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HIS  Volume  contains  the  remainder  of  De- 
clarations fit  Assumpsit^  not  reducible  to  any  dijitnlf 
Head.  The  Pleas,  Replications,  Rejoinders,  &c.  in 
Ailiimpfit,  and  an  Index  complete  to  the  Pleas,  Repli- 
tions,  &c.  in  Aflumpfit  only,  and  part  of  Covenant. 
The  Index  to  the  Declarations  under  every  Head  ia 
Affumffit  is  already  fubjoined  to  the  Second  Volume, 
and  an  Index  to  the  Pleadings  under  the  Head  of 
Covenant  will  be  given  at  the  End  of  Covenant,  which 
I  was  not  able  to  accompliih  in  this  Volume. 

In  the  former  part  of  the  prefent  Volume,  there 
may  appear  to  the  critical  Reader  to  be  Precedents 
which  could  have  been  ranged  uHder  proper  and  dif- 
tin<ft  Heads,  as,  AfTumpfit  to  Repay  Money — againft  a 
Mafter  of  a  Ship — and  for  Contribution  to  F arty -IV alls  ; 
but  the  Student  will  find  the  Precedents  in  their  pro- 
per place  in  the  Index,  and  the  Pleader  will  perceive 
from  perufing  the  Precedent,  the  anomaly  which  juf- 
tifies  claffing  them  in  the  number  of  thofe  not  reducidle 
to  any  diftinSt  Head.  Ex.  gr.  to  repay  ^^  Infurance'* 
Money;  an  ^'  adlion  for  Contribution  to  Parly- Walls,'* 
is  more  aptly  called  by  Lawyers  oji  Anion  on  the 
Statute.  But  although  the  Statute  raifes  the  duty,  yet, 
as  in  the  form  of  declaring,  there  is  fomething  necef- 
4  fary 
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firy  to  be  averred,  to  have  been  done  and  performed  by 
the  plaintiff)  namely,  the  building,  &c.  before  he  can 
call  upon  defendant  to  perform  his  part ;  I  have  thought 
proper  to  refer  this  and  iimilar  Cafes  to  the  Head  of 
Anomalies.  Indebitatus  Affumpfit  is  confidered  to  be 
the  general  Head  for  this  fort  of  Adlion,  and  I  have 
given  one  form  in  the  Firft  Volume,  but  I  was  then, 
and  dill  am  at  a  Io(s  to  define  JJfumpJit  General  from 
what  Pleaders  call  Special. 

Among  the  Pleas,  there  are  four  not  to  be  found 
in  their  Regular  order  in  the  body  of  the  Work,  on 
account  of  their  having  been  communicated  to  me  too 
late  for  a  jufl  arrangement,  though  at  the  time  a6tu~ 
ally  when  they  were  drawn.  I  think,  however,  that 
the  importance  of  them  (each  being  novel  in  its 
kind),  more  particularly  the  Plea  in  Abatement,  p. 
^95,  from  a  Cafe  now  depending  upon  the  Plea,  will 
cxcufc  their  irregular  introdudlion  ;  and  in  the  Indes 
this  irregularity  is  quite  obviated,  as  they  are  all  (ex- 
cept in  Abatement),  to^be  found  under  their  proper 
Titles  'arranged.  Thefe  Pleas  are  Foreign  Attachment y 
p.  247, — Alien  and  Frijoner  of  Wary  p.  255. — Court  of 
€onJcience  A51  for  JVeftminfter,  p.  258. — By  an  Execu^ 
tor^  p.  293- 

I  HAD  propofed  to  give  the  Errata  in  the  Three 
Volumes,  and  the  Gloflary,  at  the  end  of  Afliimpfit ; 
biit  examining  the  Second  and  Third  Volumes  ftridtly 
with  that  view,  and  obferving  that  the  Errata  were 
comparatively  few  in  the  Second  Volume  to  thofe  in 
the  Firft,  and  chiefly  in  the  Margin  and  Notes  only, 
and  ftill  fewer  in  the  Third  Volume  (the  Precedents 
themfelves  being  very  accurately  printed,  and  requir- 
ing 
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ing  little  or  no  correftion),  I  think  it  better  to  poft- 
pone  both  the  Table  of  Errata  and  Gloflary  to  the 
conclufion  of  the  Civil  Department  of  the  Work  :— 
Nor  will  it  be  attended  with  much  delay,  that  I  have 
detemiincd  to  publifli  henceforward,  for  the  accom- 
modation and  at  the  inftance  of  the  Profeffion,  a 
Volume  of  the  Civil  and  of  the  Criminal  Divifion  alter- 
nately ;  for  I  have  now  proceeded  fo  far  in  the  pre- 
paration of  the  Civil  Branch  of  the  Work,  as  to  be 
within  no  veiy  diftant  profpeft  of  its  completion. 
The  next  Volume,  which  will  be  the  Fourth  Volume  of 
the  Civil  Divifion,  though  the  Fifth  of  the  fVork ;  the 
Fourth  Volume  being,  in  fa6l,  the  Firft  of  the  Criminal 
Divifien,  will  contain  the  remainder  of  Covenant^  and 
the  VUas  in  Covenant ;  and  likewife  the  very  impor- 
tant Head  in  Pleading  in  Debt,  which  laft  I  Ihall 
explain  more  fally  in  the  Fifth  Volume. 

In  the  AcStion  of  Covenant,  its  Analyfis,  though 
it  he  not  capable  of  a  diftribution  fo  varied  as  jff- 
JutHpJity  it  neverthelefs  in  many  refpe6ls  wdll  neceC- 
ferily  be  v«y  fimilar.  The  Pleas  admit  of  ftill.Iefs  di- 
vifion, for  the  greateft  part  follow  their  refpedlive 
Declarations,  with  the  title  of  the  Plea  at  the  top  of 
the  page.  Thus,  here  the  Contradls  relating  to 
Trade,  Agriculture,  Mailer  and  Servant,  as  on  Poli- 
cies, Articles  of  Agreement  in  Trade,  between  Matter 
and  J^prentice^  Mafter  and  Servant y  and  their  relation 
(not  to  inftance  in  an  infinite  variety  of  others),  are 
alike  divifible  with  application  to  thofe  objects,  as 
the  adion  upon  the  fame  fort  of  Contra(5b  in  Affumpfit. 
The  ground  of  each  A6lion  is  frequently  the  fame, 
and  the  whole  diflference  is,  that  in  Covenant  the 
inftniment  muft  be  under  feal,  and  accompanied  with 
other  folemnities,  j^  V^TENTWORTH. 

Ikker  TempXiSi  July  1797, 
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APPRENTICE    FEE. 

LONDON,  JT    T.W.C.complaimofJ.  H;thccider,bcing,  becbrttioi   in 
&CI  for  that  whereas  the  faid  plaintiff  now  is,  and  for  the  j^'/^"""*^ 
fpace  of  two  years  and  more  now.  laft  paft  hath  been,  a  |;la-  f^*"*^*/  ** 
tier,  and  the  art  or  biifinefsof  a  glazier,  for  and  during  all  the  time  *^**"'^      *** 
aibre&id,  hath  ufed,  exercifed,  followed,  and  carried  on,  and  ft  ill 
doth  xikj  exercife,  follow,  and  carry  on.  at  L   aforefaid,  &c. : 
And  whereas,  (i)  on, &c.  at,  &c.  in  conHderation  that  the  faid  (i)    *'  «ft«r. 
plaintiff,  at  the  Ipecial  inftance  and  requeft  of  the  faid  defendant,  (2)  V'^rdi,  to  wit," 
wcuU  take  and  receive  one  J,  H.  the  fon  of  the  faid  defendant,  into  ^  **  **^1^?* 
the  fervice  of  the  laid  plaintiff  as  an  apprentice  to  learn  his  faid  art,       '*^^^ 
and  with  him  after  the  manner  of  an  apprentice  to  ferve  from 
dienceforth  aiid  during  the  term  of  feven  years  then  next  follow- 
ing, he  the  (saA,  plaintiff  the  faid  apprentice  in  the  fame  art  and 
tnyftery  which  the  faid  plaintiff  ufed  .bv  the  beft  means  that  he 
could  to  teach  and  inftru£t,  or  caufe  to  be  taught  and  inftru£led, 
and  to  find  to  his  faid  apprentice  meat,  drink,  apparel,  lodging, 
and  all  other  necefiaries,  according  to  the  cuftom  of  the  city  of 
London,  during  the  faid  term,  { 3)  he  the  faid  defendant  then  and  yI^^^^^^ 
there  undertook,  and  faithfully  promifed  thefaid  plaintiff,^o  pay  unto  tuv  of  appren* 
him  the  fum  often  pounds,  as  and  for  a  premium  or  apprentice  tioefliiprhenu4 
fee,  or  confideration  for  the  lame  (4) :    And  the  faid  plaintiff  in  <here  noAt  be« 
fafffaitb,  that  be^  confiding  in  the  faid  promife  and  under tak^^'T^.J^  ^^ 
hg  rf  the  faid  defendant,  fo  by    him   made   in  that  behalf  tfJr^l^hc  f^ 
efvrefaid^  afterwards^  to  wit^  on^  Ifc.  at,  (j^c.  by  a  certain  in-'  and  My  tx^l 
denture  of  apprenticejhip  then  and  there   made  bettueen  thejaid^uttd,   bearing 
plaintiff  arul  the  faid  J,  H.  the  fon^   and  duly  executed^  bear"  *****  ^  ^««n« 
ing  dote  the  fame  day  and  year^    toot  and   received   the  f^^^^L^^f.*  ^^^ 
J.  H.  the  fon  of  the  faid  defendanty  into  his  fervice  as  an  appren*  j^j  «  4h«nht 
ticeU  learn  bis  aftj  and  with  him  after  the  manner  of  an  ap^  thefaid  defend. 
frentiee  to  ferve  from  thence /or  and  during  the  term  cf feven  years  ^^  fhoM  be 
tbtn  next  following^  and  to  teach  and  inftru^^  or  cauftj  ^c.  \  by  '***''***>    »fff'- 
VoLflL  B         ^  rcMl"^"'^-'^- 
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reahn  whne^^  and  according  to  tbi  tinor  of  his  promsfe  and  under*^ 
taking  afonjaid^  thefaid  defendant  then  and  there  became  liable  t9 
fayt  and  ought  to  have  paiOy  to  the  faid plaint'tjf  the  faid  ten  pounds 
above  nuntioneai  of  all  tvhicb  premifes  the  faid  defendant  aftir* 
%kards^  to  wit^  on^  ^c.  there  had  notice.  And  whereas  (a  2d 
Count  the  iame  as  the  firft,  only  leaving  out  what  is  in  Italic  and 
infertingwhat  is  in  the  margin,  and  b^inning  at  ^^  And  whereas,'' 
the  fame  as  in  the  feventh  line  of  the  declaration.  A  3d  Count  for 
work  and  labour,  and  divers  materials  and  other  neceilary  things 
ufed  in  the  bufmefs,  and  found  and  provided  ;  quantum  meruit  ac-^ 
cordingly  \  money  laid  out,  had,  and  received  in  one  Count ;  ad 
Account  flated  ^  common  conclufion.    Damage  forty  pounds.) 

J.  MORGAH. 

t^ot  piyiiig  KENT,^  That  in  confideration  that  the  faid  plaintifF,  at 
S"bf[k  ^^  *^  fpecial  inflance  and  requcft  of  the  faid  defendant,  had  thereto* 
«d«r*  **"  ^^^^  ^^  ^*^»  ^"»  ^^*  *^  Maidftone  in  the  faid  county  of  Kent, 
fold  and  delivered  to  faid  defendant  divers,  to  wit,  twenty-five 
pipes  of  a  certain  liquor  called  cyder,  for  exportation  out  cf  thi$ 
kingdom,  and  the  pipe  containing  the  fame,  for  a  certain  lar^ 
fum  of  moneys  to  wit,  the  fum  of  one  hundred  and  ninety  pounds 
fifteen  ihillings,  therefore  payable  by  defendant  to  plaintiff  for  the 
fame,  he  the  faid  defendant  then  and  there  undertook^  and  faithful- 
ly promifed  the  faid  plaintiff,  that  he  the  faid  defendant  would  in  a 
jreafonible  time  export  or  caufe  to  be  exported  the  faid  twenty-five 
pipes  of  liquor  called  cyder,  and  would  pay  to  the  faid  plaintiff  the 
drawback  on  the  fame  (the  (aid  drawback  amounting  in  the  whole 
to  a  large  fum  of  money,  to  wit,  forty-five  pounds),  to  wit,  at  M. 
in  the  county  aforefaid :  And  the  faia  plaintiff  avers,  that  although 
the  faid  defendant  did  export  a  part,  to  wit,  eleven  of  the  faid 
pipes  of  the  faid  liquor,  and  did  pay  the  drawback  on  the  fame  to 
the  faid  plaintiff:  Yet  the  faid  defendant  did  not  within  a  reafon- 
able  time,  or  at  any  time  whatfoever,  export  or  caufe  to  be  export* 
ed,  nor  hath  he  yec  exported  or  caufed  to  be  exported,  the  refidu* 
of  the  faid  twenty-five  pipes  of  liquor  called  cyder,  although  a 
reafonable  time  hath  elapfed  for  that  purpcfe,  nor  hath  he  yet  pu  J 
to  the  faid  plaintiff  the  faid  drawback  on  the  faid  refidue,  amount- 
'  irig  to  a  large  fum  of  money,  to  wit,  twenty- five  pounds^  or  any 

part  thereof^  although  to  perform  his  aforeiaid  promife  and  imder- 
taking  the  (aid  defendant  was  rcqucfted  by  the  faid  plaintiff  after- 
wards, to  v^t,  on,  &c.  and  often  both  before  and  afterwards,  at 
M.  aforefaid,  in  the  county  aforeiaid ;  but  hefoto  do,  &c  (Add 
indebitatus  ajfumpfit  and  quantum  meruit  for  goods  fold  and  deliver- 
ed \  Count,  three  hundred  pounds  for  money  lent,  laid  out,  &c.  1 
.  and  had  and  received-;  infimul  computajfet  for  three  hundred  pounds  i 
and  common  conclulion  to  four  lafl  Counts.)  J«  Moegan. 

N.  B«  Th«re  i)vas  another  Count  that     ed  to  p^y  the  drawback  oA  tlM  €X]»o^Mi« 
the  cyder  was  fold  to  one  J.  B.  at  defend*     taofti 
a»(  'i  ix<iu«f(>  but  tlMt  de£r<dapt  iMomif* 

LONDON* 


ASSUMPSIT  SPECIAL.~to  REPAY  MONEY,  *  $ 

LONDON,  to  t^it  Thomas  Hollingfworth,  late  of,  &c.  was  Declaration, 
iittacbcd  to  anfwcr  unto  John  Hurnall  In  a  plea,  &c. :  for  that  JjJ^^p'^^"^^ 
WhereaS)  in  conftderation  that  the  faid  John,  at  the  fpecial  inftance  defend^mc  wto 
andrequefi  of  the  laid  Thomas,  had  then  and  there  bought  of  the  promlfed,' upoa 
bid  Thomas  divers,  to  wit,  three  borfes,  at  and  for  certain  prices  their  not  being 
or  fums  of  money  then  and  there  paid  by  him  to  the  faid  Tiidmas  Weed  upon  arca- 
for  the  fitrnc  refpcdivcly,  he  the  ^d  Thomas  undertook,  &c.  the  ^k^hem  back* 
laid  John,  that  if  the  (M  John  fliould  not  like  the  faid  horfes,  or  and  re^fialnt 
any  or  either  of  them,  after  a  reafonable  trial  thereof  he  (hould  be  at  tiff  the  mooey 
liberty  to  return  the  fame,  and  (hould  have  the  price  thereof  repaid  be  gave  for 
tobnn  by  the  ikid  Thomas,  upon  allowing  to  the  faid  Thomas  one  t^^^n***^"^^ 
fainea  for  each  and  every  horfc  fo  returned :  And  the  faid  John  ih  ^cff^^ 
fa£l  faithi  that  after  the  fale  of  the  faid  hoifes  unto  him  die  faid  pbintlff re^M 
Johfi^  to  wit,  on^  &c«  he  the  faid  John  proceeded  totry^  and  had  edoiiehorfe,Md 
then  and  there  a  reafonable  trial  of  the  fame,  but  upon  (iich  trial  defendant reftrf* 
did  then  and  there  diflike  one  of  the  faid  three  horfes,  to  wit,  a*****^"W« 
horfe  for  which  he  the  faid  John,  upon  the  aforefaid  (ale  thereof 
unto  him  the  iaid  John  by  the  (aid  I'homas,  paid  to  the  faid  Tho* 
mas  a  certain  large  price,  to  wit,  the  price  pf  eight  pounds  eight 
fluRings  of  lawful  money  of  Great  Britaia :  and  thereupon,  and 
becaufe  of  fuch  diflike  to  the  faid  horfc,  he  the  faid  John  did  af« 
terwatds,  and  in  a  rea(bnab]e  fpace  of  time,  to  wit,  on,  ice.  re« 
turn  the  faid  horfe  to  the  faid  Thomas,  who  then  and  there  took  the 
faid  price,  and  accepted  of  and  received  the  fame  of  and  from  the  faid 
John,  under  and  according  to  the  terms  of  chc  aforefaid  fate  there- 
^t  and  although  the  faid  John  then  and  thefe  requeflcd  the  faid 
Thomas  to  repay  unto  him  the  faid  John  the  aforefaid  price  of  the 
faid  horfe,  except  one  guinea,  which  the  faid  John  was  then  and 
there  ready  and  willing  to  allow  umo  him  the  faid  Thomas,  ac- 
cording to  the  terms  of  the  aforefaid  fale :  Yet  the  faid  Thomac« 
qot,  &c.  but,  &c.  the  faid  John  in  this  behalf,  did  not  then  and 
there  repay,  nor  hath  he  as  yet  repaid,  unto  the  faid  John  the  faid 
price  fo  by  him  paid  for  the  faid  horfe  fo  returned  as  aforefaid,  af- 
ter deduSivg  thereout  fuch  allowance  of  one  guinea  unto  him  thtf 
fiid  Thomas  as  aforefaid ;  but  he  fo  to  do  then  and  there,  and 
always  from  thence  hitherto,  hath  wholly  refufed,  and  ftill  doth  re« 
fiife,  to  wit,  at,  &c.  ( Add  nrU^  Counts  more :  x  ft  and  2d,  for  the  ufd 
aod  occupation  of  a  (table  i  3d  and  4ch,  for  cattle,  goods  fold  and 
ddivered  i  5th  and  6th,  for  work  and  labour  by  himfelf  and  his 
fervaats ;  7th,  money  iaid  out,  lent,  and  advanced ;  8th,  money 
had  and  received  i  9th,  account  ftated  ^  and  common  concludon 
to  the  nine  laft  Counts.}  V.  La  w£s. 


LONDON,  to  wit.     John  Hedlcy  complaint  of  Philip  Skin-  i>ectarat5dri6n* 
•ervbcing,  &c. :  for  that  whereas  the  faid  Philip,  before  the  mak-  ^^""'^^  /^ree. 

^         o»  r^  •»•       mcnij  defendant 

being  ifidebttd  ttf  pUiotiff  in  ^901  fenkd  accoants,  and  agreed  to  give  bis  note  ^  lool.  and,  defendant 
being  pofiHTed  ^  a  Aiip»  another  tooL  was  to  remain  on  the  (hip>  and  plaintiff  wa&  to  run  the  rifquc, 
and  tie  roooey  t»  oontintie  a«  knc  on  bonomree,  and  defendant  to  alWw  plaintiff  15I.  per  eent.  iat 
IMt  icoL  and  to  repay  all  money  paid  by  plaintiff  in  infuranic.  .r     >   ^ 

*  AndrrefpcQing  Money  lent  on  Bottomisce^ . 

B  2  tng 
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ing  the  agreement  hereafter  next  mentioned,  to  wit,  on  the  fi^ 
teenth  day  of  February  A.  D.  1753*  ^^  London  tforefiiid,  in  die 
parifliof  St  Mary-le-Bow  in  the  ward  of  Cheap,  acccmnted  to« 

Sher  with  the  fiid  John  of  and  concerning  divert  fums  of  money 
ore  then  due  and  owing  from  the  faid  Philip  to  the  bid  John*  on 
account  of  divers  dealings,  tradings,  and  tranfaAions  which  had 
been  before  then  had  and  carrried  on  between  them  in  the  eoal 
trade,  and  then  being  in  arrcar  and  unpaid  ;  and  that  upon  ac« 
count*  the  faid  Philip  was  then  and  there  found  in  arrcar  to  the 
faid  John  in  the  fum  of  two  hundred  and  ninety  pounds :  And 
whereas  the  faid  Philip,  at  the  time  of  the  taking  and  fettling  of  the 
faid  account,  and  alfo  at  the  time  of  the  making  the  agreement 
hereafter  mentioned,  and  from  thence  for  a  long  time,  to  wit,  hi» 
thertOy  hath  been  poiTefied  of  a  certain  (hip  or  vdBSd  called  the  Re* 
becca,  or  of  fome  great  part  thereof,  as  of  his  own  property;  anj 
being  fo  found  in  arrtaTy  and  which  faid  JlAp  was  thin  and  tbere^ 
during  aliy  or  the  greatefi  part 9  of  the  tinu  aforefaid^  bath  keen  em* 
ployid  in  tradi  \  and  bemg  fo  poflefled  of  the  feid  (hip,  or  of  fuch 
part  thereof,  and  (uch  property  of  the  laid  Philip  in  the  faid  (hip 
beine  then,  and  during  dll  the  time  aforefaid,  of  the  full  value  of 
two  hundred  pounds  and  more,  (  it  was  thereupon,  on  the  fame 
fifteenth  day  of  February  in  the  year  aforefaid,  at  London  aforefiud^ 
in,  &c.  agreed  by  and  between  the  faid  John  and  the  laid  Philip, 
that  the  faid  Philip,  for  fecuring  the  payment  of  the  money  fo  du« 
and  in  arrear,  Ibould  then  and  there  make  and  fubfcrihe  with  \n€ 
own  hand,  and  deliver  to  the  faid  John,  a  certain  promiflory  note 
for  the  faid  fum  of  two  hundred  and  ninety  pounds,  payable  id  the 
faid  John  or  his  order,  on  demand,  for  value  received,  in  calh,  coals^ 
keel  dues,  and  cuftom-houfe  charges  at  Newcaftle ;  and  that  the 
faid  Philip  fiouldy  from  the  time  of  the  mating  offutb  note^  pay  f# 
the  faid  John  intere/l^  after  the  rate  rffive  pounds  by  the  hundred^ 
for  one  year,  for  tie  fum  of  one  hundred  pounds^  part  of  the  (aid 
two  hundred  and  ninety  pounds ^  until  the  fame  one  hundred  pounds 
Jhottld  hi  paid  to  the  faid  John  by  the  faid  Philip  %  and  that  the  fat  J 

2ohn  Jhould^  from  time  to  time,  caufi  infurance  to  he  made  for  one 
wdriii  pounds^  on  the  faid  Philip*  s  interefl  in  the  faid  Jhip  called  the 
Rebecca^  at  the  expence  of  the  faid  Philips  until  the  faid  one  httn-* 
dred pounds,  pared  of  the  faid  two  hundred  and  ninety  pounds^ 
fheutd  be  paii  by  the  faid  Philip  to  the  faid  John  \  and  that  the  faid 
Philip  Jhould  accordingly  repay  to  the Jaidjohn  what  monies  the  faid 
Jobnjbould  expend  in  and  about  fuch  injuranee  \  and  that  the  faid 
John,  with  refpe^  to  one  hundred  pounds,  other  part  of  the  fiiid 
two  hundred  and  ninety  pounds,  Ibould  venture  the  Dune  during 
the  pleafure  of  the  laid  John  and  Philip,  on  the  bottom  of  the  faid 
ihip  as  on  the  bottomree  in  the  ufual  and  ordinary  method  of  lend* 
ing  money  upon  Ihips  on  bottomree,  as  if  the  (aid  John  had  lenl 
the  lame  to  the  faid  Philip  on  bottomree,  on  the  bottom  of  the  laid  fhtpi 
and  that  the  faid  Philip  (hould,  during  fuch  time  as  that  one  hun* 
drad  pounds  Ihould  fo  remain  on  bottomree  as  afore&id,  pay  to  the 
£iid  John,  for  his  rilque,  intercft,  and  profit  thereof,  at  and  after' 
the  rate  of  fifteen  pounds  by  for  the  om  hundred  pounds  by  the 

year. 
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year^  in  rtfyeSt  thereof^  the  faid  John  running  the  ufual  rifques 
-ioi  pcrik  of  perlbns  lendra?  money  on  bottomree  In  refpcA  there- 
idi  and  the /aid  agrument  ieing  fo  made^  he  the  faid  John  after  ^ 
wardsy  toviit^^n  the  fame  day  and  year  afcrefaidy  at  L,  afirefaid^ 
in^  ^Cm  at  the  fpecial  inflance  andrequeji  of  the  faid  Philips  under* 
took^and  then  and  there  faithfully  promtftd  the  faid  plaintiffs  to  per* 
fmn  and  fulfil  the  faid  agreement  in  allthinp  therein  contained  on 
his  part  and  beba&to  he  performed  and  futfiUed  \  and  in  confideration 
thereof  he  the  faid  Philip  undertook^  and  faithfully  promifed  the 
fttidjohn'i  ^*  perform  and  fulfil  the  faid  agreement  in  all  things 
therein  contained  on  his  part  and  behalf  to  be  pe^^ formed  andfrU 
filed:  And  the  (aid  John  avers,  that  he  the  iaid  Philip  did  then 
and  there,  to  wit,  on  the  (ame  day  and  year  aforefaid,  at  Londoa 
aforeiaid,  in  purfiiance  of  the  faid  agreemei^t*  make  hit 
certain  note  in  writing  called  a  promiflbry  note,  fubfcribed  with 
his  own  proper  hand^  bearing  date  the  (ame  fifteenth  day  of  Fe* 
bruary  in  the  year  aforeiaid,  and  did  then  and  there  deliver  the  fama 
to  the  laid  John,  and  did  thereby  promife  to  pay  to  the  (aid  John^ 
or  his  order,  upon  demand,  the  faid  fum  of  two  hundred  ^  nine* 
tj  Dounds  as  for  value  received  in  ca(h,  coals,  keel  duties,  and 
cuitaii)-houfe  charges  at  Newcaftle  ^  and  that  the  iaid  John,  ac« 
cording  to^  **  in  purfuance''  of  the  faid  zmemmtfr^mtime  to  time 
fincetbe  nsaking  of  the  faid  agreement^  bitherto  hath  cavfed  infw 
r09ce  t9  be  made  on  the  faid  Philip*  s  intereji  in  the  faid  fi>ip  called  the 
Rebecca,  emd  in  fo  doing  hath  paid  and  expended  for  the  faid  Philip 
droersfujm  of  money^  in  the  whole  amounting  to  a  large  Jumj  to  wit^ 
to  forty  pounds^  to  wit^  at  London  aforefaid^  in^  i^c.  aforefaid',  and 
toot  the  faid  John^  to  wit,  on  the  faid  fifteenth,  day  of  Februaiy 
A«D.  1753  aiforelaid^  to  wit,  at  London  aforefaid,  in,  &c.  did 
veoture,  and  from  tbence  hitherto  hath  ventured,  the  faid  one  hun- 
dred pounds,  other  parcel  of  the  faid  two  hundred  and  ninety  pounds^ 
on  the  bottom  of  the  laid  fliip  as  on  bottomree  in  tl^c  ufusil  and  or« 
dinary  n>ethod  of  lending  money  upoil  (hips  on  bottomree,  and  a$ 
if  the  (aid  Juhn  had  lent  the  fanoe  to  the  laid  Philip  on  bottomree^ 
on  the  bottom  of  the  laid  (hip,  and  during  all  the  time  afore^d 
hath  run  all  the  ufual  rifoues  and  perils  of  perlbns  lending  money 
00  bottomree  in  refpefi  thereof  of  the  laid  one  hundred  pounds  \  and 
tbat  neither  of  the  faid  fums  of  one  hundred  pounds  and^ne  hundred 
pounds^  #r  estn  fart  of  either  of  them,  have  or  bath  been  yet  paid 
by  the  faid  Philip  to  the  faid  John-,  and  that  thejaid  fbipfiiU  re^ 
nmns  and  continues  in  goodfafety^  and  all  the  vovages  that  haver 
been  begun  by  the  laid  (nip  are  now  ended  ;  of  all  which  faid  fe* 
vend  premites  the  laid  Pbilip  afterwards,  to  wit,  gn  the  twenty^ 
(eventh  day  of  January  A»  D.  17SS9  ^  London  aforelaid,  int  &c* 
hsd  notice:  Yet  the  laid  Philip,  not  regarding  his  aforcGud  pro-t 
mife  and  undertaking,  but  contriving  and  fraudulently  intending 
to  deceive  and  defraud  the  faid  John  in  this  behalf,  bath  not  ye( 
paid  to  the  (aid  John  the  laid  one  hundred  pounds  laft-mentioncd 
twofeveralfvm  of  one  hundred  pounds  and  one  hundred  pounds  at 
m^cri^e  r^te  tffivi  pounds  for  the  f^rbiahng  of  me  hundred 

fi^3  pwndi 
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pounds  for  one  ytar^  or  any  part  thereof^  nor  the  fold  fum  of  namef. 
fo  laid  out  and  paid  by  the  f aid  fohn  for  making  the  faid  ix/urance^ 
or  any  part  thereof  i)or  the  faiJ  Hfteen  pounds  by  the  hundfled  To 
continued  on  bottomree  as  afoKfaid,  or  any  part  thereof,  although 
fo  to  do  he  the  (aid  Philip  was  requeued  by  the  faid  J.  afterwards^ 
to  wit,  on  the  fame  day  and  year  laft  aforeiaid^  at  London  afore** 
iaid  in  the  pari(h  and  ward  ^forefaid ;  but  hath  hitherto  wholly  re-r . 
iufcd>  and  dill  refufes.     (zd  County  after  mentioning  defendant's 
mode  of  bein^;  in  arrear,  &c. ;)  And  whereas  faidi^hilip,  at  the 
time  of  the  taking  and  fettling  of  the  faid  lafl  account,  and  alfo  at 
the  time  of  the  making  the  agreement  hereafter  next  mentioned, 
was,  and  from  thenc^  for  a  long  time,  to  wit,  hithertOi  hath  been, 
pofieiled  of  a  certain  part  or  (bare  of  a  certain  (hip  or  \etk]  called 
the  Rebecca,  then,  and  during  all  and  moA  part  of  the  time  afore* 
iaid,  employed  in  trade  i  and  the  faid  P.  being  fo  pofTelTed  of  fuch 
his  intereft  in  the  (aid  (hip,  being,  during  all  the  time  aforefaid,  of 
the  value  of  one  hundred  pounds  and  mor^  ;  and  the  faid  P.  being  fo 
found  inarrear  to  the  faid  (.  in  the  fuid  fum  of  one  hundred  and' 
nine^  pounds,  it  was,  on  the  fame  day  and  year,  &c*  agreed,  &c. 
(as  before^  to  this  mark  ||,  then,  omitting  what  is  in  Italic,  add), 
-and  that  as  to  one  hundred  pounds,  parcel  of  the  faid  two  hundred 
and  ninety  pounds,  he  the  (aid  John  (hould  venture,  &c.  (a$  he^' 
fore,  omitting  all  that  is  in  Italic,  except  the  iird  that  follows  \ 
Count  upon  the  note;  money  lent,  laid  out,  &c. ;  infimul  compu- 
tajfit^  i^c. 

special  Counts  were  drawn  by  Mr.  Warren. 


^cbratton  ■-  MIDDLESEX,  to  wit.  S.  ?.  complains  of  P.  M.  being, 
^J'^tx^^'^zZ^  &c. :  for  that  whereas  the  faid  S,  belore  and  on,  ^c.  to  wit,  at, 
SaiivtSriulf  the  ^^'  w*^  ^"^  f'^^"^  thencc  hitherto  hath  been,  and  ftiJl  is,  feifed 
cxpence  of  the  in  his  demcfne  as  of  fee  of  and  in  a  certain  me(ruage  or  dwelling* 
party  wall  be-  houfe,  with  the  appurtenances,  there  fituate,  and  being  of  a  cer- 
twccn  their  ^^^  rate  or  clafs  of  building,  and  alfo  of  and  in  a  certain  wall  cal- 
'     ^*  led  a  party-wall,  of  and  belonging,  and  part  or  parcel  of  the  faid 

me(ruage    or   tenement  ;    and    the   (aid   Samuel   being  fo  feif« 
ed  as  aforefaid,    afterwards,    and  whilll    he  was  fo  feifed,   to 
wit,  on,  &c*  to  wit,  at,  &c.  in  confideration  that  the  (aid  SamKieI» 
at  the  fpecial  inftance  and  requeft  of  the  faid  Patrick,  would  per- 
(i)*'  a  part,that  mit  and  (ijffer  the  faid  Patrick  to  make  ufc  of  ( l)  the  faid  party-wail 
\-^  ^^^'  /h°^^  *^  ^^  Saipucl,  to  wit,  by  cutting  into  «nd  putting,  laying, 
2udpmy-wail  "  P^'^S^  ^^  fixing  the  en js  of  divers  beams,  racers,  ^nd  other 
'  •    timbers  of  and  belonging  to  a  certain  meflUage  or  dwelling-houfe 

of  ^  certain  rate  or  cla(s  of  building,  to  wit,  the  fame  rate  or  clafs 
of  building  as  the  faid  meffuage  ordwelling-houfe  of  the  faid  Sa- 
muel, that  is  to  fay,  of  the  third  rate  or  clafs  of  building,  which  he 
the  faid  Patrick  was  then  and  there  about  to  build,  and  building 
contiguous  and  next  adjoining  to  the  faid  meSuage  or  dwelling- 
^z)  "  (path**  houfe  of  the  faid  Samuel,  that  is  to  fay,  on.  the  (2)  north  fide 
tjiereof,  at  tke  parifb  aforef^d,  ia  and  upon  the  (aid  p^ty-wsili  of 
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die  &id  S.  and  bv  keeping  and  contini^ing  the  fame  fo  therein,  and 
thereon  put>  hid,  placed,  and  fixed,  and  by  building  fuch  houfe ' 
adjoining  to,  and  making  ufe  of  the  faid  party-wall  the  whale 
length  thereof  {i)^  as  the  party*wall  between  tlic  faid  two  build-  (t)««efWnidit 
ingj,  and  as  the  only  party* wail  between  them,  he  the  faid  P.  un    ^^  *moel  in 
dertook,  and  then  and  there  faithfully  promifed  the  faid  S.  to  Sw^to! 
pay  him  a  part,  to  wit,  one  moietv  of  theexpence  of  building  the  of/* 
Ciid  (z)  party- wall  of  him  the  iaia  Samuel,  when  he  the  faid  Pa-  (a)  **  part,  to. 
trick  (hould  be  thereto  requefted:  And  the  £ud  Samuel  in  faft  wit,tlieiildtwo 
feith,  that  he,  confiding  in  the  faid  promife  and  undertaking  of  the  ^JJr.***^** 
faid  Patrick,  fo  by  him  made  in  thi(  behalf  as  aforeiaid,  did,  after 
the  making  thereof,  to  wit,  on,  &c.  fuffer  and  permit  the  (A<i 
Patrick  to  make  ufe  of^  and  the  faid  Patrick  did  then  and  there, 
to  wits  on^  &C.  at,&c.  by  virtue  of  fuch  permiffion,  make  ufe  of 
(3)  the  faid  wall  of  him  the  £iid  Samuel,  to  wit,  by  then  and  there  (3V'ap«t,thi!^ 
Cutting  into  and  putting,  laying,  placing,  and  fixing  the  ends  of  ^*  ^^*  JT?* 
the  afi^efaid  beams,  rafters,  and  other  timbers  in  and  upon  the  laid      ^  ^"^ 
party*wall   of  him  the  (aid  Samuel,  and  by  keeping  and  contf« 
nuing  the  iame  fo  therein  and  thereon  put,  laid,  placed,  and  fix- 
ed, and  by  building  fuch  houfe  by  him  the  faid  Patrick  as  aforefaid, 
adjoining  to  and  making  ufe  of  the  faid  party* wall  (4)  the  whoU  M  ''of  the  Aid 
length  tbereef^  as  a  party*wall  between  the  laid  two  buildings,and  ^*^"*'  ^^I^ 
as  the  only  party-wall  between  them ;  by  means  of  which  feveral  L  „  P"^*"^' 
premifes,  and  according  to  the  tenor  of  the  faid  promiie  and  un- 
dc'Ttaking  of  the  laid  Patrick  fo  by  him  made  as  aforefaid,  he  the 
laid  Patrick  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c«  became 
liable  to  pay  to  the  laid  Samuel  a  part,  to  wit,  one  moiety  of  the 
expenceof  building  the  faid  {5)  party-wall  of  him  the  faid  Sa-  (5)  **i»it,thtt 
mud,  and  made  ufe  of  by  him  the  faid  Patrick  as  aforefaid:  And  "^Z^^^ti 
the  laid  Sa.i  uel  in  b^di  (aith,  that  the  fame  then  and  there,  to  wit,  the    raid   itft. 
on,  &c.  at,  &c.  amounted  to  a  large  fum  of  money,  to  wit,  the  mcntiooed'' 
(urn  of  (6)  twelve  pounds  twelve  Jhillings  ;  whereof  the  faid  plaintiff  (6)  ««61.3s.6i." 
then  and  there  bad  notice :  And  wherea&i  &c.   &c.  (this  Count 
like  the  lail,   only  omitting  what  is  underlined,  and  inferting 
what   is  wrote  in  margin.)     And    whereas   the    faid    Patrick  3<iQo*H>t« 
afterwards,     to   wit,    on,  &c.    at,  &c.   was  indebted  to    the 
Hud  Samuel  in  the  fum  of  twenty  pounds  of  lawful,  &c.  for  the 
ufe  and  occupation  of  divers,  to  wit,  two  party*walls  of  him  the 
bid  Samuel,  fitu^te  and  ftandipg  in  the  pariOi  of,  &c*  by  him  the 
iaid  Samuel,  and  at  his  re(}ueft,  and  by  th^  permiffipn  of  the  faid 
Samuel,  for  a  Iqng  time,  to  wit,  ibr  the  fpace  of  four  years  then 
elapfed,  bad  uied,  poiTefled,  and  enjoyed  ;  and  being  fo  indebted, 
be  the  laid  Patrick,  in  confidcratiou  thereof,  afterwards,  to  wit, 
00,  &c  at,  ^c.  undertook,  &c.  &c»    And   whereas,   &c.  &c.  4t>iCount 
{quantum  meruit ;  money  laid  out>  ^c.  &c.  i  lent,  &c.  &c. ;  ac- 
CQi|otftatedi  and  common  conclufion*) 

V,  Lawes* 
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PedantloiH  PALACE  COURT,  to  wit.    Peter  Dawl,  by  R-  F»  his  at* 

Ikff^r^^'  torney,  complains  of  Jof,  Seddon,  of  a  pica  of  trcfpafs  on  the  cafci, 

wi^1be*i«ait  ^'  *  ^^^  **^  whereas  heretofore,  to  wit,  on,  He,  to  wit,  at,  &c, 

coblreto  dcfcn.  ^^  within  the  jurifiiiAioD  of  this  court,  in  confideratton  that  the 

dam  tQ   bring  (aid  Peter,  at  the  fpecial  inftance  and  requeft  of  the  (aid  J.  bad 

Come  mahogany,  then  and  there  let  to  hire  to  him  the  faid  Jf.  a  certain  boat  of  hint 

y^  ^^  «» the  faid  Peter,  he  the  (kid  J.  undertook,  and  then  and  there  faith- 

Ki*  dl!^'.,fi»J'r  promlfed  the  faid  Peter,  to  ufe,  and  that  the  faid  boat,  whilfl: 

J^nttoldchepljuiir  unoer  fuch  letting  to  hire  thereof  as  aforefaid,  (hould  be  ufed,  in  a 

"tiff  that  the  £ud  fair,  reafonable,  and  lawful  manner:  And  the  (aid  Peter  in  fad 

n»hogany  coAd  fcith,  that  although  the  fiid  boat  of  him  the  faid  Peter  was  ufed 

brajuaoloft   ^°**  employed  by  the  faid  J.  under  fuch  lettinjgr  thereof  to  hire  aa 

tmt    defendant  ^forefaid:  Yet  the  iaid  J.  not  regarding  his  faid  promife  and  un« 

not  haying  pro.  dtrtaking  fo  by  him  made  as  aforefaid,  but  contriving  and  firau* 

•nredfhe  cmi-  dulently  intending  craftily  and  fubtilly  to  deceive  and  defraud  the 

^^^taS^* ' 'h'  *"^  ^^^^^  *"  ^^^^  behalf,  did  not  then  and  there  ufe  the  faid  boat 

^K>gany '  and  ^^  ^^^  *^  f**^  Pcttr^  nor  was  the  (amc  then  and  there  ufed  in  ai 

boat  were  feis.  (air,  reafonable^  and  hvffiil  manner;  but  on  the  contrarv  thereof^ 

f^i  4c.    •         he  the  (aid  Peter  further  fays,  that  whilfl  the  faid  boat  of  him  the 

faid  Peter  was  fo  let  to  birp  to  the  (aid  J.    as   afore(a]d,    he 

the  (aid  J.  did  u(e,  and  cauiied    (he  faid  boat  to  be  ufed,    in 

an  unfair,  unrea(bnable,  and  unlawful  manner^  ta  wit,  by  then  and 

Ijiere,  that  is  tp  fay,  on,  &c.  at,  Sic.  in  the  county  and  jurifdic« 

tion  aforefaid,  putting  on  board,  and  caufmg  to  be  put  on  board, 

the  fame,  from  and  out  of  a  certain  (hip  or  ve(rel  then  lying  an4 

being  in  the  river  of  Thames,  and  within  the  jurifdidionof  this 

court,  to  be  carried  afhore  and  laid  on  land,  divers  pieces  of  ma« 

**  bogany,  which  had  been  before  then  if^ported  into  this  ktngdotn 

widiout  the  proper  and  lawful  certificate  or  authority  for  the  fo 

unihipping  and  carrying  on  (bore  the  faid  mahogany,  commonly 

called  a  fufferance,  or  certificate  of  ru(Ferage,  accompanying  the 

iame  (and  without  he  the  (aid  Peter  then  and  there  knowing  that 

the  faid  mahogany  w?^  not  accompanied  with  fuch  certificate  or 

authority) ;  whereby,  and  by  means  whereof,  thp  fsiid  boat  of  the 

iaid  Petcr»  together  with  its  oars>  being  in  the  whole  of  a  large 

-    value,  to  wit,  of  the  value  of  nine  pounds  of  lawful  money  of 

Great  Britain,  became  and  were  liable  to  forfeiture  and  feiznre^ 

and  werf  i|)  confequence  thereof  afterwards,  and  whilit  they  were 

io  employefi  in  canr^ng  of  the  (aid  mahogany  as  aforefaid,  to  wit, 

en,   &c«   zt^  ^c.  ^n,  &c.    in  due  manner  feized,  taken,  an4 

carried  away  from  the  (aid  Peter,  as  forfeited  for  the  caufe  afore- 

pud,  whereby  i)^  (kid  Peter  hath  »ot  only  ever  fince  the  faid  fei* 

^ure  loll  the  ufe  of  bi^  (aid  boat  and  oars,  and  all  pro(tt,  beneiSt^  and 

advantage  that  wottl4bstve  arifen  and  accrued  to  him  from  the  &me, 

and  froin  the  ufe  tbeceof  in  his  bufinefs  of  a  waterman,  but  hath  al/b 

peen  put  xq  great  trouble,  inconvenience,  and  expence  in  a  fruttlefa 

endeavour  to  recover  the  (a|d  boat  and  oars  ;  and  the  (aid  boat  an4 

oars,  in  confequence  and  by  reafon  of  their  being  fo  ufed  and  feize^ 

as  aforefaid,  became  and  were,  and  are  wholly  and  entirely  loft 

m%^  ^4  f^U    »  Vri??    iih  ^\  ioj  *{9-    An4  whereas 
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alfo  heretoferey  to  wit,  on,  &c.  in,  &c.  in  confideration  that  the 
£ud  Peter,  at  the  fpecial  inifance  and  raqaeft  of  the  laid  J,  would 
in  ftod  by  a  certain  other  boat  of  him  die  (aid  Peter  carry  oo 
fbortf  from  a  certain  other  ihip  or  veflel  then  lying  and  bein^  in  the 
riftr  Thames  afbrelaidy  and  within  the Jurifdi^on  aforeikid,  cer« 
taio  other  pieces  of  mahogany,  be  the  (aid  J.  undertook,  and  thea 
and  there  faithfully  promifed  the  (aid  Peter,  that  the  faid  laft^men* 
tioaed  mahogany  might  be  then  hwfully  carried  aihore  from 
the  (aid  laft*mentioncd  Ihip  or  veiTel^in  and  by  the  faid  iaft* 
mentioned  boat  of  the  faid  Peter:  And  the  (aid  Peter  in  h& 
(iirther  bith^  that  he,  confiding  in  the  faid  laft-mentioned  pro* 
mire  and  undertaking  of  the  faid  J.  and  not  knowing  but 
that  the  faid  laft-mentioned  mahogany  might  be  fafely  car* 
ricd  aihore  in  and  by  the  faid  laft -mentioned  boat  of  the  faid  Pe- 
fier,  after  the  making  of  the  faid  laft-mentioned  promi(e  and  un* 
dertaking  of  the  (aid  J.  to  wit,  on,  &c«  at,  &c.  in,  &c.  had  and 
received  the  laid  laft-mentioned  mahogany  into  his  faid  laft-mcn* 
tione d  ^oat,  for  the  purpofe  of  carrying  the  fame  on  (hore,  and  at 
the  time  of  the  feizure  thereof,  as  hereafter  mentioned,  was  pro» 
ceeding  and  about  fo  to  do !  Yet  the  faid  Peter  in  bA  further 
faith,  that  the  faid  J.  did  not  regard  his  faid  laft*mentioned  promi(e 
and  undertaking,  but  did  thereby  then  and  there  craftily  and  fub« 
tilly  deceive  and  injure  him  the  faid  Peter  in  this,  that  the  (aid  Iaft« 
mentioned  mahogany  (o  put  on  board  of  the  bid  laft-mentioned 
boat  of  him  the  fitid  Peter  as  aforefaid,  for  the  purpofe  aforefaid, 
might  not,  at  the  time  of  the  making  of  the  (aid  laft-mentioned 
prooiife  and  undertaking  of  the  (aid  J.  and  at  the  time  of  the  (aid 
laft-mentioned  mahogany  beins  fo  put  in  and  on  board  the  (aid 
laft-mentioned  boat  ot  the  (aid  reter  for  the  purpofe  aforefaid,  be 
lawfully  carried  on  (hore  in  and  by  the  faid  laft-mentioned  boat,  but 
it  was  then  and  there  unlawftil  to  carry  the  fame  on  (hore  in  and 
by  the  find  boat,  by  reafon  that  the  faid  laft-mentioned  mahogany 
was  not  then  and  there  accompanied  with  the  proper  and  lawful 
certificate  or  authority  for  fo  carrying  the  fame  on  (bore,  common* 
ly  called  a  fufferance  or  certificate  of  fuiFerage;  whereby,  and  by 
means  whereof,  the  (aid  laft-mentioned  boat  of  the  faid  Peter,  to- 
gether with  its  oars,  being  in  the  whole  of  a  large  value,  to  wit, 
pf  die  value  of  nine  pounds  of  like  lawful  money  qf  Great  Britain, 
became  and  were  liable  to  fiirfeiture  and  feixure,  and  were  in  con* 
(equence  afterwards,  and  whilft  they  were^fo  employed  in  the  car* 
rying  of  the  (aid  laft-mentioned  mahogany  as  aforefaid,  to  wit, 
€0,  &c.  at,  &c.  in,  He  duly  feized,  taken,  and  carried  away  from 
the  (aid  Peter  as  forfeited  for  the  caufe  aforefiiid ;  whereby  the  faid 
Peter  hath  not  only  ever  fmce  loft,  &c.  &c.  fas  in  firft  Count) 
And  wfaereac  heretofore,  to  wit,  on,  &c  at,  etc*  in,  &c»  in  con-  3d  Comir 
^deration  that  the  faid  Peter,  at  the  like  fpecial  inftance  and  re- 
<liieft  of  the  laid  J«  and  without  then  and  there  knowing  but  that 
the  mahogany  hereafter  next  mentioned  might  be  lawfully  carried 
1^  (hore  as  hereafter  mentioned,  had  then  and  there  fufiered  and 
prmiM  (b«  6|d  J.  fo  |o^4  wi  put  iq  and  m  ^^  4  certain 

Pthep 
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other  boat  of  him  the  bid  Peter«  from  9U)d  out  of  a  certain  other 
{hip  QT  vcfTel  then  lying  and  being  in  the  river  Thames  aforefaid, 
within  the  jurifuidiion  aforeiaid}  certain  other  pieces  of  mahogany, 
to  be  carried  on  (bore  in  and  by  the  &id  Iaft*mentioned  bgac  of 
him  the  faid  Petcr«  he  the  (aid  J.  undertook,  &c.  that  the  (aicj 
laft-mcntioned  mahogany  might  be  then  lawfully  carried  on  (borf 
from  l^e  faid  laft-mrntionrd  (hip  or  veflfcl    in  and  by  the  £ii<i 
)aft-mentioned  boat  of  the  (aid  Peter :  Yet  the  faid  Peter  in  (ad 
further  faith,  that  the  faid  J.  did  not  regard  his  faid  laft-mention^ 
rd  promife  and  undertaking,  but  did  thereby  then  and  there  craf^ 
lily  and  fubtilly  deceive  and  injure  him  the  faid  Peter  in  tht^,  tp 
wit,  that  the  faid  laft-mentioned  mahogany  fo  put  on  board  the 
faid  laft-mentioned  boat  of  him  the  faid  Peter  for  the  purpofe 
aforefaid,  might  not,  at  the  time  of  the  fame  fo  being  put  on  bo^rd 
the  (aid  Uft*mentioned  boat  a^  aforefaid,  for  the  purpofe  aforp- 
faid,  or  at  the  time  of  making  the  faid  iaft*mentioned  proroUe 
and  undertaking  of  the  faid  J.  be  lawfully  carried  on  (hore  in  an^ 
by  the  faid  laft- mentioned  boat  of  him  the  hid  Peter,  but  it  was 
then  and  there  unlawful  to  carry  the  (ame  on  (hore  in  and  by  the 
faid  laft-mentioncd  boat,  and  t)x6  fame  would  not  be  then  and  there 
carried  on  (hore  in  or  by  fuch  boat  without  fubjedipg  the  (aid 
laft-mentioned  boat,  together  with  its  oars,  to  forfeiture  and  (ei- 
xure  i  whereby,  and  in  confequence  whereof,  the  faid  laft-menr 
fioned  boat  and  oars,  being  in  the  whole  of  a  large  value,  to  wit, 
of  the  value  of  nine  pounds  of  like  lawful  money,  afterwards,  and 
wbild  they  were  emp.Ioyed  in  carrying  the  faid  lalVmentioned  mar 
hogany  on  (hore  from  the  faid  laft-mentioned  (hip  or  veflej,  to 
wit,  on,  &c.  at,  &c.  in,  &c.  in  due  manner  (ii^ixed,  taken,  and 
carried  away  from  the  faid  Peter  as  forfeited,  whereby  the  (aid 
Peter  hath  not  only,  ever  fince  the  faid  laft-mentioned  ft;i;&vre,  loft 
4th Count.        the  ufe,  &c,  &c.  (as  before.)     And  whereas  heretofore,  to  wit, 
on,  &c.  at,  Uc,   in,  &c.  in  confideration   that  the  (aid   J.  had 
before  then  unlawfully  attempted  to  bring  on  (liore,  in  and  by  a 
certain  other  boat  of  the  (aid  Peter,  from  a  certain  other  (hip  or 
veflel  then  lying  in  the  river  Thames  aforefaid,  and  within  thf 
juriidi(5lion  aforelaid,  certain  other  pieces  of  mahogany  i  and  alfp 
m  confideration  that  the  faid  laft-mentioned  boat  of  the  faid  l^e-- 
ter,  together  with  its  oars,  had  in  confequence  of,  and  during  fuch 
attempt  to  bring  onihore  fuch  mahogany  as  lafl;  aforefaid,  become 
forfeited,  and  been  in  due  manner  fqized,  taken,  and  carried  away 
from  him  the  faid  Peter  as  forfeited)  be  the  faid  }•  undertook.  Sec. 
to  pay  him  the  value  of  his  (aid  laft-mentioned  boat  and  oars  wbea 
be  Ihould  be  thereto  afterwards  recjuefled :  And  the  faid  Peter  ifi 
fad  faith,  that  the  f^id  laft-mentioned  boat  and  o^rs  of  him  th^ 
faid  Peter  were,  at. the  time  of  the  aforefaid  fei^ure  mid  tbrfeiture 
thereof,  of  a  large  value,  to  wit,  of  ^c  value  of  other  nin^  pound^ 
of  like  lawful  money;  whereof  the  bid  j .  afterwards,  to  wit,  on,  &c^ 
at,  i^c,  in,  &c.  had  notice  ;  and  although  the  (aid  lafi-mentioned* 
boat  and  oars  have  not  been  as. yet  refiored  to  the  (aid  Peter,. bujt , 
m  ilill.  wholly  lo^  to  hijm  Yet  thfi  (aid  John^  not  regard- 
ing 
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ing  his  (aid  iaft«tncntbnecl  prQimie  and  vndertaking  fo  by  bim 
made  as  aforeiaid,  but  contriving,  ice.  the  iaid  Peter  in  this 
hehalf,  bath  not  as  yet  paid  him  the  value  of  the  (aid  laft- 
mentioned  boat  and  oars,  or  any  part  thereof,  nor  as  yet  made  him 
any  compen&tion  for  the  fame^  or  for  the  afore(aid  \o(s  thereof, 
although  {6  to  do  he  the  (aid  J.  was  requefled  by  the  faid  Peter  af« 
cerwards,  to  wit,  on,  &c.  at,  &c.  in,  ice, ;  but  he  fo  to  do  hath 
hitherto  whollv  refufed,  and  ftill  rtfuks.     And  whereas  &c.  &c.  5«hC<Hnin 

1  for  work  and  labour  by  himfelf  and  fervants.)     And  whereas,  6th  Count, 
cc  &c.   (Money  laid  out,  expended,  and  paid  f  an  account  ftat-^ 
ed;  and  common  conclufion  to  palace  court  declaration.     Da- 
isages  nine  pounds.)  V.  Law£S« 

LANCASHIRE,  #    W.  W.  complains  of  D.  W.  being*  Declaration   ^ 
&c. :  for  that  whereas,  before  and  at  the  time  of  the  making  of  5ai«^rt  **?*^fj*** 
the  agreement  hereafter    mentioned,    a  certain   aftion  or  ^">t  |||J  "^gn^^*<2 
^t  law  had  been  and  was  commenced  by  £•  M.  and  E.  M.  agnind  ^j^^  nfy^a  to 
die  faid  piaimiiFin  the  court  of  our  lord  the  king,  before  the  king  the  paying  km 
hioifelf  here,  for  and  in  refpo£l  of  the  ereding,  placing,  and  con-  ^»rc  of  thcex- 
tinuing  of  certain  vault  ftones  and  other  matt^rials  in  and  acrofs  a  P«nccs<rfa  cer. 
cenaindnun  or  watercourfeat  thepariih  of,  &c.  in  the  faid  county  of  ^j^j^,^  LdTcea 
L»  a  certain  part  thereof  being  near  to  certain  land  of  the  (aid  E.M.  brought  by  ont 
and  £•  M«;  adfo  for  4nd  in  refpeA  of  the  removal  of  a  certain  other  A.B.agAinAth« 
hank,  and  of  certain  other  earth  and  dones  on  the  north  fide  ofp^^titfy     an4 
tbe  (aid  dniia  or  watercouifc,  and  near  to  the  (aid  land  of  the  "^l^^^^^^f^^^^ 
faid  £.  M.  and  £.  M.  and  thereby  diverting  the  water  of  the  (aid  r^chcrpcrfonsl 
dnin  or  watercourfe  out  of  its  ufual  courfe  and  channeli  unto  and  agreed  (houid be. 
upon  the  faid  land  of  the  faid  £.  M.  and  £.  M.  and  which  faid  defended,    aod 
daio  or  watercourfe   had    been    fo  diverted,  under  an  idea  of  ^*^  *^.*P^"*^^ 
right  fotodo,  and  to  enable  the  making  of  a  certain  other  drain  ^  'la^^jha^ 
Of  witercour(e  there  for  the  benefit  and  protc&ion  of  certain  (hares     in     4 
linds  there  called  Langton  Marfh;  and  the  faid  action  or  fuit  was,  marih. 
at  die  time  of  making  the  agreement  hereafter  next  mentioned^ 
depending  and  undetermined;  and  being  fo  depending,  and  in  con^^ 
fideration  that  the  faid  plaintiff  had,  in  diverting  of  the  (aid  dn^in 
pr  watsrcourfe  as  aforefaid,  aded  as  a  fervant  or  labourer  merely> 
lirithout  any  intereft  in  the  (kid  marfli  called  Langton  Marib,  it 
was  heretofore,  to  wit,  on,  &c.  agreed  by  and  between  the  (aid 
pbhitiflF  and  defendant,  and  the  feveral  other  perfons  following, 
that  is  to  fay,  A.  B.  C.  D.  &c.  &c.  (l)  whoy  together  with  tbi  (i)*^mt^''} 
faid  defnuianty  t^ere  then  and  there  refpeflively  owners  and  pro* 
prietors  of  certain  cattle  gatcf  and  rights  of  tajiurage  in  and  upon 
tfaeaforefaid  mar(b^  in  manner  and  to  the  em?£t  following,  that  is 
to  iky,*  that  the  faid  zSixon  or  fuit  (hould  be  defended,  and  they 
ti2e  iaid  defendant  and  the  feveral  other  perfons  parties  to  the 
(aid  agreement,  did  then  and  there  refpedively  covenant,  promife, 
^d  s^ree,  that  they  and  each  and  every  of  them  ftould  mid  would 
p/}  and  ^^ttfc  10  be  paid,  in  proportioii  $0  their  (bars  or  (bares  in 
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(i)  ^  on  the  thf  aforefaid  marjb  (I )  unto  the  (aid  plaintiff,  the  feveral  liuns  of 
oorih  cau«d  L.  money  that  (bould  or  might  be  cbarsed  on  the  iaid  plaintiff  Ut 
Marib,**  defending  the  (aid  action;  and  the  faid  agreement  being  fe  made*! 

he  the  (aid  defendant  afterwards,  to  wit,  on,  &c*  in  ton&AerwJatik 
that  the  faid  plaincifft  ^t  the  fpecial  inflance  and  requeft  of  tlw 
faid  defendant,  had  then  and  there  undertaken,  and  faithfully  pro<» 
mifed  the  faid  defendant,  that  he  the  fiiid  plaintiff  would  perfbmv 
jind  fulfil  the  faid  agreen>ent  on  his  part,  undertook*  and  then  ami 
there  faithfully  promifed  the  faid  Williamt  that  he  the  faid  delend« 
ant  would  perform  the  faid  agreement  on  his  part :  And  the  tuA 
plaintiff  in  fsi£i  further  faith,  that  he*  confiding  in  the  faid 
n^ent,  promife,  and  undirtaklng  of  the  faid  defendant,  didy 
the  making  thereof,  so  on  >vith  tiie  defence  of,  and  did  duly* 
gularlv,  and  to  the  belt  of  bis  knowledge  and  ability,  defend 
jaid  a£tion  or  fuit  fo  commenced  s^nfl  bim,  upon  tb*  righ^  #r 
ground  herfinbgfon  alluded  fo^  until  afterwards^  to  wity  in  Ea/iar 
term  in  the  year  1703  afarefaid^  when  the  fame  yn&SnaUj  ended 
(•)  ••  thcrt.  and  determined  in  favour  of  the  pud  £•  M.  and  £•  M.  who  (s^ 
IS^^**  in  that  fame  term  recovered  agaihfl:  him  the  faid  William  in   me 

fame  court  bere^  in  tbefaid  a&ion  or  fuit ^  a  ceriain  large  fum  of 
money,  to  wit,  the  fum  of  eighty  pounds  of  lawful,  &c.  for  da- 
mages and  cofts  in  the  faid  fuit ;  which  (aid  fum  of  money  he  the 
iaid  William  was  afterwards,  and  before  the  exhibiting  of  the 
bill  of  the  faid  plaintiff*  forced  and  obliged  to,  and  did  ixihSt  paj% 
iatisfy,  and  difcbarge,  to  wit,  at,  &c. ;  And  the  (aid  plaintiff'  la 
faci  further  (aith,  that  by  reafon  and  in  con(equence  of  his  defend- 
ins  the  ftsid  adion  or  fuit  and  in  and  about  the  fame,  he  the  did 
William  was  alfo  charged  with,  and  neceflarily  forced  and  oUiged 
to,  and  cid  in  ia£l  pay,  lay  out,  and  expend  divers  other  fums  of 
money,  amounting  in  the  whole  to  a  large  fum  of  money,  to  wit^ 
the  fum  of  one  hundred  and  eighty  one  pounds  over  and  above  th^ 
faid  money  fo  recovered  againlt  him  as  ;^orc(aid,  to  wit,  at,  jtc*  | 
and  that  the  proportion  or  (bare  of  the  faid  defendant  of  the  laid 
money  (b  charged  upon  and  paid  by  him  the  (aid  plaintiff  as  afore-*  «* 
iaidy  in  refped  of  his  (hare  on  the  faid  marfh  called  [^ngtoit 
Mar(h,  at  the  time  of  the  making  of  the  afore(aid  agreemene, 
amounted  to  a  large  fum  of  money,   to  wit,  the  fum  of  nine 
pounds }  whereof  the  faid  defendant  afterwards,  and  befbie  tbe 
exhibiting  of  the  bill  of  the  (aid  plaintiff,  to  wit,  o^,  &c.  had  no* 
tice ;  and  thereby,  and  by  reafon  of  the  feveral  premifes  aforelaid^ 
and  his  aforeCiid  agreement  and  promife,  he  the  &id  defendant 
became  liable  to  pay,  and  ought  to  have  paid^  to  the  faid  WiUiarn 
i%A  CooMi        the  (aid  fum  of  nuie  pounds,  to  wit»  at,  &c.    And  whereas,  be*, 
fore  the  making  of  the  agreement  hereafter  next  mentioned,  the 
iaid  plaintiff  was  employed  to  cut,  and  in  confequence  thlureofj^ 
and  under  an  idea  of  a  right  fo  to  do,  aided  and  aifiiled  in  the  cut« 
ting>  of  a  certain  boundary  ditch  adjoining  on  the  fouth  to  the  £ud 
marib,  and  on  the  north,  &c«  for  the  benefit  and  protedion  of  the 
iaid  marih  called  Langton  Marlb  \  and  in  confequence  of  diggiiig 
IIk  Cud  diticbs  and  wha;  vm  doi^e  oi>  that  occaiion^  ^  certain  c^er 
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sAion  or  fiiit  at  law  was  commenced  and  brought  by  the  fiiid 
£•  M.  and  E.  M*  againft  the  &id  WjUiam  in  the  court  of  our 
find  lofd  the  king  before  the  king  himfelf  here;  and  the  faid  Da- 
vidand  the  fevend  other  perfons  hereafter  named,  being  then  and 
there  relpedively  owners  and  proprietors  of  certain  cattle  gates. 
Sec  in  and  upon  the  faid  mar(h  called,  &c.  were,  as  fuch 
owners  and  proprietors,  intereiied  in  the  determination  of  the  (aid 
hft-mentioned  aftion  or  futt  in  favour  of  the  faid  plaintifF,  and 
were  dedrous  that  the  (ame  (hould  be  defended:  and  thereupon 
afterwards,  and  whilft  the  (aid  Iaft*nientioned  a£lion  or  fuit  was 
'depending,  to  wit,  on^  &c.  it  was  agreed  by  and  between  the 
fH  pbintiff  and  defendant,  &c.  &c.  &c.  (Go  on  with  this  Count 
fane  as  the  firft,  omitting  what  is  in  Italic,  and  inferttng  in  lieu 
Acreof  what  is  in  the  margin.)  And  whereas  the  faid  plaintiff,  |d 
before  the  making  of  the  promife  and  undertaking  hereafter 
^  next  mentioned,  was  employed  and  concerned  in  the  digging  of  a 
ccmiQ  ctfier  boundary  ditch  for  the  protection  and  benefit  of  the 
find  marfh  hereinbeme  mentioned,  called  Langton  Marfh,  in 
irtiich  the  (aid  David  was  then  and  there  intercfted,  and  in  the  dam- 
ifiiiig  up  and  diverting  the  water  of  a  certain  other  drain  or  water- 
coiirfe  at,  &c«  during  the  digging  of  (aid  laft*mentioned  ditch, 
sod  toenable  the  digging  of  the  fame  j  and  in  confequence  there* 
ef,  a  certain  other  aaion  or  fuit  at  law  had  been  and  was  com* 
ncnced  by  the  faid  £•  M.  and  E.  M.  againft  him  the  faid  WiU 
liam  in  the  court  of  our  lord  the  king  here,  and  the  faid  David 
was,  as  fuch  owner  and  proprietor  on  the  (aid  marfh  called,  &c  as 
afbrdaidi  intercfted  in  the  faid  laft-mentioned  a£tion  or  fuit  being 
determined  in  the  fiivour  of  the  faid  William,  and  was  defirous  of 
the  fame  being  defended,  but  the  faid  William  was  unwilling  fo 
to  do  without  being  indemnified  as  to  the  cofts  and  confequences 
if  fach  defence ;  and  divers  of  the  owners  and  proprietors  of  cat- 
tie  gates  on  the  &id  ntarih  were  willing  to  come  into  fuch  con* 
tAutionor  fubfcription :  and  thereupon  afterwards,  and  whilft 
ik  (aid  laft-mentioned  a£lion  or  fuit  was  depending,  and  whilft 
die&id  William  was  fo  intercfted  in  the  event  thereof  as^aforefaid^ 
to  wit,  on,  &c.  in  confideration  of  the  feverai  premifes  aforefaid, 
and  dfc>  in  confideration  that  (aid  William,  at  the  fpccial  inftance 
aod  remieft  of  the  faid  David,  would  go  on  With  the  defence  of, 
ind  defend^  the  (kid  laft-mentioned  a£tion  or  fuit,  he  the  faid  Da^ 
rid  andertook9  and  then  and  there  faithfully  proniifed  the  laid 
Wiliiaiii,  to  pay  unto  him  all  fuch  fums  of  money  as  (bould  be 
cbigcd  upon  htm  the  faid  William  by  or  in  coniequence  of  his 
fb  defending  the  faid  laft-mentioned  adion  or  fuit,  in  proportion 
tolas  (hare  and  intereft  on  the  faid  marih  called,  &c. :  And  the  faid 
William  in  btBt  further  iaith,  Uc.  &c«  (as  bcfjre.  Add  the  com- 
noa  Counts;  an  account  ftated  ;  and  conclude.)  Yet  the  faid 
Darid,  not,  &c.  but,  &c.  the  (aid  William  in  this  behalf,  hath  not 
faid  the  Cdd  feverai  fums  of,  &c.  in  the  three  6rft  Counts  men- 
tioned, oortbe  (everal  fums  in  the  three  laft  Counts  mentioned,  or 
2n]r  or  either  of  them,  or  anv  part  |;i)$rQof,  aUhough  fo  to  do,  &c. 
&c  V.  Lawes* 

LONDON, 
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(m)  T)eciarati<^n  LONDON,^  Jc^fi  Read  complains  of  John  Moore^  ctqoMi 
againftihcprin- jQfepjj  Skinfter,  &c.  being,  &c. :  ior  that  whereas  they  the  tali 
«ipai  coal-me-  defendants,  before  and  at  the  fcvcral  and  refpefiive  times  of  the 
ior  not  fending  ^o°^ui^(^>"g  of  the  ieveral  grievances  hereafter  mentioned,  were  the 
the  deputy  coal-  principal  fea-coal*mcCers  for  and  within  thjC  port  of  London,  duly 
meters  on  board  appointed  to  fuperintcnd  the  unloading  ancf  admeafurementof  coed^ 
Aip8wlii€hweieg.Qp^^jj^g  to  time  brought  and  imported  into  the  faid  port  of 

port  of  L?wVh  London,  and  for  that  purpofe  to,  from  thfie  to  time,  appoint  at 

coau,  by  which  fufficient  number  of  deputy  or  under  meters,  to  be  fro^  time  ta 

they  were  de-  time,  as  occaTion  flioukl  require,  fent  on  t^oard  the  feveral  ibips  or 

taincd  for  a  Ions  veflels  from  time   to  time  bringing  and  importing  fuch    coals 

^^  into  the  faid  port,  to  fuperintend  the  unloading  of  iudi  fliips  or 

veiTels,  and  to  duly  meafure  the  cools  fo  thereby  imported  and 

brought  into  the  £iid  port  of  London,,  and  certain  of  ftich  deputy 

or  under  meters  had  been  and  were,  before  'the  committing  of  tht 

ieveral  grievances  hereafter  mentioned,  in  due  manner  conftitutcti 

and  appointed  for  fuch  purpo(cs  as  aforefaid,  to  wit,  at,  &c.  :  And 

whereas  the  faid  John  Read,  before  and  at  the  Several  and  refpedive 

times  of  the  committing  of  the  feveral  grievances  hereafter  mcD- 

tioned,  was  a  coaUfa<5ior,  and  as  fuch  iadtor,  he  the*  faid  J.  IL  be« 

fore  the  committing  of  the  grievance  hereafter  next  mentioned^ 

to  wit,  on,  &c.  imported  into  the  faid  port  of  London  certain  cbt-^ 

iocs  or  quantity  of  coals  of  him  the  faid  J.  R.  in  and  tly  certain 
lips  or  vefiels,  that  is  to  fay,  a  certain  cargo  or  quantity  of  coals 
in  and  by  a  certain  ihip  or  veflbl  called  the  Ocean,  whereof 
one  William  G  ray  was  mailer,  a  certain  other  cargo  or  quaii-' 
ticy  of  <;^ts  in  and  by  a  certain  other  ihip  or  vefiel  called  the 
£ffc£i,  whereof  one  William  Taylor  was  mafier,  and  a  certaia 
other  cargo  or  quantity  of  coals  in  and  by  a  certain  odier  iliip 
or  vefiel  called  the  Peggy,  whereof  one  George  Venus  was 
fnafier ;  and  having  fo  imported  fuch  feveral  cargoes  or  quftn* 
tities  of  coals  as  aforefaid,  and  alfo  having  duly  anfwered  aRd 
paid  the  duties  due  and  payable  to  his  majefty  on  fuch  impor- 
tation theiccf  as  aforefaid,  and  being  about  to  unload  and  deliii||| 
the  faid  feveral  (liips  or  vcfTels  of  their  faid  refpediive  cargoes,  be 
the  faid  J.  R.  after  fuch  importation  of  the  faid  coak  as  aforefaid^ 
and  after  the  duties  thereon  had  been  ib  anfwered  and  paid  as  afore- 
faidy  and  v^hillt  the  faid  feveral  {hips  or  veflels  were  refpe<Siively 
lying  ai'id  being  in  the  faid  port  of  London  in  the  river  Thames 
there,  with  their  faid  feveral  cargoes  of  coals  in  and  on  board  tht 
iixmG  as  aforefaid,  to  wit,  on,  &c.  gave  notice  to  the  iaid  dcftnit^ 
ants  of  the  arrival  of  the  faid  feveral  ihips  or  veflels  in  the  fiud 
port  cf  London,  and  of  the  importation  of  the  faid  feveral  cargoes 
of  coals  as  aforefaid,  and  of  the  duties  then  having  been  anfwered 
and  paid  as  aforelkid,  and  then  and  there  required  them  the  (aid 
defendants,  as  fuch  principal  fea-coaUmeters  for  and  within  the  faid 
port  of  L.  as  aforel'aid,  to  forthwith  fend  on  board  fuch  feveral 
ihi^s  or  veiicls  as  aforefaid  fuch  deputy  or  under  coal  meters  as 

(#)  This  dccUrat'-on  is  io  Tost.     See  Icdeiu 
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lterc£tM,  ul  order  to  fuperinteiid  the  oiiloading  of  the  fevcral  car^ 
fms  of  coab  of  him  the  fatd  John  Read  from  and  out  of  the  Uii 
l^rerjl  (hips  or  veflels,  and,  as  fuch  deputy  or  under  meters,  to 
dttiymeafure  the  fame;  and  although  it  was  then  and  there  the 
|du^  of  the£ud  defendants,  as  fuch  principal  fea- coal- meters  as  afore- 
Hd^  to  accordingiy  fend  fuch  deputy  or  under  coal-meters  on 
heard  the  (aid  feveral  fiflps  or  veflels  for  the  purpofe  as  aforefaid  ; 
Hid  although  they  the  faid  defendants  oould  and  might  have  fo  done^ 
to  wit,  at,  6cc. :  Yet  the  fatd  defendants,  not  regarding  tlieir  duty  aa 
iach  principal  fea*  coal- meters  for  and  within  ttie  faid  port  of  Loa« 
4fln  as  aforefaid,  but  ncgle&ing  the  fame,  and  contriving  and  in- 
tanding  to  injure  the  £ud  J.  K.  in  this  behalf,  and  to  retard  and 
hinder  the  unloading  and  delivery  of  his  faid  fereral  cargoes  or 
r  quantities  of  coals  k>  being  in  and  on  board  fuch  feveral  (hips  or 
f^  vefiels  as  aforeiaid^  did  not  forthwith  fend  fuch  deputy  or  un- 
]^  dcr  coatKsetisrs  as  aforeiaid  on  board  the  iaid  feveral  (hips  or  vef« 
ifiisi  oc  any  or  either  of  them,  but  negleded  and  omitted  fo 
ti  do  for  a  Ions  fpace  of  time  from  the  time  of  their  being  (6 
la^ired  to  be  ioit  on  board  fuch  fliips  or  veifeis  as  aforefaid,  to  wit, 
miCil  tbe  twenty-eighth  day  of  the  faid  month  of  December,  in 
die  year  aforefaid,  with  rdped  to  the  faid  (hips  or  veffels  called'  the 
Effeft  and  the  Peggy,  to  wit,  at,  &c.  whereby  he  the  (aid  J.  R. 
was,  &r  and  during  thefe  refpe^ve  timet  and  periods,  hindered  and 
prevented  from  umoading  die  £dd  feveral  cargoes  of  coals  of  him 
die  £ud  J.  R.  from  and  out  of  the  (aid  feveral  (nips  or  veflels,  and  in 
^xnfequence  thereof  the  faid  feveral  (hips  <ir  velTels  were,  durine 
Ifaofe  times  and  periods,  unavoiilably  kept  and  detained  in  the  iM 
river  Thames  upon  demorage,  and  he  the  faid  John  Read  was 
diereby  forced  and  obliged  to  pay,  and  did  pay,  divers  fums  of  mo« 
aey,  amounting  in  the  whole  to  a  large  fum  of  money^  to  wit,  the 
fitm  of  pounds  of  lawful  money  of  Great  Britain,  for  and 

on  account  of  fuch  demorage,  and  was,  during  fuch  detention 
of  tbe  faid  (hips  or  vefiels,  interrupted  and  impeded  in  the  ex« 
ercife  and  carrying  on  his  faid  trade  and  bufine(s  of  a  coal* 
b&ocy  to  wit,  at,  &c.  &c.  (There  were  feveral  other  Counts 
fimilar  to  the  iirft,  only  other  (hips,  &c.  Damages  one  thoufand 
pounds.)  '  V.  Law£s. 

LONDON,  to  wit.    John  Barber,  late  of,  kc.  [tbe  parifb  ^^^^"^^  V 
where  the  premiCcs  bargained  for  were  fituated]  was  attached  fo^"not*fuifimJ>R 
toanfwer  Alexander  Purfe  in  a  plea  of  trefpafs  on  the  cafe,  &c. ;  and  an  agreement^. 
thereupon  the  faid  Alexander,  by  A  B.  bis  attorney,  complains :  whereby  Uc  wa» 
fcr  diat  whereas,  before  and  at  the  time  of  the  maidngof  theagree^  ^®  8'^*^  his  trade 
ment  hereafter  next  mentioned,  the  faid  John  was  poflefled  of3i^\l*^^^^^ 
ccruin  meiTuage  or  dwelling-houfe,  wi:h  the  appurtenances,'  fitu-  tiff,*oo*elK  *del 
ate  in  the  parilh  and  county  aforefaid,  for  the  reiidue  of  a  certain  fendant'spayti^ 
term  of  years  then  to  come  and  unexpired,  and  thentofore  thereof  f<^    ^^^    ^^^^^ 
granted  under  and  by  virtue  of  a  certain  indenture  of  leafe  thereof:  "*  ^**^* 
And  whereas  alfo  the  faid  John,  before  and  at  the  time  of  t^ie  mak- 
iog  of  the  agreement  hereafter  next  mentioned,  excrcifed  and  car- 
ried 
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ried  on  the  trade  and  bu(iiie&  6f  a  pawnbroker  in  the  afore&i<( 
mefluage  or  dwelling^houfc)  and  was  then  and  there  poflefied  of  ji 
certain  large  ftock  in  tradCf  and  of  divers  fixtures  and  implementy 
of  trade  there  then  being  in  the  faid  mefliis^e  or  dwelling^houley 
and  of  and  belonging  to  the  famey  and  to  the  aforefaid  trade  there* 
of ;  and  the  faid  John  being  fo  poffefled  as  afbreiatd,  and  ib  exer- 
ciling  and  carrying  on  fuch  trade  and  bufiSefs  as  aforefaid,  it  was 
heretofore,  to  wit^  on,&c«  at,  &c.  agreed,  bv  and  between^tbe  (aid 
Alexander  and  the  faid  John,  that  the  (aid  John  (bould  affi^over 
and  give  up  to  the  faid  A.  P.  the  (aid  leafe  of  the  (aid  mefluage  or 
dwdling-houfe,  for  the  refidue  of  the  (aid  term  of  years  then  ta 
come  therein  and  unexpired ;  and  that  the  faid  John  (hould  reHn- 
quifli  and  yield  up  his  aforefaid  trade  and  bufinefe  of  a  pawnbroker 
fobyhim  exercifedandcarried  on  in  die  (aid  hou&  asafore£iid,  imta 
and  in  favour  of  him  the  laid  Alexander ;  and  that  for  the  faid  leafe 
and  the  aforefaid  fixtures  and  implements  of  trade  the  (aid  Alex<^ 
ander  fhould  give  and  pay  to  the  faid  John  the  fumr  of  two  hun- 
dred pounds  of  lawful,  &c*;  and  that  die  (aid  ftock  in  trade,  which 
was  then  and  there  computed  to  be  of  die  value  of  four  tfaoulaiid 
five  hundred  pounds,  ihould  be  appraifed  and  Valued  to  the  iaid 
Alexander;  and  over  and  befides  fudi  valuation  thereof,  the  (aid* 
Alexander  Ihould  pay  and  eive  to  the  (aid  John  for  the  (ame  at  and 
after  the  race  of  five  poun£  per  cent,  on  fuch  valuation  thereof  3 
and  that,  for  the  payment  of  the  (aid  valuation,  the  faid  Alexan* 
der  fhould  procure  one  A.  B.  to  give  to  the  faid  John  his  the  faki 
A.  B.'s  bonds,    to   the   extent  of  four   thoufand    poutids,    of 
iuch  valuation,  for  one  thoufand  pounds  each,  payable  at  two^ 
^our,  fix,  and  eight  years,  and  his  promifTory  note  at  a  yeai^ 
for  fo  much  money  as  the  faid  ftock  in  trade  Ihould  be  valued  act 
as  aforefaid  above  the  fum  of  four  thoufand  pounds ;  which  (aid 
agreement  being  fo  made  as  aforefaid,  he  the  faid  Alexander  after- 
wards, to  wit,  on,  &c.  at,  &c.  paid,  and  caufed  to  be  paid,  to  the 
faid  John,  who  then  and  there  accepted  and  received  from  the  faid 
Alexander  a  large  fum  of  money,  to  wit,  the  fum  of  one  hundred 
pounds,  in  part  payment  of  the  money  to  be  paid    under  the 
laid  agreement,  as  and  by  way  of  earneft  to  bind  the  iame^ 
and  the  bargain  thereby  made :  and  thereupon  afterwards,  to  wity 
on,  &c*  in  confideration  of  the  feveral  premifes  aforefaid,  and  alfo 
in  confideration  that  the  faid  Alexander  had  undertaken,  and  dien 
and  there  faithfully  promifed  the  faid  John,  to  perform  and  fulfil  the 
(aid  agreement  in  all  things  therein  contained,  on  his  part  and  be^ 
half  to  be  performed  and  fulfilledi   he  the  faid  John  then  and 
ibere  undertook,  and  faithfully  promifed  the  (aid  Alexander,  to 
perform  and  fulfil  the  faid  agreement,  in  all  things  therein  contained 
on  his  part  and  behalf  to  be  performed  and  fulfilled :  And  the  faid 
Alexander  in  facSk  (ays,  that  although  always  after  the  making  of 
the  (aid  agreement  he  was  ready  and  willing,  and  afterwards,  to 
wit,  on,  &c.  at,  &c.  offered  to  value  and  procure  the  aforefaid  ftock 
in  trade  to  be  valued  and  appraifed  by  proper  and  fit  perfbns  for 
th4C  purpo(e,  and  was  tbsn  and  there  ready  and  wiUiqg,  and  offered 

to 
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to  accept,  take,  and  pay  for  the  fame,  ^gether  with 
of  the  aforefaid  leale  of  the  did  premifcs  for  the  faid  term 
of  years  then  to  come  therein  and  unexpired  ;  and  the  faid  fixtures 
and  implen^ents  of  trade  fo  being-  in  the  (aid  premifcS  as  aforefaid^ 
Upan  the  terms,  and  according  to  the  tenor  and  efFed  of  the  faid 
aCTCcment ;  and  alfo  to  Ao  and  perform^  and  caufe  to  be  perform- 
ed, all  things  in  the  faid  agreement  contained,  on  his  part  and  be- 
half to  be  performed  and  fulfil'ed,  according  to  the  tenor  and  effeil 
of  theiaid  agreement;  and  although  the  f::id  John  w::s  then  and 
Acre  requcfted  by  the  faid  Alexander  to  execute  and  fulfil  the  faid 
agreement  with  him  the  faid  Alexander :  Yet  the  faid  John,  not 
regarding  their  fiid  agreement,  nor  his  aforefaid  promife  and  un- 
dertaking, but  contriving  and  fraudulently  intending  to  defraud 
and  injure  the  faid  Alexander,  did  not  nor  would  then  and  there, 
nor  at  any  other  time  whatfocver,  aflign  over  or  give  up  to  the 
fiiid  Alexander  the  faid  leafe  of  the  faid  mefluage  for  the  faid  term. 
of  years  then  to  come  therein  and  unexpired^  nor  for  any  term  of 
years  whatfocver,  nor  would  then  and  '.here,  nor  at  any  other  time 
whatfoever,  give  and  yield  up  his  aforefaid  trade  and  bufinefs  of 
1  pawnbroker  therein  to  aid  in  favour  of  him  the  faid  John,  nor 
Ivould  then  and  there,  or  at  any  other  time  whatfocver,  fuffer  or 
pemiit  the  faid  ftock  in  trade  of  him  the  faid  John  to  be  valued 
orappraifcd,  or  delivered  to  him  the  faid  Alexander,  nor  in  any 
wife  keep,  perform,  and  fulfil  his  faid  agreement  with  him  the 
laid  Alexander ;  but  he  fo  to  do  then  and  there  always  hitherto  hath 
wfaoUy  and  abfolutely  refufed,and  ftill  refufesj  fo  to  do,  contrary  to 
Ae  tenor  and  eftcft  of  the  faid  agreement,  and  the  promiff  and 
vodertaking  of  the  bid  John  in  that  behalf,  and  in  breach  and  vio- 
lation thereof,  to  wit,  at,  &c. ;  whcrebv,  and  by  reiifon  of  which 
feveral  premiies,  the  faid  Alexander  hath  lofl  and  been  depuved  of 
aB  benefit  and  advantage  which  would  otherwife  have  arifen  and 
accrued  to  him  from  a  completion  and  performance  of  the  (aid 
agreement  on  the  part  of  him  the  faid  John,  and  hath  alfo  loft  and  * 

been  deprived  of  a  certain  beneficial  fituation  and  employment 
which  he  the  faid  Alexander,  at  the  time  of  the  making  of  the 
faid  agreement,  had  and  held  as  agent  and  affidant  to  one  C.  D. 
in  his. trade  and  bufinefs  of  a  pawhtyoker,  but  which  faid  fitur 
ation  and  employ  he  the  (aid  Alexander,  under  the  idea  of  the  faid 
John  performing  the  faid  agreement,  was  induced  to  quit  and  re- 
fign,  in  order  to  enable  him  the  faid  Alexander  to  perfonn  the  fiid 
agreement  on  his  part,  and  to  take  the  faid  premifcs  an  J  bufinels 
therein  meniioned  H>  agreed  fjr,  to  v;it,  at,  &c.  V.  Law£$. 


MANOR  and  FOREST  of  MACCLESFIELD,  in  th^  D^ciarat:on   in 
COUNTY  of  CHESTER,  to  wit.     F.  B.  complains  of  J.  W.  IJljITr^'hr** 

gnndfathrrofaA 
orphao,  ^hlch  ht  pnt  apprentice  to  the  pbimiiT  ai  a  tnilHrer,  and  llipolatrd  to  bind  her  byindeniur* 
ibr  three  years,  and  to  give  a  lee  tn  oonfideration  of  pUintiffS  ma  titainins  her,  and  teaching  her  her 
MmcCi.  Breach^  that  the  defendant  took  the  apprentice  away  at  the  end  of  one  year,  and  lefufed 
to  bind  hereby  iodenture,  or  to  pay  the  fee,  by  which  the  plaint.ff  ]o:l  t^e  orphan*!  lerviwcs,  and  alfo 
tht  chance  of  anotber  apprtptice  with  a  Ut, 
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iti  a  plea  of  trefpafs  on  the  cafe,  to  the  damage  of  the  faid  F.  of. 
thirty  pounds  ;  and  thereupon  ihe  faid  F.  hy  A.  B.  her  attorney, 
complains  :  for  that  whereas  the  faid  F.  before  and  at  the  time  of 
the  making  of  the  two  feveral  aereements  hereafter  mentioned^ 
was,  and  from  thence  continually  nitherto  hath  been^  and  ftill  is, 
a  miliincr,  and  the  bufmefs  of  a  milliner  during  all  the  timeafoine- 
faid,  ufed,  exeicifid,  arid  carried  on,  to  wit,  at,  &c.  and  wkbiivthe 
juriididlion  of  this  court ;  and  the  faid  F.  fo  uiing  and  exercifu^ 
fuch  butincfs  as  aforefaid,  heretofore,  to  wit,  on,  &c.  at,  &c«  it 
W4S  agreed  by  and  between  the  faid  F.  and  the  ikid  J.  to 
the  eneS  following:  that  one  A.  B.  an  in^t,  the  orphan 
grand-daughter  of  the  fud  J.  (hould  become  an  appren- 
tice duly  bound  by  ij.denturc  to  the  faid  F-  to  ferve  her 
for  the  term  of  three  years  then  next  following  the  faid  agreement, 
as  well  in  the  faid  bufinefs  as  alfo  as  a  menial  (ervant  in  the  houfe 
of  the  faid  F. ;  and  that  he  the  faid  J.  (hould  and  would  well  and 
truly  pay  to  the  faid  F.  *:he  fum  of  hvc  pounds  of  lawful  money 
of  Great  Britain,  as  an  apprentice- fee  with  his  faid  grand-daugh- 
ter; and  that  (he  the  (aid  F.  (hould  and  would  find  and  provide  meat, 
drink,  wafbing,  and  lodging  for  the  faid  A.  B.  during  the  Cud 
term ;  and  the  laid  agreement  being  fo  made  as  at'orefaid,  heretofore. 
In  the  mapor  ^^  ^'^'  ^^^  ^^*  ^''  ^^'  ^"^  vvithin  the  jurifdidion  of  this  court, 
Df  Maccle«-  ^^  <^^  ^^^^  ^*  ^^  ^^^  fpecial  inftance  and  requeft  of  the  £iid  J« 
AUd.  undertook,  and  then  and  there  faithfully  promifed  the  (aid  J.  to 

perform  and  fulfil  the  faid  agreement  in  all  things  therein  contain- 
ed on  hei*  part  and  behalf  to  be  performed  and  fuliilled^  and  in  con- 
fideration  thereof  he  the  faid  J.  undertook,and  then  and  there  faithfully 
promifed  the  faid  F.  to  perform  and  fulfil  the  (aid  ;igreement  in  ail  things 
therein  contained  on  his  part  and  behalf  to  be  performed  and  ful- 
filled: And  the  faid  V.  in  fa£l  fays,  that' although  (he,  afterwards, 
in  uurfuance  of  the  faid  agreement,  to  wit,  on,  &c«  at,  &c.  took 
and  received  the  faid  A.  S,  into  her  fervice,  on  the  terms  and  con- 
ditions aforefaid,  and  fo  there  kept  and  continued  her  there  for 
a  long  fpace  of  time,  to  wit,  for  one  year^  the  faid  term  ;  and 
although  (he  the  faid  F.  during  all  the  time  of  the  faid  A.  B.'s  con- 
tinuance with  her  the  (aid  F.  there  found  and  provided  for  the  faid 
A.  B.  meat,  &c.  according  to  the  faid  agreement ;  and  although 
the  faid  F.  was  there  ready  %nd  willing  to  accept ^<id  take  the  faid 
A.  B.  as  her  apprentice  duly  bound  by  indenture  for  tlie  faid  tenn 
of  years,  according  to  tlie  faid  agreement,  and  then  and  there,  to 
wit,  on,  &c.  at,  dec.  and  often  afterwards,  tendered  and  offered  fo 
to  do,  and  then  and  there  required  the  faid  J.  to  pay  to 
the  faid  F.  the  faid  fun>  of  five  pounds,  the  faid  apprentice-fee  with 
the  faid  A.  B. :  Yet  the  faid  J,  not  regarding,  Sec.  but  contriving, 
&c.  the  faid  F.  in  this  behalf  did  not  nor  would,  when  he  was  io 
required,  bind  the  faid  A.  B.  nor  did  nor  would  permit  or  fuffer 
her  to  become  and  be  bound  apprentice  to  the  faid  F.  upon  the 
terms  of  the  faid  agreement,  but  then  and  theie  wholly  refufed  fo  to 
do,  or  to  pay  the  faid  fum  of  five  pounds  as  an  apprentice-fee  with 
the  faid  A.  B.  and  afterwards,  and  within  the  term^  to  wit,  at  the 
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expiration  of  orte  year  from  the  commencement  thereof,  without 
the  leave  or  licence,  and  agatnft  the  will  of  the  faid  F.  there  took 

I  awaj  the  ikid  A.  B.  and  caufed  her  to  leave  the  fervice  of  the  .faid 
F.  contrary  to  the  form  and  effeft  of  the  faid  agreement,  of  the  faid- 
promife  and  undertaking  of  the  laid  J.  in  that  behalf  made  as  afore^ 
(aid,  and  in  breach  and  violation  thereof,  to  witi  at,  &c. ;  whereby 
die  faid  F.  not  only  there  loft  and  was  deprived  of  the  fervices  and 

.  affiftance  of  the  faid  A.  B.  in  the  capacities  aforelaid,  for  the  re- 
fidue  of  the  faid  tergn,  but  alfo  was  then  and  there  hindered  and 
prevented  from  accepting  and  taking  into  her  faid  employ  and 
fervice  another  apprentice  to  her  faid  buiinefs,  to  wit,  one  C  D. 
widi  a  certain  large  fee  as  an  apprentice-fee  with  the  faid  C.  D. 
whom  {be  the  faid  F.  declined  accepting  as  an  apprentice  to  her 
m  ber  (kxd  bufinefs,  in  confidence  of  the  (aid  promife  and  under- 
taking of  the  faid  J.  that  the  faid  A.  B .  ihould  remain  and  conti* 
iiue  the  apprentice  of  the  faid  F.  for  the  term,  and  in  manner  and 
form  expreiTed  in  the  (aid  agreement,  to  wit,  at,  &c.  Jnd  whereat 
the  faid  F.  (o  ufing  and  exerciling  fuch  bufinefs  as  aforefaidi 
heretofore,  to  wit^  on,  &c.  at,  &c.  it  was  agreed  by  and  between 
the  (aid  F.  and  the  faid  J.  to  the  effed  iblloinane,  that  is  to'fay,  that 
one  A.  B.  an  infant,  the  orphan  grand-daughter  of  the  udd  J. 
ihould  (erve  the  (aid  F.  for  the  term  of  three  years  next  following 
die  making  of  the  faid  agreement,  as  well  in  the  (aid  bufinefs  as 
alfo  as  a  menial  (ervant  in  the  houfe  of  the  faid  A.  fi.  i  and 
that  he  the  faid  J.  ihould  and  would  pay  to  the  faid  F.  the  funi 
of  five  pounds  of,  &c.  as  an  apprentice- fee  with  the  faid  A.  B.  and 
diat  (he  the  (aid  F.  ihould  and  would  find  and  provide  meat,  &c« 
for  the  faid  A.  B.  during  the  faid  term  i  and  die  faid  laft-men* 
tionej}  agreement  being  (o  made  as  afbrefaid,  heretofore,  to  wir^ 
00,  &C.  at,  &c.  the  (aid  F.  ar  the  ipedal  inftance  and  requeft  of 
the  (aid  J.  undertook,  and  then  and  there  faithfully  promifed  the 
bid  F.  to  perform,  &c.  (mutual  promifes  as  in  firft  Count)  :  And 
the  (aid  F.  in  hSt  fays,  that  although  (he  afterwards,  in  purfuance 
of  the  faid  laft -mentioned  agreement,  to  wic,  on,  Sec.  at,  &c.  took 
and  received  thcfsud  A.  B.  into  her  fervice  on  the  terms  and  condi«- 
tioos  aforefaid,  and  there  fo  kept  and  continued  her  for  a  Ion?  fpace 
of  dme^  to  wit,  for  one  year  of  the  faid  term ;  and  althoush  Qie  the 
(aid  F.  during  all.that  time,  found  and  provided  for  the  laid  A.  B^ 
meat,  &c.  according  to  the  (aid  agreement  *,  and  although  the  faid 
F.  was  there  ready  and  willing  to  keep  and  continue  the  f£d 
A.  B.  in  her  faid  fervice  for  the  faid  term  of  three  years,  ac* 
cording  to  the  faid  agreement,  and  then  and  there,  to  wit,  on,  6cc. 
St,  &c.  and  often  afterwards,  defired  and  offered  fo  to  do,  and  re- 
queiled  the  faid  J.  to  pay  to  her  the  faid  F.  the  faid  five  pounds  as 
an  apprentice-fee  with  the  faid  A.  B.  under  the  faid  laft-mentioned 
agreement :  Yet  the  faid  John,  not  regarding,  &c.  but  contriv- 
ing, &c.  the  faid  F.  in  this  behalf,  did  not,  nor  would  he  per- 
mit and  fuiFer  the  faid  A.  B.  to  ferve  the  faid  A.  B.  for  the  re- 
fidue  of  the  (aid  term  of  three  years  i  but  on  the  contrary  thereof 
a^terwardSy  and  within  the  (kid  term,  to  wit,  at  the  expiration  of 
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<fne  year  (rom  the  making  of  the  faid  laft-rhentloned  zgrttttiMtf 
widtout  the  leave  or  licence,  and  agalnfl  the  will  of  the  faid  F. 
not  only  there  took  away  the  faid  A.  B.  from,  and  caufed  her  to 
leave  thefervicc  of  the  laid  F.  but  then  and  there  refufed  and  neg-- 
Ie£ted  to  pay  the  faid  fum  of  five  pounds,  and  ftill  refufes  to  pay 
die  fame,  or  any  part  thereof,  contrary  to  the  form  and  cffe6l  of  the 
laid  laft-nncntioned  agreement,  and  the  faid  promife  and  under-* 
taking  of  the  faid  J.  in  that  behalf  made  as  aforefaid,  and  in  breach 
and  violation  thereof,  to  wit,  at,  &c.  ( 3d  and  4th  Counts,  rrtde- 
titatus  affumpfit  for  inftruftions  and  neceflaries  i  5th,  6th,  and  7th 
Counts, common  money  Counts,  and  common  condufion.)  Query 
as  to  end,  whether  any  pledges.  Tho.  B arrowy. 


Opinimi  when  |  ^btbt  bow  fiur,  in  a  ccmpficattd 
to  declare  gene-  qaeftioa  like  the  prefent,  the  plaintiff 
filly  in  vMkm-  ought  to  be.  permitted  to  recover  the 
tms  •Jfimffii^  and  whole  t!iat  (he  Is  flrlAljr  entitled  to  by 
f»hen  fpcdally.  h,  general  \nteh\utui  affumfft,  1  take  it, 
Chitt  in  fuch  form  of  adiion,  there  mufl 
ahinys  be  an  equitalent  received  by  the 
dcftfidant  to  rajfe  in  him  an  obligation  to 
pay  }  but  in  caCe  the  only  benefit  the  dc- 
lenilant  has  received,  for  which  he  ought 
to  make  a  compenfation  Car  the  inftriic 
liOnaffiMdcd  the  infant  at  his  HeqnuA 
(for  its  mafntqnanfceis  dif:liarged  by  thofe 
Icrviccs  it  pei  formed  during  the  period 
in  which  that  maintenance  was  fupplied), 
Vhich  by  f>6  mtans  conf^itotes  the  whole 
of  plaintiff*  's  demand,  eompofed  iis  k  it 
of  that  ccnTi deration,  together  with  tlie 
loTs  of  the  fubitqaant  lervices  of  the  io- 
fint,  and  the  fee  agreed  for  (or  in  lieu 
of  that  the  tofs  of  another  apprentice 
With  anoilitr  f.tr),  for  ;ill  w!rich  the 
y^iaint  if  ought  t  •  leceive  a  fatisfaQioA  as 
a  lois  to  her,  artfmg  out  of  the  breach  of 
contraQ  folcmnly  entered  into  by  the  de- 
frndart  j  but  how  can  the  Court  and  Ju- 
ly tiy  the  truiJi  of  thofe  u6.\s,  in  crdir  to 
give  damage*  propoitioncd  to  the  juf^ice 
k>f  the  plaintiff's  claim,  uniefs  they  ate 
specially  Aattd  in  her  declaration  ;  tor, 
Were  it  eAablt^hcd,  that  they  migiit  I.e 
rcxovertd  under  the  |;enera)  foim  of  dc- 
tlarihg  before  mentioned,  this  ahfurrfity 
tnixil  neci Hanly  enfue,  that  the  plaintiff  » 
cafe,  and  Chat  wh^ch  purporrt  to  be  a 
formal  and  authentic  Jia(entt,nt  of  iliat 
cafe,  \\ovi1d  be  materially  c'.if^'ercnt,  the 
Litter  allco'ging  one  thine:,  and  thepio.f 
^f^ahiifhing  another,  which  ia  not  only 
cci>ir«ry  to  every  principle  of  pleading, 
but  tld^  unjuA  a>nfequcnce  will  always 
loliow,  that  a  defendant  will  thereby  be 
fubjccl  to  be  furprizcd  and  fixed  with  a 
fi^mand  which  a  fair  notice  Would  or 
might  have  enabled  bim  to  fatisfy  or  ex* 
^lain  away« 

In  ihorty  I  take  the  rule  in  all  thofe 
t^ici  to  be^  that  when  one  p:rfon  is  un* 


der  a  legal  obUgationto  pay  tnoney  to  2m* 
other,  as  the  value  of  Ibmething  cquiva* 
lant,  the  law  wIH  imply  an  expnrfs  pro. 
mife  to  pay  (though  none  may  have  tctA 
made),  in  fopport  of  the  adfoM  of  geae-* 
ral  indtbkatus  ^Jlmmffit  for  the  iTCOfVc  y  of 
it  i  but  where  the  defendant  has  not  re- 
ceived an  equivalent  ixx  what  is  demand- 
ed, but  by  a  breach  of  (bme  cxprefb  con- 
tm^,  or  fome  moral  doty  to  be  perform- 
ed on  his  part,  the  &id  plaintiff  has  fnf- 
fercd  a  civil  injiir>-  that  ought  to  ^ .  Tt\ 
drcffed  in  damages,  a  confideration  U 
thereby  ralfcd  in  law  for  the  purpofef 
of  fubilantial  juftice  between  ttife  paf. 
tiea,  dut  of  all  the  cit^omitances  of  th^ 
cafe,  which  the  pUiOtiff  fllould  Hit* 
fpedaiiy  in  liis  declaration,  tiaK  the  l«vr 
might  give  an  adequate  rcGompeiicc  ia 
dasi-get. 

Such  circiimnancesl\hinkfcxift  !n  tlM 
prcf^rnt  caft^  and  have  endtavosred  t^ 
arrange  them  accordmg  to  the  rule  1  Imvi^ 
mentioned,  wiiich,  if  the  plaintiff  cjm 
prqveas  Aaud,  will  intitle  her  to  da- 
nia^<cs  tqu;il  to  ciie  lofsflie  has  fu^ained. 

Should  it  be  attempted  to  bring  rfate 
cafe  within  the  ftatote  of  Frauds,  ai 
an  undrrtdktng  for  the  default  of  another* 
I  am  of  opinion  it  Cinnoi  be  fo  coofidcr* 
ed,  btcaufe  the  'defendant,  Aanding  in 
loco  fartrjis,  was  competent  to  mak^. 
L*K  contrail  m  qoel^ion  fbr  the  infant.  But 
admitting  that  the  defendant  and  the  itt- 
fant  had  been  ilrangere,  the  contradt 
fuch  as  it  was,  has  been  in  part  executed, 
and  therefore  not  within  the  mifchief  d 
the  flacute ;  and  were  that  too  out  ot 
thequeftion,  the  in&nt neither  d:d  coo* 
tra£l,  nor  was  of  ca  }acity  to  do  it  ;  and 
therefore  the  underuking  on  the  part  of 
the  defendant  was  originally  and  peribn- 
ally  binding. 

If  it  can  be  proved,  as  fVated  in  tNb 
c*k,  that  the  defendaOT  is  the  gtneid 
a^ent  of  the  hufband  in  all  his  concerns^ 
1  think  the  adtion  property  brought. 

Tho.  BAaaow. 
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LONpON,  to  wit.  W.  P.  and  G.  P.  late  of,  &<;,  w«c  a»-  ^^^?  •• 
tached  to  anfwcr  M.  B,  in  a  pica  of  trefpafs  on  the  cafe,  &c. ;  W  fw  ^t  maktof 
thereupon  the  faid  pbintifls  hy  his  attorn&]r>  complains:  anentry offome 

for  that  whereas  the  did  plaintiff  heretofore,  to  wit,,  on,  &ic.  iin-  coffee  imported* 
ported  a  large  quantity  or  parcel  of  raw  coffee,  to  wit,  ope  thou-  with  tlie  prqper 
ikod  one  hundred  weight  of  raw  coffee,  in  a  certain  (hip  or  veffel  ^^f^^^^^j!^* 
called  the  ,  from  Januica  in  parts  beyond  the  feas  toGre^  ^  (ani«*tl  b« 

Britain,  to  wit,  into  the  port  of  London,  to  wit,  at  Lcndon,  iic*  put  in  w«r«. 


Jnd  wbereas  afterwards^  to  wii^  on  the  fame  daj  and  ytar  U^  houfes,  m  di. 
nfsrefaiJ^  one  J.  D,  who  was  mafier  of  the  faid  Jhip  in  wbUb  '*^*^  ^  ^^ 
the  faid  coffee  was  Imported^  made  no  entry  or  report  upon  oath  at  his  ^  f"«»  the  co  . 


majejly^s  cuflom-boufe^  of  the  burthen,  contents^  and'  lading  ofjiteb 
fiip^  in  purfuance  of  the  direction  of  th£jiatutes  made  in  the  thir^ 
teenth  and  fourteenth  years  of  the  reign  of  King  Charles^  inti^uied^ 
'*  An  AR  for  preventing  Frauds  and  regulating  Jbufes  in  ids 
fUajeflfs  Cufioms  :^'     And  whereas  the  faid  defendants,  pn  tl^e 
twcnty-fcvcnth  July  1773  aforciaid,  and  long  before,  had  ufe(J, 
C9cerci(ed,  and  carried  on,  and  ftill  do  ufe,  exerCife,  and  carry  on  tl^e 
trade,  bufincfs,  and  employovent  of  brokers,  to  wit,  at,  &c.  afore- 
&id;  and  the  faid  plaintiff  having  fo  imported  the  faid  coifee  as 
afbreiaid,  and  the  fame  being  on  board  the  faid  ihip  or  veil'el  as 
aforefaid,  and  the  faid  defendants,  (o  udng  and  exercifmg  the  trade 
and  bufinefs  of  brokers  as  afore(aidy  and  thirty  days  not  binfg 
elapfed  and  expired Jina  the  faid  7.  D.  had  made  the  faid  entry  and 
report  as  aforefaid^  to  wit,  on  faid  twenty-feventh  July  I773>  at, 
W.  aforefaid,  in  confideration  that  the  taid  plaintiff,  at  the  fpe* 
ctal  inftance  and  requeft  of  the  fuid  defendants,  had  employed  the 
iaid  defendants  to  make  a  due  entry  on  the  behalf  of  laid  plain* 
tiff)  as  importer  of  the  (aid  coffee  as  aforefaid*  of  the  faid  coffee, 
with  an  officer  of  excife  appointed  by  the  commidioners  of  the 
excife  in  England  for  that  purpofe,  and  to  land   die  fame,  to  b^ 
put  in  warehoufes,  within  thirty  days  next  a'tcr  the  faid  J.  D.  fo 
made  the  faid  entry  or  report,  according  to  the  forrp  of  the  fta- 
tute  in  fuch  cafe  made  and  provided,  for  a  certain  Feafonable  re<r 
ward  to  be  paid  bv  the  faid  plahitiff  to  the  (aid  defendants  for  the 
fame,    they  the  (aid  defendants  undertook,   and  then  and  there 
faithfully  promifed   the  faid  pbintiff  to  make    a  due  entry  on 
behalf  of  the  faid  plaintiff,  as  importer  of  the  coffee  as  afore* 
(aid,  of  the  faid  coffee,  with  an  ofHcer  of  exci(e  appointed  by  the 
commifSoners  of  excife  in  England  for  that  purpofe,  and  to  land 
the  fame,  to  be  put  in  warehoufes,  within  thirty  days  next  after  the 
(aid  j.  D.  (b  made  the  faid  entry  or  report  as  aforefaid,  according  to 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided :  Yet  the 
faid  defendants,  not  regarding,  &c,  but  contriving,  &&  did  not 
make  due  entry  of  the  faid  coffee  of  the  (aid  plaintiff  with  fuch 
oiEcer  of  ex<:ife  as  aforefaid,  and  land  the  fame,  to  be  put  in 
warehoufes,  within  thirty  days  next  after  the  .faid  J.  D.  mads 
the  (aid   entry  pr   report  as  aforefaid,    according    to  the  form 
of  the  ftatute  in  fuch  cafe  made  and  provided,    and  according 
(p  their  (aid  |>romi(e   and  undertaking^  although  the   faid.de- 

C  3       *  fen4anla 
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(i)  ^  on  thel£/  aforefuid marjb  (i)  Unto  the  iaid  platntiff»  thefetreral  fums  of 
inaHh  caUcd  L.  money  that  fiiould  or  might  be  charged  on  the  laid  plaintiff  iit 
Mariby  *  defending  the  iaid  aAion ;  and  the  faid  agreement  being  b  niajet 

he  the  (aid  defendant  afterwards,  to  wit,  on,  &c.  in  eonfideratioift 
that  the  faid  plaintifFf  at  the  fpfcial  inflance  and  requeft  of  the 
faid  defendant,  had  then  and  there  undertaken,  and  faithfully  pro« 
,  Biifed  the  (aid  defendant,  that  he  the  faid  plaintiff  would  perform 
and 'fulfil  the  faid  agreen>ent  on  his  part,  undertook,  and  then  and 
there  faithfully  promifed  the  (aid  Williamt  that  he  the  (aid  defend* 
ant  would  perform  the  faid  agreement  on  his  part :  And  the  (aid 
plaintiff  in  hSt  further  faith,  that  he,  confiding  in  the  faid  agree- 
iDent,  promife,  and  undirtaking  of  the  faid  defendant,  did,  after 
the  making  thereof,  go  on  with  the  defence  of,  and  did  duly»  re- 
gularly, and  to  the  beit  of  his  knowledge  and  abilityy  defend  the 
^id  action  or  fuit  fo  commenced  again((  him,  upon  tbi  right  or 
ground  htrfinbifon  alluded  to^  until  ajierwards^  to  wity  in  Eafter 
term  in  the  year  1703  af are/aid^  when  the  fame  vms  finally  ended 
(a)  ^  thrrc.  and  determined  in  favour  of  the  faid  £.  M.  and  E.  M.  who  (t) 
y^*  *  in  that  fame  term  recovered  againfl:  him  the  laid  William  in  the 

fame  court  here^  in  the /aid  aOion  or  fuit  ^  a  certain  large  fum  of 
money,  to  wit,  the  fum  of  eigh^  pounds  of  lawful,  &c*  for  da- 
mages and  cofts  in  the  faid  fuit ;  which  (aid  fum  of  money  he  the 
(aid  William  was  afterwards,  and  before  the  exhibiting  of  the 
bill  of  the  faid  plaintiff*  forced  and  obliged  to,  and  did  ixChSt  pajr^ 
facisfy,  and  difeharge,  to  wit,  at,  &c. :  And  the  find  plaintiff  in 
fact  further  (kith,  that  by  reafon  and  in  con(equence  of  his  defend- 
ing the  faid  adiqn  or  fuit  and  in  and  about  the  fame,  he  the  feid 
William  was  alfo  charged  with,  and  necef{arily  forced  and  obliged 
to,  and  cid  in  la£t  pay,  lay  out,  and  expend  divers  other  fums  of 
money,  amounting  in  the  wh<4e  to  a  hrge  fum  of  money,  to  wit^ 
the  fum  of  one  hundred  and  eighty  one  pounds  over  and  above  th^ 
faid  money  fo  recovered  againlt  him  as  ;ifore(aid,  to  wit,  a^,  tic  \ 
and  that  the  proportion  or  (bare  of  the  faid  defendant  of  the  faid 
money  (b  charged  upon  and  paid  by  him  the  faid  plaintiff  as  afore-*  < 
(aid,  in  refpeti  of  his  (hare  on  the  faid  marih  called  (^angton 
Marlh,  at  the  time  of  the  making  of  the  afbrelaid  agreement, 
amounted  to  a  large  fum  of  money,  to  wit,  the  fum  of  nine 
pounds ;  whereof  the  faid  defendant  afterwards,  and  beftne  tbf 
exhibiting  of  the  bill  of  the  (aid  plaintiff,  to  wit,  oi),  &c.  had  no« 
tice ;  and  thereby,  and  by  reafon  of  the  feveral  premiies  aforefiitd| 
and  his  afere(aid  agreement  and  promife,  he  the  (aid  defendant 
became  liable  to  pay,  and  ought  to  have  paid^  to  the  faid  William 
nd  06001.  the  (aid  fum  of  nwe  pounds,  to  wit|  at,  ice.  And  whereas,  be^ 
fore  the  making  of  the  agreement  hereafter  next  mentioned,  the 
faid  plaintiff  was  employed  to  cut,  and  in  confequence  thbreof, 
ftfid  under  an  idea  of  a  right  fo  to  do,  aided  and  af&fted  in  the  cut«* 
ting,  of  a  certain  boundary  ditch  adjoining  on  the  fouth  to  the  faid 
marib,  and  on  the  north,  &c.  for  the  benefit  and  protection  of  the 
iaid  mar(h  called  Langton  Mar(h  \  and  in  confequence  of  diggiiyg 
liic  Cud  ditpba  u4  wbit  vw  done  ot>  that  occaiion^  ^  certain  odier 
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flfikm  or  fiiit  at  law  was  commencdl  and  brought  by  the  6ad 

IE.  M.  aod  E.M.  againft  the  &id  WjUiam  in  the  court  of  our 
.  6id  loid  the  king  before  the  king  himfelf  here;  and  the  fatd  Da- 
vid and  the  feveral  other  perfons  hereafter  named,  being  then  and 
tbcre  refpedivdy  owners  and  proprietors  of  certain  cattle  gatea* 
&c.  in  and  upon  the  (aid  mar(h  called,  &c.  were«  as  fuch 
owBcrs  and  proprietors,  intereftcd  in  the  determination  of  the  (aid 
laft-mentioned  aftion  or  fuit  in  favour  of  the  (aid  plaintifF,  and 
were  defirous  that  the  fame  (hould  be  defended:  and  thereupon 
afterwards,  and  whilft  the  (aid  laft-mentioned  aAion  or  fuit  was 
dqiending,  to  wit,  on^  &c.  it  was  agreed  by  and  between  the 
Cud  plaintiff  and  defendant,  &c.  &c.  &c.  (Go  on  with  this  Count 
fiune  as  the  firft,  omitting  what  is  in  Italic,  and  inferting  in  lieu 
diereof  what  is  in  the  margin.)  And  whereas  the  faid  plaintiff,  |a 
Mott  the  making  of  the  promife  and  undertaking  hereafter 
next  mentioned,  was  employed  and  concerned  in  the  digeing  of  a 
eertaia  other  boundary  ditch  for  the  prote^on  and  bencSt  of  the 
(aid  marih  hereinbefiore  mentioned,  called  Langton  Mar(h,  in 
which  the  fiud  David  was  then  and  there  intere(ted,  and  in  the  dam- 
jning  up  and  diverting  the  water  of  a  certain  other  drain  or  water- 
courfe  at,  &c.  during  the  digging  of  (aid  laft-mentioned  ditch, 
and  toenable  the  digging  of  the  fame  i  and  in  confequence  there* 
of,  a  certain  other  aaton  or  fuit  at  law  had  been  and  was  com« 
menccd  by  the  faid  £•  M.  and  E.  M.  againft  him  die  faid  WiU 
liam  in  the  court  of  our  lord  the  king  here,  and  the  (aid  David 
was,  as  fucb  owner  and  proprietor  on  the  (aid  mar(h  called,  ice*  as 
afbrdaidy  interefted  in  the  faid  Ia((-mentioned  adlion  or  fuit  being 
determined  in  the  fiivour  of  the  faid  William,  and  was  defirous  of 
the  (ame  being  defended,  but  the  faid  William  was  unwilling  fo 
to  do  without  being  indemni(ied  as  to  the  cofts  and  confequences 
•f  fiich  defence ;  and  divers  of  the  owners  and  proprietors  of  cat- 
tle gates  on  the  (aid  marih  were  willing  to  come  into  fuch  con* 
tribution  or  fubfcription :  and  thereupon  afterwards,  and  whilft 
^  (aid  laft-mentioned  adlion  or  fuit  was  depending,  and  whilft 
die  Aid  William  was  fo  interefted  in  the  event  thereof  as^aforefaid, 
to  wit,  on,  &c.  in  confideration  of  the  feveral  premifes  aforefaid, 
and  dfo  in  confideration  that  fatd  William,  at  the  fpccial  inftance 
and  reoueft  of  the  faid  David,  would  go  on  With  the  defence  of, 
and  defend,  the  (kid  laft-mentioned  afiion  or  fuit,  he  the  faid  Da« 
vid  undertook)  and  then  and  there  faithfully  promifed  the  iaid 
William,  to  pay  unto  him  all  fuch  fums  of  money  as  (hould  be 
charged  upon  bim  the  faid  William  by  or  in  conlequence  of  his 
(bddJRiding  the  faid  bft-mentioned  adlon  or  fuit,  in  proportion 
to  his  (hare  and  intereft  on  the  faid  madh  called,  &c. :  And  the  faid 
WiUam  in  find  further  (aith,  &c.  &c.  (as  before.  Add  the  com- 
anoa  Counts  ;  an  account  ftated  ;  and  conclude.)  Yet  the  (aid 
David,  not,  &c.  but,  &c.  the  (aid  William  in  this  behalf,  hath  not 
paid  the  faid  feveral  fums  of,  &c.  in  the  three  firft  Counts  men- 
tiooed,  nor  the  (everal  fums  in  the  three  laft  Counts  mentioned,  or 
any  or  either  of  them,  or  an^  part  tji^rcof,  aUhough  To  to  do,  &c. 
&C.  V.  Lawes. 

LONDON, 


g; 


f4  ASSUMPSIT  SPEClAL—^EGLIOfeNCE. 

(-)  Declaration  LONDON,^  John  Read  complains  of  John  Moore,  d 
•i^ainftiheprin- jQfepjj  Skiniier,  &c.  bciiig,  &C-:  k»  that  whereas  they  the  iaid 
urfc  of^^LoDdoTL  defendants,  before  and  at  the  feverai  and  refpe^live  timet^  of  the 
ior  not  fending  <^<>o^^n^t^^<^g  of  the  feveral  grievances  hereafter  mentioned,  ^erechc 
the  deputy  coal,  principal  fea»coaI -meters  for  and  within  the  port  of  London,  duly 
meters  on  board  appointed  to  fUperintcnd  the  unloading  suk^  admeafuremeht  of  coal^ 
«upswliidwcieg.Qg^  jjjj^g  to  time  brought  and  imported  into  the  faid  port  of 
port  of  L?with  London,  and  for  that  purpofe  to,  from  thne  to  time,  appoint  a 
coals,  by  which  Sufficient  number  of  deputy  or  under  meters,  to  be  frote  time  to-' 
thty  were  de-  time,  as  occafion  {boukl  require,  fent  on  ttoard  the  feveral  (hips  or 
uinedibralons  vefTels  from  time  to  time  bringing  and  importine  fuch  coais 
^^  into  the  (aid  port,  to  fuperintend  the  unloading  of  fuch  (hips  or 

velTels,  and  to  duly  meafure  the  coals  fo  thereby  imported  ancf 
brought  into  the  iaid  port  of  London,,  and  certain  of  fuch  deputy 
or  under  meters  had  been  and  were,  before  *the  committing  of  the 
feveral  grievances  hereafter  mentioned,  in  due  manner  conftttuted 
and  appointed  for  fuch  purpofcs  as  aforefaid,  to  wit,  at,  &c.  :  And 
whereas  the  faid  John  Read,  before  and  at  the  .feveral  and  refpe£iive 
times  of  the  committing  of  the  (evcral  grievances  hereafter  meiii* 
tioned,  was  a  coaUfa£kor,  and  as  fuch  fadtor,  he  the'  (aid  J.  R.  be* 
fore  the  co.T.miicing  of  the  grievance  hereafter  next  mentioned^ 
to  wit,  on,  &c.  imported  into  the  faid  port  of  London  certain  car-^ 
roes  or  quantity  of  coals  of  him  the  faid  J.  R.  in  and  lily  certain 
lips  or  veflcls,  that  is  to  fay,  a  certain  cargo  or  quantity  of  ooals 
in  and  by  a  certain  (hip  or   vefl'el  called  the  Ocean,   whereof 
one  William  G  ray  was  mafler,  a  certain  other  carigo  or  quaii-' 
tity  of  (^Is  in  and  by  a  certain  other  (hip  or  veflel  called  the 
Effect,  whereof  one  William  Taylor  was  mafter,  and  a  certaiA 
other  cargo  or  quantitv  of  coals  in  and  by  a  certain  Gtb&r  (hip 
or    vedcl  called    the  reggy,   whereof  one  George  Venus  wa» 
mader ;  and  having  fo  imported  fuch  feveral  cargoes  or  qtsdn- 
titles  of  coals  as  aforefaid,   and  alfo  having   duly  anfwered  and 
paid  the  duties  due  and  payable  to  his  majefty  on  fuch  imjx>r- 
tation  thetecf  as  aforefaid,  and  being  about  to  unload  and  deu^mi 
the  faici  feveral  (liips  or  vcfTels  of  their  faid  refpe^kive' cargoes,  he 
the  faid  J.  R.  aUer  fuch  importation  of  the  faid  coals  as  aforefaid^ 
and  after  the  duties  thereon  had  been  fo  anfwered  and  paid  as  afore* 
faid,  and  vvhilU  the  faid  Several  (hips  or  vcfiels  were  refpeil^ivdy 
lying  and  being  in  the  faid  port  of  London  in  the  river  Thames 
there,  with  their  faid  feveral  cargoes  of  coals  in  and  on  board  the 
fame  as  aforefaid,  to  wit,  on,  &c.  gave  notice  to  the  iaid  defends 
ants  of  the  arrival  of  the  faid  feveral  (hips  or  veflels  io  the  hid 
port  cf  London,  and  of  the  importation  of  the  faid  feveral  cargoes 
of  coals  as  aforefaid,  and  of  the  duties  then  having  been  anfwered 
and  paid  as  aforefaid,  and  then  and  there  required  them  the  faid 
defendants,  as  fuch  principal  (ea-coal-meters  for  and  within  the  faid 
port  of  L.  as  aforefaid,  to  forthwith  fend  on  board  fuch  feveral 
lh^>s  cr  veilels  as  aforefaid  fuch  deputy  or  under  coal  meters  as 

«  This  dedaration  is  in  TO¥t.     See  Icdeik 
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tSxcCMy  iii  order  to  fu^rinteod  the  onloading  of  the  feveral  car^ 
£oes  of  coads  of  him  the  faid  ]dtm  Read  from  and  out  of  the  ikid 
feyeral  Ibips  or  Vefleb,  and,  as  fuch  deputy  or  under  meters,  to 
duly  meafure  the  fame;  and  although  it  was  then  and  there  the 
duty  of  the  faid  defendants,  as  fuch  principal  fca-coal- meters  as  afore-- 
£u<^  to  accordingly  fend  fuch  deputy  or  under  coaUmeters  on 
board  the  faid  feveral  flflps  or  veffels  tor  the  purpofe  as  aforefaid  i 
andaldiough  they  the  faid  defendants  could  and  might  have  fo  done^ 
to  wit,  at,  ice, :  x  et  the  faid  defendants,  not  regarding  tlieir  duty  as 
(udi  principal  fea- coal- meters  for  and  within  the  faid  port  of  Lock- 
don  as  aforefaid,  but  negleding  the  fame,  and  contriving  and  in- 
tending to  injure  the  faid  J.  R.  in  this  behalf,  and  to  retard  and 
hinder  the  unloading  and  delivery  of  his  (aid  fereral  cacaoes  or 
quantities  of  coals  fo  being  in  and  on  board  fuch  feveral  (hips  or 
veflels  as  aforefaid^  did  not  forthwith  fend  fuch  deputy  or  un« 
der  coaI-«aeters  as  afortfaid  on  board  the  (aid  feveral  (hips  or  vef* 
(els,  oc  any  or  either  of  them,  but  negle(3ed  and  omitted  fo 
to  do  for  a  Ions  (pace  of  time  from  the  time  of  their  being  fo 
lequired  to  be  fent  on  board  fuch  fliips  or  veffels  as  afbre(aid,  to  wit^ 
u^  the  twenty-eighth  day  of  the  faid  month  of  December,  in 
Ae  year  aforefaid,  with  refpcd  to  the  faid  (hips  or  vefiels  called'  the 
i£tc&  and  the  Peggy,  to  wit,  at,  &c«  whereby  he  the  (aid  J*  R. 
was,  for  and  during  thefe  refpedive  times  and  periods,  hindered  and 
prevented  from  umoading  the  find  feveral  cargoes  of  coals  of  him 
the  (aid  J.  R.  from  and  out  of  the  faid  (everal  (nips  or  vefTels,  and  in 
confequence  thereof  the  faid  feveral  (hips  or  vcfTels  were,  during 
thofe  times  and  periods,  unavoidably  kept  and  detained  in  the  iaio 
river  Thames  upon  demorage,  and  he  the  faid  John  Read  was 
thereby  forced  and  obliged  to  pay,  and  did  pay,  divers  fums  of  nio* 
ney,  amounting  in  the  whole  to  a  large  fum  of  money,  to  wit,  the 
fumof  pounds  of  lawful  money  of  Great  Britain,  for  and 

on  account  of  fuch  demorage,  and  was,  during  fuch  detention 
of  die  faid  (bips  or  vefleis,  interrupted  and  impeded  in  the  ex* 
erak  and  carrying  on  his  (did  trade  and  bufinefs  of  a  coal- 
£i&or,  to  wit,  at,  &c.  &c.  (There  were  feveral  other  Counts 
fimilar  to  the  firft,  only  other  fhips,  &c.  Damages  one  thoufand 
pounds.)  '  V.  Lawes. 

LONDON,  to  wit.  John  Barber,  late  of,  &c.  [the  parifh  ^^^^^^^^^^  V 
where  the  premifes  bargained  for  were  fituated]  was  attached  fo^**not*fuifiUbK 
toanfwer  Alexander  Purfe  in  a  plea  of  trefpafs  on  the  cafe,  ice. ;  and  an  agrcemcm,, 
thereupon  the  faid  Alexander,  by  A  B.  bis  attorney,  complains :  whereby  he  wa» 
for  that  whereas,  before  and  at  the  time  of  the  making  of  the  agree«^  '^  S'^^  ^^^  ^^^ 
meat  hereafter  next  mentioned,  the  faid  John  was  pofTefTed  of  a  ^'^pawniwoker 

^^.  ^  iTiir         -iL  '  >  n        op  to  the  pUin- 

certam  melTuage  or  dweilmg-houte,  wi:h  the  appurtenances,  fitu-  tiff,  on  die  de- 
ate  in  the  parim  and  county  aforefaid,  for  the  reiidue  of  a  certain  fendaiit*«payii^ 
term  of  years  then  to  come  and  unexpired,  and  thentofore  thercoPf*^    ^    ^^^^ 
granted  under  and  by  virtue  of  a  certain  indenture  of  leafe  thereof:  *"  *'*^" 
And  whereas  alfo  the  faid  John,  before  and  at  the  time  of  t^ie  mak« 
ifig  of  th«  agreement  hereafter  next  mentioned,  excrcifed  and  car- 
ried 


i6  ASSUMPSIT  SPEClAL.-.GIVmG  t*  A  TftADfe. 


ried  on  the  trade  and  bufineis  6f  a  pawnbroker  in  the 
mefluage  or  dwelling^houfe^  and  was  then  and  there  poflefled  of  M 
certain  large  ftock  in  trade,  and  of  divers  fixtures  and  implements 
of  trade  there  then  being  in  the  faid  meflus^e  or  dwelltng-boufe^ 
and  of  and  belonging  to  the  fame^  and  to  the  aforefaid  trade  there-^ 
of;  and  the  faid  John  being  (o  poffefled  as  aforeiatd,  and  ib  exer- 
eifing  and  carrying  on  fuch  trade  and  bufiSeis  as  afofe&id,  it  was 
heretofore,  to  wit^  on,&c«  at,  &c.  agreed,  by  and  between^the  bid 
Alexander  and  the  faid  John,  that  the  iaid  John  (hould  affi^nover 
and  give  up  to  the  faid  A.  P.  the  (aid  leafe  of  the  faid  mefluage  o^ 
dwelling- houfe,  for  the  refidue  of  the  faid  term  of  years  then  tor 
come  therein  and  unexpired ;  and  that  the  faid  John  (hould  relin- 
quish and  yield  up  his  aforefaid  trade  and  bufinels  of  a  pawnbroker 
fobyhim  exercifedandcanied  on  in  the  iaid  houfe  as  aforefaid,  untcl 
and  in  favour  of  him  the  faid  Alexander ;  and  that  for  the  faid  leafe 
and  the  aforefaid  fixtures  and  implements  of  trade  die  faid  Alex*' 
ander  {hould  give  and  pay  to  the  £ud  John  the  fumr  of  two  hun* 
dred  pounds  of  bwful,  &c;  and  that  the  faid  ftock  in  trade,  which 
was  then  and  there  computed  to  be  of  the  value  of  four  tfaoufatid 
five  hundred  pounds,  ibould  be  appraifed  and  Valued  to  the  (aid 
Alexander;  and  over  and  befides  fuch  valuation  thereof,  the  faid' 
Alexander  (hould  pay  and  eive  to  the  (aid  John  for  the  fame  at  and" 
after  the  rate  of  five  poun£  per  cent,  on  fuch  valuation  thereof  a 
and  that,  for  the  payment  of  the  faid  valuation,  the  hid  Akxan* 
der  (hould  procure  one  A.  B.  to  give  to  the  faid  John  his  the  faid 
A.  B/s  bonds,  to  the  extent  of  four  thoufand  pounds,  of 
iuch  valuation,  for  one  thouiknd  pounds  each,  payable  at  two^ 
four,  fix,  and  eight  years,  and  his  promifTory  note  at  a  yearV 
for  fo  much  money  as  the  faid  ftock  in  trade  (hould  be  valued  at 
as  aforefaid  above  the  fum  of  four  thoufand  pounds ;  which  (aid 
agreement  being  fo  made  as  aforefaid,  he  the  faid  Alexander  after- 
wards, to  wit,  on,  &c.  at,  ^c.  paid,  and  caufed  to  be  paid,  to  the 
faid  John,  who  then  and  there  accepted  and  received  from  the  faid 
Alexander  a  large  fum  of  money,  to  wit,  the  fum  of  one  hundred 
pounds,  in  part  payment  of  the  money  to  be  paid  under  the 
laid  agreement,  as  and  by  way  of  earneft  to  bind  the  (ame^ 
and  the  bargain  thereby  made :  and  thereupon  afterwards,  to  wit^ 
on,  &c.  in  confideration  of  the  feveral  premifes  aforefaid,  and  alfo 
in  confideration  that  the  faid  Alexander  had  undertaken^  and  then 
and  there  &ithfuliy  promifed  the  faid  John,  to  perform  and  fulfil  the 
(aid  agreement  in  all  things  therein  contained,  on  his  part  and'be-^ 
half  to  be  performed  and  fulfilled,  he  the  faid  John  then  and 
there  undertook,  and  faithfully  promifed  the  faid  Alexander,  to 
perform  and  fulfil  the  faid  agreement,  in  all  things  therein  contained 
on  his  part  and  behalf  to  be  performed  and  fulfilled :  And  the  faid 
Alexander  in  fa£l  fays,  that  although  always  after  the  making  of 
the  faid  agreement  he  was  ready  and  willing,  and  afterwards,  to 
wit,  on,  &c.  at,  &c.  offered  to  value  and  procure  the  aforefaid  ftock 
in  trade  robe  valued  and  appraifed  by  proper  and  fit  persons  for 
thiC  purpo(e,  and  was  thsn  and  there  ready  aiid  wiUiQg,  and  offered 

to 
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to  accept,  take,  nnd  pay  for  the  fame,  h)gether  with 
of  the  aforefaid  leale  of  the  iaid  premifes  for  the  faid  term 
of  years  then  to  come  therein  and  unexpired  ;  and  the  faid  fixtures 
and  implcn^ents  of  trade  fo  being  in  the  faid  premifeS  as  aforefaid^ 
Upon,  the  terms,  and  according  to  the  tenor  and  efFed  of  the  faid 
affTccment ;'  and  al(b  to  do  and  perform^  and  caufe  to  be  perform- 
ed, all  things  in  the  faid  agreement  contained,  on  his  part  and  be- 
half to  be  performed  and  fulfilled,  according  to  the  tenor  and  cffeSt 
of  the  laid  agreement;  and  although  the  f:id  John  was  then  and 
there  requcfted  by  the  faid  Alexander  to  execute  and  fulfil  the  faid 
agreement  with  him  the  faid  Alexander :  Yet  the  faid  John,  not 
regarding  their  ftid  agreement,  nor  his  aforefaid  promife  and  un- 
dertaking, but  contriving  and  fraudulently  intending  to  defraud 
and  injure  the  faid  Alexander,  did  not  nor  would  then  and  there^ 
nor  at  any  other  time  whatfocver,  aflign  over  or  give  up  to  the 
fiiid  Alexander  the  faid  leafe  of  the  faid  mefluage  for  tlie  faid  term. 
of  years  then  to  come  therein  and  unexph^ed,  nor  for  any  term  of 
years  whatfocver,  nor  would  then  and  there,  nor  at  any  other  time 
whailbever,  give  and  yield  up  his  aforefaid  trade  and  bufmefs  of 
1  pawnbroker  therein  to  aid  in  favour  of  him  the  faid  John,  nor 
Wild  then  and  there,  or  at  any  other  time  whatfocver,  fufFcr  or 
permit  the  faid  ftock  in  trade  of  him  the  faid  John  to  be  valued 
<»r  appraifed,  or  delivered  to  him  the  faid  Alexander,  nor  in  any 
wife  keep,  perform,  and  fulfil  His  faid  agreement  with  him  the 
faid  Alexander ;  but  he  fo  to  do  then  and  there  always  hitherto  hath 
wholly  and  abfolutely  refufed,  and  ftill  refufeSj  fo  to  do,  contrary  to 
the  tenor  and  efteft  of  the  faid  agreement,  and  the  promt  ff  and 
ttodertaking  of  the  (aid  John  in  that  behalf,  and  in  breach  and  vio- 
lation thereof,  to  wit,  at,  &c.  ;  whereby,  and  by  reiifon  of  which 
fcveral  premifes,  the  faid  Alexander  hath  loft  ana  been  depaved  of 
all  benefit  and  advantage  which  would  otherwife  have  arif^n  and 
accrued  to  him  from  a  completion  and  performance  of  the  (aid 
agreement  on  the  part  of  him  the  faid  John,  and  hath  alfo  loft  and  ' 

been  deprived  of  a  certain  beneficial  fituation  and  employment 
which  he  the  faid  Alexander,  at  the  time  of  the  making  of  the 
faid  agreement,  had  and  held  as  agent  and  affiftant  to  one  C.  D. 
in  his. trade  and  bufinefs  of  a  pawiityoker,  but  which  faid  fitur 
ation  and  employ  he  the  faid  Alexander,  under  the  idea  of  the  faid 
John  performing  the  faid  agreement,  was  induced  to  quit  and  re- 
fign,  in  order  to  enable  him  the  faid  Alexander  to  perform  the  fiid 
agreement  on  his  part,  and  to  take  the  faid  premifes  and  bufinels 
therein  mentioned  is  agreed  for,  to  v/it,  at,  &c.  V.  Law£$. 


MANOR  and  FOREST  of  MACCLESFIELD,  in  thtf  Declaration   in 
COUNTY  of  CHESTER,  to  wit.    F.  B.  complains  of  J.  W.  Jli^r^'he"'* 

grandfather  of  an 
wp^^aOf^Wch  he  pW  nppremice  to  the  plaintiff  ai  a  nnillirer,  and  ftipulated  to  bind  her  byindcmurt 
far  three  year*,  and  to  give  a  fee  in  coofideration  of  plaintiffs  ma  fttaining  her,  and  teacJung  her  her 
Mitciit.  Brcacbj  that  the  defendant  took  the  apprentics  away  at  the  end  of  one  year,  and  lefufed 
to  bind  hcr^y  indenture,  or  to  pay  the  fee,  by  which  ihe  plaint.ff  ]o:t  t^e  orphan*!  lervi<;«s  and  ailb 
tht  chance  of  anotlkcr  apprentice  with  a  fcr. 

Vot-lU.  C  la 
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sti  a  plea  of  trefpafs  on  the  cafe^  to  the  damage  of  the  faid  F.  of* 
thirty  pounds  v  and  thereupon  the  faid  F.  hy  A.  B.  her  attorney^ 
complains  :  for  that  whereas  the  faid  F.  before  and  at  the  time  of 
the  making  of  the  two  feveral  aereements  hereafter  mentioned^ 
waSy  and  from  thence  continually  nitherto  hath  been^  and  ftiU  is, 
a  milliner,  and  the  bufinefs  of  a  milliner  during  all  the  time  afore* 
faid,  ufed,  exeicifid,  and  carried  on,  to  wit,  at,  &c.  and  within;  the 
jurildidlion  of  this  court ;  and  the  faid  F.  fo  uiing  and  exerciiing 
fuch  bufinefs  as  aforefaid,  heretofore,  to  wit,  on,  &c.  at,  &c«  it 
W4S  agreed  by  and  between  the  faid  F.  and  the  (aid  J.  to 
the  entGt  following:  that  one  A.  B.  an  infant,  the  orphan 
grand-daughter  of  the  hid  J.  (hould  become  an  appren- 
tice duly  bound  by  ir.denture  to  the  faid  F.  to  ferve  her 
for  the  term  of  three  years  then  next  following  the  faid  agreement* 
as  well  in  the  faid  bufinefs  as  alfo  as  a  menial  fervant  in  the  houfe 
of  the  faid  F. ;  and  that  he  the  faid  J.  (hould  and  would  well  and 
truly  pay  to  ihe  faid  F.  n'lt  fum  of  tivc  pounds  of  lawful  money 
of  Great  Britain,  as  an  apprentice- fee  with  his  faid  grand-daugh- 
ter; and  that  (he  the  faid  F.  (hould  and  would  find  and  provide  meat, 
drink,  wa(bing,  and  lodging  for  the  faid  A.  B.  during  the  faid 
term ;  and  the  (aid  agreement  being  fo  made  as  aforefaid,  heretofore. 

In  the  inapor  ^^  ^*^'  ^"»  ^^'  ^'  ^^'  ^^  within  the  jurifdiSion  of  this  court, 
Df  Maccles-  ^^  ^^^  ^^  ^  •  ^^  ^^^  fpecial  inftance  and  requeft  of  the  (aid  J. 
A;.id.  undercook,  and  then  and  there  faithfully  promifed  the  (aid  J.  to 

perform  and  fulfil  the  faid  agreement  in  all  things  therein  contain- 
ed on  hei*  part  and  behalf  to  be  performed  and  fulfilled;  and  in  con- 
fideration  thereof  he  the  faid  J.  undertook,and  then  and  there  faithfully 
prom  ifed  the  faid  F.  to  perform  and  fulfil  the  (aid  ;igreement  in  all  things 
therein  contained  on  his  part  and  behalf  to  be  performed  and  ful- 
filled: And  the  faid  ¥.  in  fa£l  fays,  thaf  although  (be,  afterwards, 
in  uurfuance  of  the  faid  agreement,  to  wit,  on,  &c«  at.  Sec.  took 
and  received  the  faid  A.  B.  into  her  fervice,  on  the  terms  and  con- 
ditions aforefaid,  and  fo  there  kept  and  continued  her  there  for 
a  long  fpace  of  time,  to  wit,  for  one  ye«ir^  the  faid  term  ;  and 
although  (he  the  faid  F.  during  all  the  tin)e  of  the  faid  A.  B.'s  con- 
tinuance with  her  the  (aid  F.  there  found  and  provided  for  the  faid 
A.  B.  meat,  &c.  according  to  the  faid  agreement ;  and  although 
the  faid  F.  was  there  ready%nd  willing  to  accept ^<id  take  the  faid 
A.  B.  as  her  apprentice  duly  bound  by  indenture  for  the  faid  term 
of  years,  according  to  die  faid  agreement,  and  then  and  there,  to 
wit,  on,  &c.  at,  ^c.  and  often  afterwards,  tendered  and  offered  fo 
to  do,  and  then  and  there  required  the  faid  J.  to  pay  to 
the  faid  F.  the  faid  fum  of  five  pounds,  the  faid  apprentice-fee  with 
the  faid  A.  B. :  Yet  the  faid  J,  not  regarding,  Sec,  but  contriving, 
&c.  the  faid  F.  in  this  behalf  did  not  nor  would,  when  he  was  io 
required,  bind  the  faid  A.  B.  nor  did  nor  would  permit  or  fuffer 
her  to  become  and  be  bound  apprentice  to  the  faid  F.  upon  the 
terms  of  the  faid  agreement,  but  then  and  theie  wholly  refufed  fo  to 
do,  or  to  pay  the  faid  fum  of  five  pounds  as  an  apprentice-fee  with 
the  faid  A.  B.  and  afterwards,  and  within  the  term«  to  wit,  at  the 

expi-' 
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expiration  of  one  year  from  the  commencement  therfof»  without 
die  leave  or  licence,  and  againft  the  will  of  the  faid  F.  there  took 
away  the  (aid  A.  B.  and  caufed  her  to  leave  the  fervice  of  the  .faid 
f".  contrary  to  the  form  and  effeft  of  the  faid  agreement,  of  the  faid- 
promife  and  undertaking  of  the  faid  J.  in  that  behalf  made  as  afore<^ 
&id,  and  in  breach  and  violation  thereof,  to  witi  at,  &c. ;  whereby 
the  faid  F.  not  only  there  loft  and  was  deprived  of  the  fer vices  and 
affifbnce  of  the  faid  A.  B.  in  the  capacities  aforefaid,  for  the  re- 
fidue  of  the  (aid  terpi,  but  alfo  was  then  and  there  hindered  and 
prevented  from  accepting  and  taking  into  her  faid  employ  and 
fervice  another  apprentice  to  her  faid  buiinefs,  to  wit,  one  C  D. 
with  a  certain  large  fee  as  an  apprentice-fee  with  the  faid  C.  D. 
whom  ilie  the  faid  F.  declined  accepting  as  an  apprentice  to  her 
HI  her  ^id  bufinefs,  in  confidence  of  the  faid  promife  and  under- 
tftking  of  the  faid  J.  that  the  faid  A.  B.  ihould  remain  and  conti* 
Hue  the  apprentice  of  the  faid  F.  for  the  term,  and  in  manner  and 
form  cxpreiTed  in  the  (aid  agreement,  to  wit,  at,  &c.  Jnd  whereat 
the  faid  F.  (b  u(jng  and  exercifing  fuch  bufinefs  as  aforefaidi 
heretofiMre,  to  wit^  on,  &c.  at,  &c.  it  was  agreed  by  and  between 
the  (aid  F.  and  the  faid  J.  to  the  tStdt  following,  that  is  to'fay,  that 
one  A.  B*  an  infant,  the  orphan  grand-daughter  of  the  udd  J. 
ihould  ferve  the  (aid  F.  for  the  term  of  three  years  next  following 
Ae.  making  of  the  faid  agreement,  as  well  in  the  (aid  bufinefs  as 
aUb  as  a  menial  (ervant  in  the  houfe  of  the  (aid  A.  fi.  \  and 
diat  he  the  (aid  J.  ihould  and  would  pay  to  the  (aid  F.  the  fum 
of  five  pounds  of^  &c.  as  an  apprentice- fee  with  the  faid  A.  B.  and 
chat  ihe  the  (aid  F.  (hould  and  would  find  and  provide  meat,  &c. 
for  the  faid  A.  B.  during  the  (aid  term}  and  the  faid  laft-men* 
tioned  agreement  being  fo  made  as  afbrefaid,  herelofbre,  to  wit^ 
00,  &C.  at,  &c.  the  (aid  F.  ar  the  (pedal  inftance  and  requeft  of 
the  (aid  J.  undertook,  and  then  and  there  fiiithfully  promifed  the 
£ud  F.  to  perform,  &c.  (mutual  promifes  as  in  firft  Count)  :  And 
the  (aid  F.  in  hSt  fays,  that  although  (he  afterwards,  in  purfuance 
of  the  faid  laft-mentioned  agreement,  to  wit,  on,  Sec.  ar,  &c.  took 
and  received  thefsud  A.  B.  into  her  fervice  on  the  terms  and  condi«- 
tioDS  aforelaid,  and  there  fo  kept  and  continued  her  for  a  Ion?  fpace 
of  time^  to  wit,  for  one  year  of  the  faid  term;  and  although  Ihe  the 
(aid  F.  during  ali.that  time,  found  and  provided  for  the  laid  A.  B^ 
meaty  &c.  according  to  the  (aid  agreement ;  and  although  the  faid 
F.  was  diere  ready  and  willing  to  keep  and  continue  the  fiid 
A.  B.  in  her  faid  fervice  for  die  faid  term  of  three  years,  ac* 
cording  to  the  faid  agreement,  and  then  and  there,  to  wit,  on,  6(c. 
at,  &c.  and  often  afterwards,  defired  and  offered  fo  to  do,  and  re- 
quefled  the  faid  J.  to  pay  to  her  the  faid  F.  the  faid  five  pounds  a$ 
an  apprentice-fee  with  the  faid  A.  B.  under  the  (aid  lad-mentioned 
agreement :  Yet  the  faid  John,  not  regarding,  &c.  but  contriv- 
ing, &c.  the  faid  F.  in  this  behalf,  did  not,  nor  would  he  per- 
mit and  fufFer  the  faid  A.  B.  to  ferve  the  faid  A.  B.  for  the  re- 
fidue  of  the  (aid  term  of  three  years  \  but  on  the  contrary  thero^f 
afterwards,  and  within  the  faid  term>  to  wit,  at  the  expiration  of 

C  2  one 
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did  afterwards,  to  wit,  on  the-dajr  and  year  laft  aforefiud,  atLoo* 
don  aforefaidy  in  the  parifli  and  ward  aforefaid,  give  fuch  iafor- 
iDationrefpe^ing  the  (aid  N.  K.  to  the  faid  defendants,,  that  bf 
means  of  fach  information  the  faid  N.  K.  was  afterwards,  to  wi^ 
m  the  day  and  year  laft  aforefaid,  at  London  aforefaid,  in  the 
pariOi  and  ward  aforefaid,  apprehended,  as  they  the  faid  defendants 
then  and  there  well  knew  and  had  notice  ;  whereby  the  fjsiid  de- 
fendants then  and  there  became  liable  to  pay  to  the  faid  plaintiff 
the  faid  fum  of  fifty-two  pounds  ten  (hillings,  according  to  the 
tenor  and  eiFe&  of  the  faid  laft  mentioned  promife  and  undertake 
ing  fo  by  them  made  as  aforeiaid* 


N.  B.  This  caufe  was  tried  before  Lord  Lord  Kenyto  held,  thtt  the  plaititU 

Kenyon  at  Guildhall,  London,  when  it  notwithftanding,  entided  to  recercr  ;  kk 

appenrd  in  evidence,  and  wat  relied  on  both  we#c  enttt]ed*»die  lenor  of  tJtm 

by  way  of  defence,  that  the  puty  who  adveitifemeiit  and  the  poliqr  of  thr  law 

bad  adually  apprehended  the  Iclon  had  required  it.— £»  rtist,  Mr.  Heodtrfiio. 
applied  for  and  received  the  reward  j  but  .   W.  li, 

Declaration  a-  f  OR  that  whereas  the  faid  Arthur  Charlotte,  \ti  hit  lifetime?, 
sainil  an  cxe-  to  wit,  on  the  feventeenth  day  of  September  in  the  year,  &c.  1779, 
cutor,  for  a  re.  at  Dudley,  in  the  county  aforefaid,  charged  and  alledged  that  one 
to?difi^!jS!^*a  ^""  Simmonds,  then  late  a  fervant  to  the  (aid  A.  had  then  lately 
fervant  of  his  defrauded  him  the  faid  A.  a|id  other  people,  of  money,  wearing  ap- 
tetUtor,  who  parel,  and  table  linen,  and  other  things  of  value,  to  a  great 
had  robbed  her  amount ;  and  thereupon  the  faid  A.  afterwards,  to  wit,  on  the 
'°*^*'"  fame  day  and  year  aforefaid,  at  Dudley  aforefaid,  in  the  county 

aforefaid,  undertook,  and  then  and  there  faithfully  promifed,  that 
if  any  perfon  would  difcover  the  iaid  Ann  S.  fo  that  (he  might  be 
brought  to  juftice,  fuch  perfon  (hould  receive  twenty  pounds  of 
bim  the  faid  A*  C. ;  And  the  faid  John  in  fa6t  faith,  that  he,  con« 
iiding  in  the  faid  promife  and  undertaking  of  the  faid  Arthur,  after- 
wards, to  wit,  on  the  twenty- third  day  of  February  in  the  year  of 
Our  Lord  1779,  at  pudlev  aforefaid,  did  difcover  the  (aid  Ana 
S.  to  the  faid  Arthur ;  and  the  faid  Ann  afterwards,  to  wit,  on 
the  day  and  year  la(l  aforefaid,  was  committed  to  the  codody  of 
the  keeper  of  the  gaol  at  Worcefter,  to  anfwer  for  the  fiid  oiFence; 
whereof  the  faid  A.  in  his  lifetime,  afterwards,  to  wit,  on  the 
day  and  year  laft  aforefaid,  at  Dudley  aforefaid,  in  the  county 
aforefaid,  had  notice^  and  by  reafon  of  the  premifes  the  (aid 
Arthur  became  liable  to  pay  the  faid  fum  of  twenty  pounds  to  the 
laid  John,  when  he  the  faid  Arthur  (hould  be  thereunto  afterwards 
id  Count,  nwre  requefted.  And  whereas  alfo  afterwards,  to  wit,  on  the  twenty- 
|cneraL  ^j^j^.^  j^^  ^f  February  in  the  year  of  Our  Lord  1779,  at  Dudley 

aforefaid,  in  the  county  aforefaid,  in  confideration  that  the  fata 
John,  at  the  (pecial  inftance  and  requeft  of  the  faid  Arthur,  in  bis 
lifetime,  had  before  that  time  caufed  and  procured  one  Ann  S.  who 
then  and  there  was  charged  by  the  (aid  Arthur  to  have  then  lately 
defrauded  him  the  faid  Arthur,  and  other  people,  of  money,  wear* 
ing  apparel,  table  linen^  and  other  things  of  value,  to  a  great 

aOMNIflt, 
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amount^  to  be  fciken  into  cuftody  to  be  detaioed  in  cuftody  by  the 
faid  A.  to  anfwer  the  Uft*  mentioned  charge  of  the  faid  A*  he  the 
iaid  A.  afterwards,  to  wit,  on  the  fame  day  and  year  laft  aforefaid* 
at  D.  aforefaid,  in  the  county  aforcfaid)  undertook,  and  to  the  faid 
John  faithfully  promifed,  to  pay  to  him  the  fum  of  twenty  pounds 
of  lawful  money  of  Great  Britain,  whenever  afterwards  he  the  (aid 
A.  (hould  be  thereunto  requeued. 

\V.  Baldwin. 


Ofy  of  the  jtd'vtrttjtment, 
"WoicisTKfttMiAx.  Whereas  Ann 
Simuien,  kire  fcfvanttoAnburChar* 
lortcy  of  FIsdbury,  £f^  baih  lately 
defraodMl  her  lai4  mailer,  and  other 
people,  of  money,  wearing  apparc!> 
tabic  Knen,  and  other  things  ot  value, 

to  a  great  amount. If  any  perfon 

wiU  d^bovcr  the  laid  Aim  Sumners, 
fi»tl)at  Ihc  m»y  be  brought  tojufticc, 
fluU  receive  20I.  reward.'* 
This  waa  inferted  in  Barrow*s  Wor- 
m^  Joamal  on  the  2  7th  of  September 
1778,  and  not  having  ibe  defired  cffed. 


4« 


If 


%i 


another,  the  fame,  only  concluding* 
«  (hall  receive  loL  of  one  Ar.hur  Char. 
«•  lotte." 

The  plaimitr  apprehended  Ciid  A.  S. 
on  the  13d  of  February  177 9 >  and  (he 
was  a>mniiited  to  Worceftcr  CaAle  $ 
when  the  jury,  in  Lent  Aflizes  1779, 
threw  out  the  bill* 

ThisaAion  was  tried  Summer  Affiles 
1779,  at  Worcefter»  and  verdiQ  for 
plaintiff. 

Both  the  foregoing  precedents  copied 
from  Henderfon*s  15th  Vol.  fo.  iix  214.' 


S.  and  M.  Eafter  Term,  31.  Gea  a. 
MIDDLESEX.  William  Finch  and  William  Hutchins,  ^ccJaration  m 
charchvwardensof  the  parifh  of  Aflited,  oiherwife  Eafted,  in  the  tZ^^^r^^w 
county  of  Surry,  and  William  King  and  William  Wefton,  over-  ^^  overfeers 
fcers  <]f  the  poor  of  the  fame  parifh,  complain  of  William  Farmer,  of  the  poor  of 
church- warden  of  the  hamlet  of  Hammerfmith  in  the  parifliofone  parifh  a- 
Fulham  in  the  county  of  Middlcfcx,  of  Mr.  William  Roberts  and  f*^"^^^"^^'  ''^ 
Daniel  Springthorpe,  overfeers  of  the  poor  of  the  fame  hanilet)  ^  ^^^  of^'juf- 
being,  &c.  of  a  plea  of  trefpafs  on  the  cafe  :  for  that  whereas  here-«  tices  for  tlie 
tofore,  before  the  time  of  making  the  promifes  and  undertakings  nnai'^tenarce  of 
hereafter  mentioned,  to  wit,  on  the  fecond  day  of  February  in  the  «  ba^ar<-chiid 
year  of  Our  Lord  1788,  to  wit,  atWeftminfter  in  the  county  of  ^J^^^^^J  **^- 
MidJlefex,  one  Mary  Watfon,  fingle  woman,  whofe  legal  fettle-  ^^f^^  ^^^^  ^^* 
mentthen  was  in  the  faid  parifli  of  Aflited,  was  delivered  of  a  male  moved  with  its 
baftard-child,  in  the  faid  hamlet  of  Hammerfmithy  which  faid  mother  to  ihr 
baftard>child  thereby  became  and  was  legally  fettled  in  the  faid  ^^  m^n^'O'"'*^'* 
lad- mentioned  hamlet,  and  was  by  them  liable  to  be  maintained,  1**^"  '  ^^  '''*■'* 
and  was  afcerwards,  and  before  the  maicing  of  the  promifes  and  j^  Count,  for 
undertakings  hereafter  mentioned,  duly  removed  with  its  faid  arrears  antcce. 
mother  for  nurture,  from  and  out  of  the  faid  hamlet  of  H.  to  the  ^^"f  ^o  «he  pic. 
faid  pariOi  of  A. ;  and  the  (aid  Mary  W.  and  her  faid  child,  be-  ^;^^*.^  .^^"-^ 
ing  fo  removed  and  remaining  in  the  faid  pariih  of  AQited,  after-  fi^c!'"^  " 
wards,  and  befure  the  making  of  the  promifes  and  undertakings  ad  Count,  for 
hereafter  mentioned,  to  wit,  on  the  eleventh  day  of  July  in  the  airears  accruiJ 
year  of  Our  Lord  1788,  to  wit,  at  Weftminfter  afortiaid  in  the  ^"®    *"    *^^'' 

^«.-.  ,«*...  ovm  time. 

*  For  Maintciunce,  &c.  of  Baiiards,  P^upcri, 

faid 


} 
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faid  county  of  Middlefex,  complaint  was  made  unto  Sir  Sampfbn 
Wriffht,  knight,  and  William  Addington,  cfquire,  two  of  his 
majcfty*s  juftices  of  the  peace  in  and  for  the  (aid  county  of  Mid- 
dlefex,  by  the  church  wardens  and  overfeers  of  the  poor  of  the 
iaid  parilh  of  AQited,  that  the  church -wardens  and  overfeers  of 
the  poor  of  the  faid  hamlet  of  Hammerfmith  had  refufed  to  main- 
tain the  faid  baftard  child  $  and  the  faid  complaint  being  ib  made 
as  aforefiid,  they  the  faid  laft-mentioned  jufticcs  thereupon  then 
and  there,  by  their  fummons  under  their  refpedlive  hands  and  feals, 
duly  made  out  and  diredcd  to  the  church -wardens  and  overfeers 
of  the  poor  of  the  faid  hamlet  of  H.  in  his  maiefty's  name  required 
the  faid  laft*mentioned  church- wardens  and  overfeers  perfonally 
to  be  and  appear  before  them  the  faid  juftices  at  the  Public  Office 
in  Bow-ftreet,  on  Thurfday  the  feventeenth  day  of  July  then  in- 
ftant,  at  eleven  o'clock  in  the  forenoon,  then  and  there  to  (hew 
caufe  why  the  faid  laft*mcntioned  church-wardeiTs  aad  over(cer9 
flioiiid  not  maintain  the  faid  baflaid-child ;  in  obedience  to  which 
iaidfummons,  afterwards,  and  before  the  making  of  the  promifes 
and  undertakings  hereafter  mentioned,  to  wit,  on  the  faid  feven« 
teenth  day  of  July  in  the  year  of  Our  T*ord  17S8,  at  the  Public 
Office  in  Bow-Areet,  to  wit,  at  Weftminfter  in  the  faid  county  of 
Middlefex,  Thomas  Skinner,  then  one  of  the  overfeers  of  the 
poor  of  the  faid  hamlet  of  H.  then  and  there  appeared  before  the 
iaid  laft-mentioned  juftices,  in  purfuauce  of  the  faid  fummons  ; 
but  did  not  (hew  (ufiicient  caufe  why  the  church-wardens  and 
overfeers  of  the  poor  of  the  faid  hamlet  of  Hammerfmith  fbould  not 
pay  unto  the  church -wardens  and  overfcrrs  of  the  poor  of  the  faid 
pariQi  of  Afhted,  a  fufiicient  fum  towards  the  maintenance  of  the' 
faid  child:  wherefore  the*,  the  faid  laft-mcntioncd  juftices  there 
and  there  by  their  order,  duly  made  out  uuder  their  hands  and 
feals,  bearing  date  the  day  and  year  laft  aforefaid,  did  order  that 
the  faid  church- wardens  and  overfeers  of  the  poor  of  the  faid  ham- 
let otH.  ihould  pay,  or  caufe  to  be  paid,  to  thfl^church- wardens 
and  overfeers  of  the  poor  of  ihc  (aid  pariih  of  Eafted,  or  fome  or 
one  of  them,  the  fum  of  two  (hillings  and  iixpejice  weekly  and 
every  week  from  the  date  of  the  faid  order,  for  and  towards 
the  fupport  and  maintenance  of  the  (aid  child,  for  and  dur- 
ing fo  long  as  he  (hould  remain  with  his  faid  mother  as  a  uurfe 
child  at  the  expence  of  the  faid  hamlet  of  Hammerfmith ;  which 
laid  order,  fo  made  as  aforefaid,  after  the  making  thereof,  to  wit, 
on  the  day  and  year  laft  aforefaid,  at  Weftminfter  aforefaid,  in  the 
county  aforefaid,  was  duly  f<:rved  upon  the  church -wardens  and 
overfeers  of  the  poor  of  the  faid  hamlet  of  H.  for  the  time  beings 
and  ths  fan^.e  ftill  remains  in  full  force  and  unaltered,  to  wit,  at 
Weftminfter  aforefaid:  And  the  faid  plaiutifFs,  church -wardens 
amd  overfwcrs  of  the  poor  of  the  pari(b  of  Alhtcd  aforefaidy  ir> 
iiitl  fay,  that  afterwards,  and  before  the  making  of  the  iai'd  laft-* 
mentioned  order,  hitherto,  the  faid  Mafy  W.  and  her  faid  fon  re- 
mained in  the  faid  pariQi  of  Afhted,  dtiring  all  which  time  the  faid 
child  was  there  a  uurfe  child  with  its  biimothcTj  at  the  expence 

of 
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it  the  &id  hamlet  of  H.  within  the  true  intent  and  meaning  of  the 
£iid  order,  to  wit,  at  Weftminder  aforefaid;  and  that  the  faid 
thiirch- wardens  aud  overfeers  of  the  poor  of  the  faid  parifh  of  Afli- 
ted,  laid  out,  expended,  and  paid  H  large  fum  of  money,  to  wit^ 
the  fum  of  eighteen  pounds  twelve  {hillings  and  fixpei1(:e  of  law- 
ful money  of  Great  Britain,  in  and  about  the  maintenance  of  the 
&id  child ;  of  which  faid  premifes  the  faid  defendants,  church- 
wardens, &c.  at  Wedminfter  aforeiaid,  in  the  county  aforefaid^ 
had  due  notice :  whereby  and  by  reafon  of  which  faid  feveral 
premifes,  the  faid  defendants,  church-wardens,  &c.  became  lia- 
ole  to  pay  to  the  faid  plaintiffs,  church-wardens,  ice,  a  large  (urn 
of  money,  to  wit,  the  (urn  of  feven  pounds  ten  {billing^,  for  1 
great  part  of  the  (aid  time,  to  wit,  fixty  weeks  of  the  faid  time, 
ending  on  the  twenty- fixth  day  of  May  in  the  year  1791  (the  rc- 
fidue  of  the  faid  exp^enditure  of  eighteen  pounds  twelve  milling^ 
add  fixpence,  on  actount  of  the  faid  maintenance  of  the  faid  child^ 
having  been  duly  paid  to  the  church -tvardens  and  overfeers  •f  thd 
poor  of  tb^  faid  parifli  of  Afbted),  being  at  and  after  the  rate  of 
two  {hillings  and  fixpence  per  week,  for  the  iaid  fixty  weeks,  to** 
wards  the  fupport  and  maintenance  of  the  faid  ba{lard-child,  fo  re* 
maining  with  his  faid  mother  as  a  nurfe  child  at  the  pari(h  of  A(h- 
ted,  at  the  expence  of  the  faid  hamlet  of  H. ;  and  being  fo  liable, 
tbey  the  faid  defendants,  church*wa^dens,  &c.  aforefaid,  in  cori- 
fideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  lail 
aforefaid,  at  We{lminfter  aforefaid,  in  the  county  aforefaid,  un- 
dertookj  and  then  and  there  faith'"ji,^y  promifed  the  faid  plaintiiFs, 
cburch-wafdens,  Sec.  to  pay  them  the  faid  feven  pounds  ten  (hil- 
lings when  they  the  faid  defendants  (hould  be  thereto  after'wards 
requefted  :  jfnd  thi  faid  plaintiff's^  church-wardens,  &c.  in  faft  id  Court, 
farther  fay,  that  after  they  became  and  were  firch  church- wardens 
tod  overfeers  of  the  pOot  of  the  faid  parifli  of  A.  as  aforefaid,  and 
after  the  faid  defendants  became  and  were  fuch  church-wardens  and 
overfeers  of  the  poor  of  the  faid  hamlet  of  H.  as  aforefaid,  and  whilft 
the  laid  order^  fo  made  as  atcrefaid,  remained  in  full  force  and  una!  • 
tered,and  whrlfl  the  faid  child  fo  remained  and  toncinued-with  its  fatJ 
mother  as  a  nurfe  child  at  the  faid  parifh  of  A.  at  the  expence  of  the 
fiiid  hamlet  of  H.  within  the  true  intent  and  meaning  cf  the  faid  order, 
to  wit,  on  the  iaid  twenty- fixth  day  of  May  in  the  year  of  Our  Lord 
1791,  to  wit,  at  Wcftminfter  aforefaid,  a  large  fum  of  money,  to 
wit,  the  fum  of  ten  {hillings  of  like  lawful  money,  became  and 
was  due  and  payable  from  the  faid  defendants  as  fuch  church-war* 
dens,&c^;  and  they  then  and  there,  by  force  of  the  faid  oider,becamd 
liable  to  pay  the  fame  to  the  faid  plaintjfFs,  as  fuch  church-wardens, 
fcc.  for  divers,  to  wit,  four  payments  of  two  {hillings  and  fix- 
pence  per  week,  by  the  faid  order  direded  to  be  made  for  divers, 
to  wit,  four  weeks,  elapfed  after  the  faid  plaintiffs  became  fuch 
chorch-wardens,  &c.  as  aforefaid,  and  en(fmg  at  the  day  and  year 
hft  aforefaid,  for  and  towards  the  maintenance  and  fupport  of  the 
&id  baflard-^hild,  fo  remaining  with  its  faid  mother  at  the  faid 
parifh  of  Afhted,  as  ^  nurfe  child,  under  and  by  virtue  of  the  faid 
Vol.  hi.  X>  ord«r ; 
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order  ;  of  which  the  faid  defendants  afterwards,  td  wit,  on  the  da/ 
and  year  1a(V  aforcfaid,  at  Weftmirifter  aforefaid,  had  notice ;  and 
being  fo  liable,  they  the  faid  defendants,  in  confideration  thereoff 
afterwards,  to  wit,  on  'be  day  and  year  laft  afofefaid,  at  Weft- 
mi  nfter  afotefaid,  undertook,  and  then  and  there  faithfully  pro^ 
fnifed  the  faid  plaintiffs,  as  fuch  church- wardens,  ice,  as  afbrefatdy 
to  pay  them  the  faid  laft-mentioned  fum  of  money  wheii  they  the 
faid  defendants  fliould   be  thereto  afterwards  requefled^     And 
whereas  the  faid  defendants,  church- wardens,  fcc.  afore&id,  afters- 
wards,  to  wit,  on  the  fwenty-eighthday  of  May,  in  the  year  lad 
aforcfaid,  at  Wcftminfter,  in  the  countv  aforefdid,  were  indebted 
to  the  faid  plaintiffs,  church«wardenF,  &c.  ii\  twenty  pounds  of 
like  lawful  money,  for  money  by  them  the  faid  plaintiffs  before 
that  laid  out,  expended,  and  paid  to  and  for  the  ufe  of  the  (aid  de« 
fendants,  church-wardens,  &c.  and  at  their  requeft  i  and  being  fo 
indebted,  they  the  faid  defendants  ii^  confideration  thereof,  after* 
wards,  to  wit,  on  the  day  and  year  hil  afofeiaid,  at  Wellminfter 
iforefaid,  in  the  county  aforefaid,  undertook,  and  then  and  there 
faithfully  promifed  the  faid  plaintiffs,  church- wardens,  &c.  to  pay 
them  the  (aid  lafl-mentioned  fum  of  money  when  they  the  faid  de-> 
fendants  (hould  be  thereto  afterwards  requefted,  (Counts  for  mo* 
ney  had  and  received^  account  ilated ;  and  common  conclufion  r 
pledges,  &c«}  T.  BaHaow*- 

Eafter  Term,  32,  Ger  ^.    In  the  Common  Pleas, 
Decfarfttion    in      LONDON,  to  wit.     Wi«.iam  Ufborne  was  attached  to  an- 
fpeciai  efympfi,  f^er  George  Pearfon^  of  a  plea  of  trcfpafs  on  the  cafe,  &c. ;  and 
^rtv*<rf*^^*  whereupon  the  faid  G,  P.  by  J.  A.  his  attorney,  complains :  that 
fttirttmtat.*      whereas  heretofore,  to  wit,  on  the  eighth  day  of  Au^u((«  in  the 

year  of  Our  Lord  I79i>  at  London  aforefaid,  to  wity  in  the  pa* 
rilh  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  at  the  fpeciai 
inftance  and  requeft  of  the  faid  W.  U.  it  was  agreed,  by  and  be- 
tween the  faid  plaintiff,  by  the  defcriprlon  of  Mr.  G.  P.  owner  of 
the  good  {hip  or  veilel  called  the  Friendship,  of  the  burthen  of  three 
hundred  and  thirty  tons,  or  thereabouts,  then  riding  at  anchor  m  the 
river  Thames,  and  one  John  Ofborne,  otherwife  called  John  Uf« 
borne,  as  the  agent  for  and  on  behalf  of  the  faid  W.U.  tiut  the  laid 
ihip,  being  tight,  (launch,  and  flrong,  and  every  way  fitted  for 
the  voyage,  Ihould  with  all  convenient  fpeed  fail  and  proceed  to 
Narva,  or  fo  near  thereto  as  (he  might  fafcly  get  and  there  load, 
•  from  the  fadors  of  the  faid  John  Ofborne,  about  three  hundred 

load  of  timber,  twelve  ihoufand  deals,  and  complete  the  cargo 
with  broken  do  wage  of  latwood,  or  a  cargo  of  timber  and  deals  witli 
ditto,  the  (hip  to  be  addreffed  to  the  order  of  the  faid  J.  O.  at  Narvaf 
but  no  commiiBon  to  be  charged  not  exceeding  what  (he  could  rea* 
fonably  flow  and  carry  over  and  above  her  tackle,  apparel,  provifio.i^ 
and  furniture,  and  being  fo  loaded  (hould  therewith  proceed  to 
London  or  Hull,  or  fo  near  thereto  as  (he  might  fafely  get  and 
deliver  the  fame,  on  being  paid  freight  for  timber,  eighteen  (hit- 
lings  per  load^  fordeals>  nfty- five  (billings  per  hundred,  Briti(h 
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fii^hrii  for  latwood  71%  for  broken  flowage,  or  fathom  of  four- 
fcet  latwood,  the  freight  of  a  load  of  timber ;  and  fo  in  proportion  ; 
if  more  was  given  at  that  time  by  the  faid  houfe,  the  faid  fliip  to 
receive  the  fame  freight,  with  two  thirds  port  charges  and  pilotage, 
reftraint  of  princes  and  rulers  during  the  faid  voyage  always  ex- 
cepted; one  half  of  the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  and  the  remainder  in  three  months  follow- 
ing; twenty  running  days  were  to  be  allowed  the  faid  merchant,  if 
the  (hip  was  not  fooner  difpatched,  for  loading  the  faid  fliip  at 
Narva,  and  fifteen  days  for  delivery  at  London  or  Hull,  demorage 
three  pounds  per  day,  over  and  above  the  faid  laying  da)rs  ;  penalty 
for  non*performance  of  that  agreement  one  thoufand  pounds  ;  the 
deals  to  be  taken  by  tale  from  the  faid  fhip,  or  by  bill  of  lading, 
and  not  from  the  tale  of  any  wharf  they  might  be  fent  to :  and  the 
iaid  agreement  being  fo  made  as  aforefaid,  afterwards,  to  wit,  on 
the  fame  day  and  year  aforefaid,  at  London  aforefaid,  in  the  parifh 
and  ward  aforefaid,  in  confideration  thereof,  and  a!fo  in  confidera- 
tion  that  the  faid  plaintiff,  at  the  fpecial  inftance  and  requeft  of 
the  faid  defendant,  by  the  faid  John  Ofborne,  had  then  and 
there  undertaken,  and  faithfully  promifed  the  faid  defendant,  to  per- 
forai  and  fulfil  all  things  in  the  faid  agreement  contained,  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  as  fuch  owner  of  the 
laid  (hip or  veflTel,  he  the  faid  defendant  undertook,  and  to  the  faid 
plaintiff  then  and  there  faithfully  promifed,  to  perform  and  fulfil  all 
things  in  the  (aid  agreement  contained,  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  as  fuch  freighter  thereof  as  aforefaid: 
And  the  f^id  plaintiff  in  fad  (ays,  that  in  purfuance  of  the  faid 
agreement  the  faid  (hip  or  yctk\  did,  with  all  convenient  fpeed, 
proceed  and  go  to  Narva,  or  as  near  thereto  as  (he  could 
fafdy  get,  and  there  loaded  from  the  faftors  of  the  faid  J.  O.  a 
large  cargo  of  timber  and  deals,  with  latwood  for  broken  (towagc> 
to  wit,  four  hundred  loads,  two  thoufand  deals,  and  thirty-two 
fathom  of  latwood  for  broken  (towage,  according  to  the  form  and 
cSed  of  the  faid  agreement:  And  the  faid  plaintifF  fays,  that  after 
the  loading  of  the  uid  cargo  in  and  on  board  the  faid  (hip  or  veflfel, 
according  to  the  faid  agreement,  the  faid  (hip  or  veflel  was  ready 
ta  return  and  proceed  with  her  cargo  aforefaid  from  Narva  afbrt^ 
fiidto  London  or  Hull  aforefaid,  and  there  to  deliver  the  fame ;  but 
(he  faid  plaintitF  fays,  that  before  the  arriral  of  the  faid  (hip  or 
vtflei  with  her  cargo  at  either  of  the  aforefaid  places,  to  wit,  on  the 
leventh  day  of  Odober  in  the  year  aforefaid,  the  faid  defendant  or- 
dered anddireded  thefaid(biporveirel  with  her  faid  cargo  to  proceed 
and  go  to  Rochefter,  in  lieu  of  London  and  Hull  aforefaid,  and  as  a 
performance  of  her  faid  voyage  and  agreement  on  the  part  of  the  faid 
plaintiff:  And  the  faid  plaintifF  fays,  that  according  to  the  afore* 
&td  order  and  direSion  of  the  (aid  defendant,  the  faid  (hip  or 
veffel  did  proceed  to  R.  aforefaid,  and  there,  above  three  months 
before  the  commencement  of  this  fuit,  to  wrt,  on  the  firft  day  of 
December,  in  the  year  of  Our  Lord  1791,  delivered  hcrliiid  careo; 
whereof  the  faid  defendant  afterwards,  to  wit,  on  the  fame  day 
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and  year  laft  aforefatd,  at  Lt  aforefaid,  in  the  parifli  and  wardi 
aforefaid,  had  notice:   And  the  faid  plaintiff  further  fays,  that 
/  more  than  the  (aid  freight,  to  wit,  eighteen  fliillings  ahd  fixpence 

per  load  of  timber,  was  theity  at  the  time  of  making  the  faid  agteC'^ 
hunt,  given  by  the  faid  houfe,  that  is  to  fay,  to  the  captain  or 
owner  of  the  mip  or  veflel  called  the  Theodofia,  on  a  like  Voyage i, 
by  reafon  thereof,  and  of  the  faid  agreement,  he  the  faid  plaintiff 
^as  entitled  to  the  fame,  to  wit,  at  London,  &c. ;  by  reafon  of 
which  faid  premifes  a  large  fum  of  money,  to  wit,  fhe  fum  of  four 
hundred  dnd  thirty  two  pounds  eight  fliillings  of  lawful  money  of 
Great  Britain,  became,  and  was,  and  dill  is^  due  from  the  faid 
defendant  to  the  faid  plaintiff,  for  the  faid  freight  of  the  faid  cargo 
fo  loaden  on  board  the  faid  (hip  or  veifel  as  aforefaid ;  and  a  further 
fum  of  money,  to  wit,  the  fum  of  forty-eight  pounds  of  like  law- 
ful money,  for  divers,  to  wit,  flxteen  days  demorage,  whereon 
the  faid  defendant  kept  the  (aid  (hip  or  veflel  on  demorage,  and 
more  than  the  faid  laying  days  in  the  faid  agreement  mentioned, 
by  reafon  whereof  became,  and  was,  and  (lill  is,  due  from  the  faid 
defendant  to  the  faid  plaintiff,  according  to  the  form  and  effe£t  of 
the  faid  agreement ;  and  a  further  fum  of  money,  to  wit,  the  fum 
of  feventeeii  pounds  feven  (hillings  and  tenpence  of  like  lawful 
money  became,  and  was,  and  ftlll  is,  due  from  the  faid  defendant 
to  the  faid  plaintiff,  for  two-thirds  port  charges  and  pilotage  of  the 
faid  (hip  or  veffel  in  the  faid  voyage,  to  wit,  at  London,  &c. ; 
of  all  which  premifes  the  faid  defendant  afterwards,  to  wit,  on 
the  fame  day  and  year  laft  aforefaid,  there  had  notice,  and  by  rea- 
fon thereof  then  and  there  became  liable  to  pay  the  (ame  feveral 
fums  of  money  to  the  faid  plaintiff,  according  to  the  form  and 
mfFcSt  of  the  (aid  agreement,  and  of  the  faid  promife  and  under* 
taking  fo  made  as  aforefaid.    (2d  Count  fame  as  the  firft,  only 
leaving  out  what  is  in  Italic.)  And  whereas  alfo,  before  the  mak« 
ing  of  the  promife  and  undertaking  hereinafter  next  mentioned^ 
the  faid  plaintiff  had  let  and  chartered  to  the  (aid  defendant,  a  cer- 
tain other  (hip  or  veffel  of  the  faid  plaintiff,  on  a  certain  other 
Voyage  from  London  aforefaid  to  parts  beyond  the  feas,  to  wit, 
tb  N  arva  aforefaid,  or  fo  near  thereto  as  (he  might  fafely  get,  and 
thence  back  again  to  London  or  Hull,  to  wit,  at  London,  Sec,  i 
and  the  faid  John  0(borne  had  then  and  there  hired  the  faid  fhi{> 
or  veflel  of  the  faid  plaintiff  for  the  faid  voyage  accordingly  :  and 
thereupon  afterwards,  to  wit,  on  the  feventh  day  of  Odtober,  in 
the  year  of  Our  Lord  1791,  at  London,  &c.  in  confideration  that 
the  faid  plaintiff*,  at  the  fpeciai  inftance  and  requeft  of  the  faid 
defendant,  would  permit  and  fuifer  the  fai4  (hip  or  veifel  to  go  and 
proceed  to  Rochefter,  in  ft  cad  of  London  or  Hull  aforefaid,  the 
faid  defendant  undertook,  and  to  the  faid  plaintiff  then  afid  there 
faithfully  promifed,  to  pay  the  expence  of  ballaffing  the  faid  (Hip  or 
veffel  at  Rochefler  aforefaid  :  And  the  faid  plaintiff  faith,  that  he, 
confiding  in  the  faid  promife  and  undertaking  of  the  faid  defendant, 
did  permit  and  fuffer  the  faid  (hip  or  veflel  to  go  and  proceed  to 
Kochefter  aforefaid,  inftead  of  London  4)r  Hull  aforefaid,  and  the 
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fiid  (hip  or  ireflel  went  tp  Rochefter  accordingly ;  and  that  by  rea* 
iion  thereof  the  expence  of  ballafiing  the  laid  fliip  or  vcffel  there 
amounted  to  a  large  fum  of  money,  to  wijt,  the  fum  of  twenty 
pounds,  of  like  lawful  moneyi  to  wit,  at  London  aforefaid,  &c. ;  of 
ail  which  i&id  prcmifes  the  faid  defendant  afterwards,  tp  wit,  on  the 
firft  day  of  December,  in  the  year  laft  aforeiaid,  thetc  had  notice. 
(4ih  Count,  for  the  ufc,  freight,  and  hire  of  fliips ;  5th,  ^antum 
meruit \  .6lh,  for  work  and  labour;  7th,  ^antum  7nerutt\  8ih, 
money  paid  ;  9th,  had  sind  received  \  ioth|  fu:pount  ftated  ^  an() 
common  conclufion)* 


ir 


Or  m  loM.  1  Have  p^fed  the  declare- 
Cioii  in  thi*  cafe,  and  on  confideration  of 
fbt  circumAances  of  the  defence  am  of 
ppiaon,  that  they  may  be  given  in  evi- 
dence on  the  general  iflfue  cinon  tllftmpfi^ 

If  there  is  Do  cuflom  of  the  place 
vberethe  Ipadjng  vtras  taken  in  to  regu« 
bte  the  qqeftion  of  dsmoragey  it  feems 
to  me  a.difficuk  nnatter  to  determine  it 
finra  the  nature  of  the  contraA  between 
the  parties  ;  but  thus  much  feems  in  fa« 
voarof  the  defendant ;  the  delay  was  oc. 
cafioned  hy  flormy  weather,  termed  in 
law  the  ^&:  of  God,  therefore  fuch  as  the 
defendant  could  not  prevent  ;  he  had  a 
cuy>  on  ihore  ready  to  deliver  if  the 
plaintifl&  cpuld  have  taken  it.  The  plain- 
tiflTs  captain  and  crew  were  fetained  upon 
Ijlls  particular  duty  only,  and  were  pro* 


vided  w'lth  every  n|K:ellhcy  meant,  fapb 
as  bwats,  tec.  for  thepurpofe  of  kndingy 
and  had  nothing  elfe  to  attend  to,  the 
accident  being  inevitable;  if  ihe  pUintiifs 
adhially  loaded  the  veffel  after  the  abate- 
ment of  the  dorm,  it  is  ftrong  evidence 
of  their  liability  in  the  ^rft  inftance}  and 
if  we  look  at  their  declaration,  they  have 
averred  (and  therefore  ought  to  prove}^ 
that  the  defendant  heft  the  fliip  on  de- 
morage,  which  the  evidence  contradiftsy 
for  the  deUy  was  inevitable.  But  this 
cafe  is  pf  too  -nice  a  nature  for  me  fiQ 
fpeak  deciAvely  upon,  efpecially  as  I  can 
mptt  with  nothing  like  an  autlioriry  one 
way  or  o:l>er ;  therefore  would  recom- 
mend the  advice  of  fonae  Gentlemen  pf 
n  ore  experieiye  tlian  myfclf  to  be  taken 
Opon  iu  T>  BAtaonif. 


MIDDLESEX,    to  wit,     Archibald  Hormar  cqmplain$  ofSpecial  ^«^- 
Alcxander  ijenfon,  being,  &c.  :  for  that  whereas  the  faid  Alcx-^'^jj*  a^^JSl 
fmder,  before  and  at  the  time  of  making  his  promife  and  un- 1|^  ^^j^  py^ 
dertaicing  hereafter  next  mentioned,  was,  and  from  thence  hitherto  his  horfe  at  li- 
hath  been,  and  ftill  is,  a  livery-ftable-kec-per,  and  the  bufinefs  of  a  very  with  dc- 
livery-ftable-keeper  hath  for  and  during  all  that  time  ufed,  exer-  ^  n^*"^  ^^^r* 
cifcd,  followed,  and  carried  on,  and  ftill  doth  ufe,  exercife,  fol-  ^^^Jf^^^^^^ 
low,  and  carry  on,  to  wit,  at,  &c.  aforefaid ;  And  whereas  the  faidpi^mtiff  (ho^ld 
Alexander  fo  being  a  livery- (lable-keeper,  and  fo  ufing,  exercif- want  i^ 
ing)  following,  and  carrying  on  his  faid  burmefs  at  his  laid  ftables 
as  aforeiaid,  heretofore,  to  wit,  on  the  third  day  of   November 
A.  D.  1789,    at,   &c.  aforefaid,  in  conilderation  that  the  faid 
Archibald,  at  the  fpecial  inRance  and  requeft  of  the  faid  Alex- 
ander, would  put  to  livery  with   the   (aid  Alexander  a  certain 
gelding  of  the  faid  Archibald  of  a  large  price^  to  wit,  of  the  price 
of  thirty  pounds  of  lawful,  &c.  to  be  kept,  fed,  and  taken  care 
pf  by  the  faid  Alexander  for  the  f^id  Archibald,  for  a  certain  re- 
ward to  be  therefore  paid  by  the  faid  Archibald  to  the  (aid  Alex- 
ander, he  the  faid  Alexander  and  his  fervants  (hould  and  woul^ 
from  time  to  time,  and  at  all  times  thereafter,  when  and  fo  often 
as  they  fhouldbe  thereunto  required  by  the  faid  Archibald,  whillt 
(he  (aid  gelding  Ihould  continue  at  livery  with  the  laid  Alexander, 
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deliver  the  fald  gelding  to  him  the  faid  Archibald :  And  the  {said 
Archibald  avers,  that  he,  confiding  in  the  faid  promife  and  under* 
tfllcine  of  the  faid  Alexander,  fo  by  him  made  in  manner  and  form 
afcre&id,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  aforeiaid,  put 
the  (aid  gelding  of  him  the  faid  Archibald  to  livery  vvith  him  the 
faid  Alexander,  for  the  purpofc  aforefaid ;  and  although  he  the 
fiiid  Archibald  did  afterwards,  and  whilft  the  faid  gelding  con-> 
tinued  at  livery  with  the  faid  Alexander,  to  wit,  on  the  nineteenth 
day  of  November  in  the  year  aforefaid,  require  a  certain  thea 
fi^rvant  of  the  faid  Alexander  to  deliver  the  faid  gelding  to  him  chs 
faid  Archibald,  towit, at,  &c.  aforefaid:  Yet  the  faid  Alexardcr, 
contriving  and  fraudulently  and  unjuftly  intending  to  injure  cue 
iaid  Archibald,  did  not  nor  would  perform  his  faid  promife  and  un- 
dertaking, fo  by  him  made  in  manner  and  form  aforefaid,  but  thereby 
craftily  and  fubtllly  deceived  the  faid  Archibald  in  this,  to  wir» 
that  tne  faid  fervant  of  the  faid  Alexander  did  not,  nor  would,  at 
the  faid  time  when  he  was  fo  required  as  aforefaid,  deliver  the 
&id  gelding  to  him  the  faid  Alexander,  but  wholly  refufed  and 
ilegleded  (o  to  do,  whereby  the  faid  Archibald  was  hindered  and 
prevented  from  riding'  and  ufing  his  (aid  gelding  in  and  about  his 
neceifary  aiFairs  and  bufmeis,  to  wit,  at  the  pariih  aforefaid,  in  the 
ftdOeont  county  aforefaid.  And  whereas  (as  before),  that  he  the  faid 
Alexander  would  deliver,  &c.  (omitting  fervants)  when  he  the 
(aid  Alexander  was  requefted  :  Yet  the  faid  Alexander,  not  regard* 
ii)g,  &c*  did  not  nor  would  deliver,  whereby,  &c.  (as  before }• 

Drawn  by  Mr.  Tidd« 

i^,  Gea  t.  This  C9ufe  was  tried  btfore  Lord  Ken-  the  plaintiff  lol.  damages;  and  repri- 

yOD  at  the  fnttrgs    aitcr   Michaelmas  manded  the  infoleiit  condudl  oi  the  d«- 

Tcrm.  when  his  Lordlhtp  told  the  jury,  fendant. 
the  lead  ihcy  could  do  would  be  to  give 


Declaraticn    in      LONDON ,  to  wit.     Sarah  Kennett  was  attached  to  anfwer 
fpeciai    ajfump-  William  Greenwollers  in  a  plea  of  tref^afs  on  the  cafe;  artd  therc- 
fi  ioi  the  pr-  upon  the  faid  William,  by  William  Bennett,  his  attorney,  totti-i 
italtyiDanagrec- pjjjjpg.  ^y^^^  whereas  heretofore,  to  wit,  on  the  thirty  firft't^y 
dTfendar 1 8^ fim  ^^  ^^V^i  ^^  ^^^  J^ar  of  Our  Lord  17^3,  at  London,  to  wit,  *'\ti 
wiih   plairtiff,  ^^^  p^rifli  of  St.   Mary-le-Bow,  in  the  ward  of  Cheap,  it  wasr 
an  attorney,  as  agreed  by  and  between  the  faid  William  (he  the  faid  William  tbcrt 
anarticieddcik,  being  one  of  the  attornies  of  the  court  of  our  lord  the  now  kin^,' 
J^e  fe^^'  ''^^'"^  ^^^^^^  ^^^  ^*"g  hinifelfj  and  the  faid  Sarah  in  manner  and  for^ 
adCoantforthc  f^"^^»^"^g  (^^**^  '^  ^°  ^•^.v)*  ^^^  ^'»*^  William  did  then  and  there 
Ire.omittngthe  undertake  to  accept  as  an  articled  clerk,  Robert  Hennett,  fon  of 
.a|recmtnt.        the  Ciid  Sarah,  i'.'^T  the  term  of  five  years,  and  to  provide  him  dur- 
ing that  period  with  proper  meat,  drink,  and  lodging;  in  con(»« 
deration  whereof  the  faid   Sarah  did  then  and  there  undertake  to 
p:)y  to  the  faid  William  the  fum  of  one  hundred  and  fifty  pounds^ 
as  a  clerk*s  fee  with  the  faid   R.  H.  and  to  place  him  forthwitli 
with  the  fald  William ;  and  the  faiJ  William  and  Sarah  did  then 
and  there  undcruke,  each*  to  the  other  of  them^  that  proper  arti- 
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cles  ofclerkfbip  (bould  in  one  week's  time  then  next  fcUowing  bo 
drawn  and  executed,  and  that  the  party  making  de&ult  ihould 
forfeit  to  the  other  the  Aim  of  twenty  pounds ;  and  the  faid  agree- 
ment being  fo  made  as  aforefaid,  afterwards,  to  wit>  on  the  fame 
day  and  year  aforefaid,  at  London  aforefaid,  in  the  parilh  and 
ward  aforefaid,  in  confideration  of  the  premifes,  and  alfo  in  coil- 
£deration  that  the  bid  William,  at  the  fpecial  inftance  and  re- 
queft  of  the  fatd  Sarah,  had  undertaken,  &c.  (mutual  promifes) : 
And  the  faid  William  avers,  that  be,  confiding  in  the  (aid  agree* 
meat,  was  ready  and  wiMing  to  accept  the  faid  Robert  Henn^tt  as 
an  ariicJed  clerk  for  the  faid  term  of  five  years,  and  to  provide 
him  during  that  period  with  proper  meat,  drink,  and  lodging,  to 
wjc,  at  London  aforefaid,  in  theparifh  and  ward  aforefald;  whereof 
the  faid  Sarah  there  had  notice  j  and  although  the  faid  William 
hath  al^aysyfrom  the  time  of  making  the  (aid  agreement,  hitherto 
well  and  truly  performed  and  fulfilled  the  fame  in  all  things  therein 
contained  on  his  part  and  behalf  to  be  performed  and  fulfilled,  to 
wit,  at  London  aforefaid,  in  the  pariQi  and  ward  aforefiid  :  Yet  the 
faid  Sarah,  not  regarding  the  faid  agreement,  nor  her  faid  promife 
and  undertaking  io  by  her  made  in  manner  and  form  aforefaid,  but 
contriving  and  fraudulently  intending  craftily  and  fubtilly  to  de- 
ceive and  defraud  the  faid  William  m  this  behalf,  hath  not  paid 
to  him  the  faid  William  the  faid  Turn  of  one  hundred  and  fifty  pounds 
as  a  clerk's  fee  with  the  faid  Robert  Hennett,  or  the  i'aid  fum  of 
twenty  pounds  fo  agreed  to  be  forfeited  as  aforefaid,  or  any  part 
tl^ereof,  although  often  requeued  fo  to  do  >  but  &e  to  do  this 
bath  hitherto  wholly  refufed,  and  dill  refufes.  And  whereas  here- 
fofore,  to  wit,  on  the  thirty-firft  day  of  May  in  the  year  aforefaid^ 
at  London  aforefaid,  in  the  parifh  and  ward  aforefaid,  in  confide- 
fation  that  the  faid  William,  at  the  like  fpecial  inftance  and  requeft 
of  ^e  faid  Sarah,  had  undertaken,  and  then  and  there  faithfully 
promifed  the  (aid  Sarah,  to  accept  the  faid  Robert  H.  the  Ion  of  the 
bid  Sarah,  as  an  articled  clerk  for  the  term  ot  five  years,  and  to 
provide  him  during  that  period  with  proper  meat,  drink,  ai^ 
loclginu;,  {^c  the  faid  Sarah  undertook,  and  then  and  the^e  faitnfully 
proinifed  the  fajd  VViliiam,  to  pay  to  him  the  fum  of  one  hundred 
jiod  fifty  pounds  as  s^  clerk's  fee  with  the  faid  Robert  Hennett  \ 
and  although  the  faid  yVilliapi  was  then  and  tiiere  ready  ana  wil- 
ling to  accept  the  faid  ^.obert  Hennett  as  an  articled  clerk  for  tbfi 
faid  term  of  five  years,  and  to  provide  him  during  that  period  with 
proper  meat,  drinl^,  and  lugging,  to  wit^at  London  aforefaid,  in  the 

?riihan4  ward  aforefaid;  Whereof  the  faid  Sarah  there  had  no;i^e : 
et  the  (aid  Sarah,  not  regarding  iiipr  f^id  laft-menti«ned  protmife 
and  undertaking  fo  by  her  made  iVmanr\er  and  form  aforelaid,  but 
contriving  and  fraudulently  intending  craftily  and  fubtilly  to  de- 
ceive and  defraud  the  faid  William  in  this  behal(i  h^th  not  as  yet 
paid  to  him  the  f;f^id  William  th(?  faid  laft- mentioned  (um  of  oae 
hundred  and  fifty  pounds  as  a  clerk's  fee  with  the  bid  Robert 
^onett,  or  any  part  thereof,  although  Qftea  requeued  fo  Co  do  s 

D4  "    Vu> 
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but  (he  to  do  this  hath  hitherto  v^holly  refufed,  and  ftil]  rcfuies  fo 
to  do:  (^d  County  woric  and  labour,  drawing  deeds,  &c.;  4  th 
County  ^antum  meruit  thereto;  ^th  Count,  for  nies;t,  drink, 
j|kc.  found  and  provided;  6th  Count,  ^antummeiuit  thereto-; 
7th  Count,  money  paid ;  8th  Count,  money  had  and  received; 
'9th  County  account  dated ;  and  common  conclufion). 

Drtfcvjs  ^y  Mr.  TiDD* 


Special  demur-      And  the  faid  Sarah,  by  Benjs^min  Comberbacb  her  attorney, 
rer  to  lit  Count  comes  aiid  defends  the  wrong  and  injury,  when,  &c. ;  and  as  to 

'flkm^T'^  t- *^  ^^^  ^^""^  °^  ^^  ^^*^  declaration  (he  the  (aid  Sarah  fays,  that 
ireeff^L^        ^^  hme  and  the  matters  therein  contained,  in  manner  and  form  as 
^  the  fame  are  above  pleaded  and  fet  forth,  are  not  fufficient  in  laiv 

for  the  faid  William  to  have  or  maintain  his  ^forefaid  a^ron  thereof 
againft  the  faid  Sarah,  to  which  faid  firft  Count  and  the  matters 
therein  contained,  in  manner  and  form  asthi;  fame  are  above  pleaded 
and  fet  forth,  (he  the  faid  Sarah  is  not  under  any  neceflity,  nor  in 
any  ways  bound  by  the  law  of  the  land,  to  anfwer  ;  and  this  (he  is 
re^y  to  verify :  wherefore,  for  want  of  a  fufScient  fir{^  Count  to 
the  (aid  declaration  ip  this  behalf,  the  faid  Sarah  prays  judgment  as 
to  the  faid  firftCount  if  the  faid  William  ought  to  have  his  afor^- 
faid  adion  thereof  maintained  againft  her,  &c. :  And  for  caufi&s 
of  demurrer  in  law  as  to  tlie  faid  firft  Count  of  the  faid  declaration, 
according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and  pro- 
vided, the  faid  Sarah  ailigns  and  (hcw^  to  the  Court  here  the 
caufes  following,  to  wit :  For  that  the  faid  William  hath  not  in  or 
by  his  faid  firft  Count  of  his  faid  declaration  (lated,  averred,  or 
ihewn,  nor  does  it  therein  or  thereby  appear  that  he  the  faid  Wil- 
liam did  execute,  or  was  ready  and  willing,  or  tendered  and  of- 
fered to  execute  proper  articles  of  clerk(hip  in  one  week's  time 
next  following  chc  making  of  the  faid  agreement  in  the  faid 
firfl:  Count  of  the  faid  declaration  mentioned  \  and  for  that  is  does 
not  appear  in  or  by  the  faid  firil  Count  ef  the  faid  declaration  that 
any  articles  of  clerkfhip  were  ever  drawn  and  executed  by  the  faid 
William  according  to  the  tenor  and  efFeft  of  the  faid  agreement ; 
and  aifo,  for  that  it  is  not  ftated  in  the  faid  firft  Count  that  thd 
faid  Sarah  made  any  default  in  executing  the  faid  articles  in  the  (aid 
agreement  mentioned ;  and.alfo,  for  that  the  faid  William  hath  not, 
in  or  by  the  faid  firft  Count  of  his  faid  declaration,  averred  or 
fiiewn  that  he  the  faid  William,  at  any  time  before  the  commence- 
ment of  the  faid  fuit,  made  any  fpecial  requeft  of  the  faid  Sarah  for 
payment  of  the  fiid  fum  of  one  hundred  and  fifty  pounds,  or  the 
(aid  fum  of  twenty  pounds,  in  the  faidfirft  Couht  of  the  faid  decla- 
ration mentioned,  an4  thereby  fuppofed  to  be  due  and  payable  Co 
ihe  faid  William ;  and  for  that  the  faid  William  hath  not  fufficiently 
or  clearly  or  explicitly  ftated  in  or  by  his  faid  fixvt  Count  that  the 
faid  Sarah  forfeited  or  became  liable  to  pay  the  faid  William  the 
faid  fum  of  twenty  pounds  in  the  faid  agreement  mentioned,  and 

agreed 
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jgreed  to  be  forfeited  by  the  party  making  default  in  performing 
Ae  &m^  or  ibewn  a  fufficient  breach  thereof  from  whence  fuc^ 
forfeiture  may  appear;  and  for  that  the  faid  firft  Coupt  is  in  other 
refpeds  uncertain,  lafufficient,  and  informal:  And  as  to  the  faid 
fecond  Count  of  the  faid  declaration,  and  alfo  as  to  all  the  promifes 
and  undertakings  in  the  third,  fourth,  fifth,  fixth,  feventh,  eighth, 
land  ninth  Counts  of  the  faid  declaration  mentioned,  except  as  to 
onepoui^d  eleven  (hillings  and  fixpence,  parcel  of  the  faid  feveral 
fums  of  money  therein  contained,  ibe  the  faid  Sarah  fays,  that  fh^ 
did  not  undertake  or  promife  in  manner  and  form  as  the  faid 
William  hath  above  thereof  complained  againft  her  ;  and  of  this 
(be  puts  herfelf  upon  the  country,  &c. ;  and  as  to  jthe  faid  fum  of 
one  pound  eleven  (hillings  and  fixpence,  parcel^  &c.  (he  the  (aid 
Sarah  £iys,  that  the  faid  William  ought  not  to  have  or  maintair^ 
his  afbrefaid  adion  againft  her  to  recover  any  more  or  greater  da- 
mages than  one  pound  eleven  (hillings  and  fixpence  in  this  behalf; 
becaufe  (he  fays,  that  after  the  making  of  the  fdid  feveral  promifes 
and  undertakings  in  the  faid  third,  fourth,  fifth,  fixth,  feventh, 
cigbtby  and  ninth  Counts  of  the  (aid  declaration  mentioned  as  to 
faid  fum  of  one  pound  eleven  (hillings  and  fiippence,  parcel,  S(c» 
^d  before  the  commencement  of  this  fuit,'  to  wit,  on  the 
day  of  in  the  year  of  QAr  Lord  179  ,  (he  the  faid  Sarah 

tendered  and  offered  to  pay  to  the  faid  Willi4m  the  faid  fum  of 
one  pound  eleven  (hillings  and  fixpence,  parcel,  ice*  to  receive 
which  of  the  (aid  Sarah  he  the  faid  William  then  and  there  wholly 
lefiifed :  And  the  faid  Sarah  furthei  faith,  that  (he  the  faid  Sarah, 
from  the  time  of  the  making  of  the  faid  feyeral  promift-s  and  un- 
dertakings in  the  faid  third,  fourth>  fifth,  fixch,  feventh,  eighth, 
and  ninth  Counts  in  the  faid  declaration  mentioned,  as  to  the  (aid 
film  of  one  pound  eleven  (billings  and  fixpence,  parcel,  ice.  air 
ways  hidierto  hath  been  and  i^ili  is  ready  to  pay  to  the  faid  Williaoi 
the  faid  fum  of  one  pound  eleven  (hillings  and  fixpence,  and  now 
brings  the  fame  into  court  here  ready  to  be  paid  to  the  fai4 
William,  if  he  the  faid  William  will  accept  the  fame  ;  and  this  (he 
die  laid  Sarah  is  ready  to  verify :  wherefore  (be  prays  judgment  if 
ti^e  Gud  William  oiight  to  Have  or  maintain  his  aforefaid  adiot^ 
Igainft  her  the  faid  Sarah,  to  recover  any  more  or  greater  da« 
tnages  than  one  pound  eleven  fliillings  and  fixpence  in  this  behalf. 

THO.BARROHf 


LONDON,^  Margaret  Elderton,  adminiftracrix  of  all  and  Dedantkm  at 
(iflgular  the  goods  and  chattels,  rights  and  credits,  which  were  of'"|'.^  •»  •<*- 
Benjamin  Cieeve  deceafed,  at  the  time  of  bis  death,  unadminif-  ^^^^^^^^ 
tered  by  Maria  Cieeve  deceafed,  who  in  her  lifetime,  and  at  the  fpeciajTpioinil? 
time  of  her  death,  was  executrix  of  the  laft  will  and  teflament  oi  to  rettminjuranc^ 
the  laid  Beojamih  Cieeve  deceafed,  with  the  will  of  the  faid  Ben-  «*<"Hr>  >^  r^^i- 
jamin  Cieeve  annexed,  complains  of  John  Biggin,  being,  &c. :  ^^^*^"^ 
^r  that  i^bcreas,  on  the  ihirty.firft  day  of  May  A.  D.  1749,  to  sp,,^^  Jho 

'Wit,  had  taken  tht 
(Wp. 
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fntf  at  L.  aforefaidy  in  the  pariCb  of  Su  Mairv>4e*Bow  in  die 
ward  of  Cheap,  in  confideration  that  the  faid  d*  CUeve  in  his 
lifetime,  at  ibe  fpecial  inftance  aad  requeft  of  the  faid  John*  had 
paid  to  him  the  faid  John  ninety- eight  pounds  for  one  hundred 
pounds  infurance  on  a  ceruin  (hipc^led  the  Mary,  Thomas  Nef* 
bitt  mafter»  from  Port  Royal  in  Jamaica. to  London,  which  ihip 
was  taken  bv  the  Spaniards  and  carried  into  the  Havannab,  and 
condemned  fpme  time  after  the  ceiiation  of  arms,  to  wit,  between 
Great  Britain  and  Spain,  which  kingdoms  bad  then  lately  been  at 
war  i  and  as  there  was  thegreateft  reafon  to  imagine  that  fatisfiic* 
tioh  would  be  made  by  the  Spaniards  for  the  faid  (hip,  cargo^  and 
freight,  as  the  faid  John  then  and  there  alledged,  he  the  faid  John 
then  and  there,  to  wit,  on  the  day  and  year  afore£iid,  at  Liondcn, 
&c.  &c.  afore&id,  undertook,  and  &ithfully  propfiifed  the  laid 
B.  Ckeve  ip  his  lifetime,  that  he  the  faid  John  would  ufe  his  ul^ 
moft  endeavours  in  foliciting  reftitution  for  the  fame,  and  to  re^ 
pay  to  the  (aid  B.  Cleeve,  or  his  order,  his  the  faid  B.  Ciceve's 

troportion  of  what  might  be  recovered  thereon  ^neceilary  expences 
.  eiog  hrfl  allowed) :  And  tlie  f^d  Margaret,  adminiftr^trix  in 
form  aforefaid,  in  bdi  further  (aitb,  that  the  ffid  John  did  a/igr^ 
wards  i  ip  wit^  in  the  Itfitimi  of  the  faid  B*  CUeve%  that  is  tojajy 
en  firjl  of  January  A.  Z>.  ijbiy'at  Lfndan^  i^c,  aforefaidy  re<»- 
yer  reftitution  for  the  faid  (hip,  cargo,  and  freight  ^  and  that  tJi^ 
faid  Benjamin  Cleeve's  proportion  of  what  was  recovered  thereon 

fneceflary  expcnces  being  firft  allowed)  ampunted  unto  a  large 
iim  of  nicney,  to  wit,  unto  the  (urn  of  ninety*feven  pounds ;  b j 
means  whereof  the  faid  John,  according  to  the  tenor  of  his  pro- 
mife  and  undertaking  aforefaid,  became  liable  to  pay,  and  ou^t 
to  have  paifiy  to  the  faid  Benjamin  in  his  lifetime,  a  la^ge  fum  of 
money,  to  wit,  the  fum  of  ninety- feven  pounds,  that  is  to  fay,  at 
'  London,  &c.  aforefaid ;  of  all  which  pi-^mifes  the  faid  John  after* 

wards,  to  wit,  on  the  day  and  year  Jail  mentioned,  there  bad  np- 
»d  Ccvat  tice.     And  whereas  the  faid  John  afterwards,  in  the  lifetin^e  of  xk^ 

^  faid  Benjamin  Cleeve,  to  wit,  on,  &c.  at,  &c.  Was  indebted  to 

the  f<)id  Benjamin  Cleeve  in  one  hundred  pounds  of  lawful,  ilc. 
for,  ^c.  (money  had  and  received,  lent  and  advanced,  and  laid 
6ut,  expended,  and  paid  for  the  laid  John  ^  ajjumpfit  according- 
lyj:  Yet  the  faid  John,  not  regarding  his  aforelatd  feveral  pro- 
feifes  and  uiidertakings  fo  by  hiqp  made  in  this  behalf  as  aforelaid, 
but  contriving,  ^c.  to  deceive,  &c.  the  faid  Benjamin  Cleeve 
)n  his  lifetime,  and  the  faid  Maria,  executrix  as  aforefaid,  fince 
his  death,  and  the  faid  Margaret,  adminiilratrix  as  aforefaid,  fince 
the  refpe£iive  deaths  of  the  laid  Benjamin  and  Maria,  in  this  be<^ 
half  (to  which  faid  Margaret  adminiftration  of  all  and  fingii- 
lar  the  goods  and  chattels,  rights  and  credits,  which  were  of  the 
(aid  Beniamin  at  the  time  of  his  death  unadminiftered  by  the  faid 
Maria  Cleeve,  executrix  as  aforefaid,  with  the  will  of  the  iaid 
Benjamin  annexed,  was,  by  Thomas  by  Divine  Providence  arch* 
bi(bop  of  Canterbury,  primate  of  all  England,  and  metropolitattii 
on  the  twcnty-fjxth  day  of  June  A.  D.  17^6,  to  wit,  at  L.  &c, 

aforefaid. 
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afbrefiud,  in  due  form  of  law  committed),  bath  not  as  yet  paid  the 
6id  feveral  fams  of  money,  or  any  part  thereof,  either  to  the  faid 
Benjamin  in  his  lifetime,  or  to  the  (aid  Maria,  executrix  as  afore- 
&id,  fince  his  death,  or  to  the  iaid  Margaret,  adminiftratrix  aa 
aforefaid,  (ince  the  refpedive  deaths  of  the  faid  Benjamin  and 
Maria,  or  to  either  of  them  (although  to  do  this  the  faid  John 
was  requeued  by  the  (aid  Benjamin  in  his  lifetime  oftentimes,  and 
by  the  faid  Maria,  executrix  as  aforefaid^  in  her  lifetime^  after  the 
death  of  the  faid  Benjamin,  oftentimes,  and  by  the  faid  Margaret, 
adminiftratrix  as  aforefaid,  fmce  the  refpedive  deaths  of  the  faid 
Benjamin  and  Maria,  to  wit,  on  the  twenty-firft  day  of  Jul/ 
A.  D.  1776  aforefaid,  and  often  afterwards,  to  wit,  at  L-  &c« 
aforeCiid)  ^  but  he  to  do  this  hath  hitherto  wholly  refufed,  and  ftill 
refu(es,  to  pay  the  (ame,  or  any  part  thereof,  to  the  faid  Margaret, 
admiAiftratrix  as  aforefaid.  (3 J  Count  like  the  ift,  only  ftating 
the  recovery  of  reftitution  to  be  afterwards^  that  is  to  fajy  afttr 
At  dtatb  tftbefaid  Binjamin^  and  in  the  lifetime  of  the  [aid  Maria^ 
executrix  of  the  faid  Benjaminy  to  tvity  on^  Vc,  aty  Ofc.  Add  a 
concluilon  to  this  Count.  4th  Count  like  the  iflk,  only  dating 
the  recovery  of  reftitution  to  be  afterwards^  to  wit^  after  the  death 
^ the  faid  Benjamin  and  Afaria^  executrix  as  aforefaid^  that  is  t9 
fajy  in  the  lifetime  of  the  faid  Alar  gar et^  adminifiratrix  as  afore  ^ 
faiiy  to  wity  any  Vc.  aty  ^c.  aforefaid,  5th  Count,  money  had 
and  received  to  the  ufe  of  the  faid  Margaret,  adminiftratrix  as 
aforefaid) :  iTet  the  faid  John,  not  regarding,  &c.  (common  con- 
dufion  to  the  two  laft  Counts ;  damages  two  hundred  pounds  i 
fuic«  &c.)  And  the  (kid  Margaret,  adminiftratrix  in  form  afore- 
faid, brings  into  court  here  the  letters  ofadminiftrationof  thefaid 
ard)bi(hop  (with  the  will  of  the  laid  Benjamin  annexed),  which! 
letters  of  adminiftration  fufficientlyteftify  to  the  Court  here  the 
granting  of  the  adminiftration  as  aforefaid  in  form  aforefaid  to  the 
laid  Margaret,  the  date  whereof  is'  the  day  and  year  in  that  behalf 
above  mentioned.    (Pledges,  &c«)  ' 

SURRY,  to  wit.  Michael  Salmon  was  attached  to  anfwer  DMtantion  in 
John  Soams,  eiquire,  treafurer  to  the  jfuardians  of  ch^  poor  of  the  C  B  at  fuit  oi 
parifli  of  Streatham,  in  the  county  of  2nirry,  in  a  plea  of  trefpafs  ^^  treafurer  to 
on  the  cafe  J  and  whereupon  the  faid  John,  by  Thomas  Burton  his  J^8««^*^f  o'. 
attorney,  complains :  for  that  whereas,  before  the  making  of  the  ^  p!^!l^^^^ 
^reement,  and  of  the  prontifes  and  undertakings  hereafter  men*  contna  to  de« 
tioned,  the  (aid  John  was,  and  from  \henceforth  hitherto  hath  been,  fisn  a  plan  for  a 
and  ftiU  is,  treafurer  to  the  guardians  of  the  poor  of  the  parilh  of  S.  ^"^khoufc  e* 
in  the  county  of  S.  duly  appointed  by  virtue  of  an  aft  of  parlia-  Mrti^«*^f»! 
ment  made  at  the  feiSon  of  parliament  of  our  lord  the  king  held  pennte^  ^  the 
at  Weftminfter  in  the  thirtieth  year  of  his  prefent  majefty's  ktiiid^,infpea 


reign,  intitled,  **  An  Ail  for  providing  a  Workhoufe  for^  and  for  ^^  workmen's 
the  better  Relief  s^ui  Employment  of  the  Poor  of  the  Pari(h  of  S.  in  f '^**^;|J?!|!^ 
the  County  of  S.  and  for  appointing  an  additional  Overfecr  for  the  ^J^rfaneoi^ 
better  Government  of  the  Poor  of  the  faid  Pariib."r   And  the  faid  uian  he  oogMa 

»  .     :,.  .....'  Michael *c.A^         > 
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Michael  during  all  |thc  time  afbrefaid  was  the  furircyor  of  tho 
works  to  the  faid  guardians  of  the  fKXjr  of  the  pariCh  of  S.  in  tlie 
county  of  S.  to  wit,  at  the  p;|ri(h  of  S.  aforefaid»  in  the  faid 
county  of  Surry :  and  the  faid  John  and  Michael  refpe<ftivcly  being 
and  continuing  fuch  treafurcr  and  furveyor  asaforefaid,  heretofore, 
to  wit,  on  the  fifth  of  July  A.  D.  1790,  at  the  parifli  aforefaid, 
in  the  county  aforefaid,  it  was  propofed  and  rcfolved  upon  by  and 
amoqgft  the  guardians  of  the  poor  of  the  faid  pariih  for  the  tim^ 
being,  by  virtue  of  the  faid  adt  to  ercft,  build,  provide,  and  fur- 
ni(h  a  certain  eredlion  and  building  called  a  workhoufe,  for  the 
ufe  of  the  poor  of  the  faid  pariih,  for  the  well-governing  and  ma<« 
naging  of  the  poor  thereof:  and  thereupon,  at  the  fpeci^i  inflance 
and  requeft  of  the  faid  Michael,  it  was  agreed  between  the  faid 
guardians  of  the  poor  of  the  faid  parifli  for  |:he  time  beine  and  the 
faid  M.  that  he  the  faid  M.  as  fuch  furveyor  as  aforefaid,  Ihould 
2nd  would  then  and  there,  for  a  veafonable  reward  to  be  therefore 
paid  him,  n^ake  and  prepare  a  defign,  plan,  and  elevation  of  the 
(aid  inteadcd  building,  and  fuperintend  the  e^reiSting,  building,  and 
finilhing  the  fame,  and  (hould  and  wouldi  as  fuch  furveyor  as 
aforefaid,  honedly,  faithfully,  and  accurately  furvey  and  make 
a  true  anJ  faithful  certificate  of  all  the  work  to  be  from  time  to 
time  done  by  the  different  artificers,  workmen,  an<}  labourers  in 
and  about  the  building  and  completing  the  faid  workhoufe,  and 
ihould  and  would  from  time  to  time,  when  and  as  oftei^as  paymen^ 
ihould  be  called  for  by  the  artificers  and  Workmen  to  be  from  time  . 
to  time  employed  in  and  about  the  faid  intended  building  for  and 
on  account  of  work  and  labour  done,  and  materials  found  and  pro-> 
vided  in  refpe<3  thereof,  well  and  faithfully  infpedl  the  feveral  bills, 
accounts,  and  charges  of  the  faid  fcveral  artificers  and  workmen^ 
and  well  and  truly  itate,  certify,  and  (hew  to  the  faid  guardians  of 
the  poor  of  the  faid  pariib  for  the  iaid  time  being,  how  much  ought 
to  have  been  allowed  for  the  fame,  preparatory  to  the  payment 
thereof :  and  the  f-iid  agreement  being  fo  made  as  aforefaio,  after- 
wards, to  wit,  on  the  day  and  year  aforefaid,  at  the  pariQi  afore* 
faid,  in  the  county  aforefaid  (mutual  promifes]  :  And  the  faid 
John  in  fadl  fay?,  that  although  the  (aid  guardians  of  the  poor  of 
the  faid  pari Ih  for  the  time  being,  confiding  in  the  faid  promifes 
and  undertaking  of  the  faid  M.  did,  in  purfuance  of  the  faid  agree- 
ment, employ  the  faid  M.  upon  the  terms  therein  expreiTed,  and 
in  the  execution  thereof  as  fuch  furveyor  as  aforcfi^id  j  and  al- 
though the  laid  M.  did,  in  purfuance  of  the  faid  agreement,  make 
a  certain  defign,  plan,  and  elevation  of  the  faid  intended  building, 
which  was  afterwards  approved  of  by  the  guardians  of  the  poor  of 
the  faid  pariih  of  S.  for  the  time  being ;  and  although  certain  arti- 
ficers, workmen,  and  labourers  were  accordingly  employed  to 
erect,  build,  and  finiito  the  faid  intended  building,  purfuant  to  the 
faid  defign,  plan,  and  elevation  of  the  iaid  Michael,  and  did  ac- 
cordingly proceed,  build,  and  finiih  the  fame,  under  the  infpeSioa 
and  diredtion  of  the  faid  M.  as  fuch  furveyor  as  aforefaid ;  and  al- 
though after  the  did  artificers,  workmen,  and  labourers  had  done* 
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and  performed  their  work  and  labour  in  and  about  the  ere£ltngv 
building,  and  finifliing  the  laid  building,  the  faid  M.  as  fuch  fur- 
veyor  as  aforefaid,  did  furvey  and  meafure  the  work  fodone  by  the 
iard  artificers,  workmen,  and  labourers  rcfpeftively  in  and  about  the 
laid  building,  preparatory  to  the  payment  of  their  refpeflive  bills  9 
and  although  the  laid  guardians  of  the  poor  of  the  faid  parifli  for 
Ac  time  being  have  always,  from  the  time  of  making  the  faii 
agreement,  hitherto  done  and  performed,  and  been  ready  and  wil- 
ling to  do  and  perform,  all  things  in  the  faid  agreement  contained- 
on  their  part  and  behalf  to  be  performed  and  fulfilled,  according  to 
the  true  intent  and  meaning  of  the  faid  agreement,  to  wit,  at  the 
^ilh  aforefaid  in  the  county  aforefaid :  Yet  the  faid  M.  not  re«- 
|arding  the  faid  agreement,  nor  his  faid  promife  and  undertaking 
in  that  behalf  made  as  aforelaid,  nor  his  duty  as  fuch  furvevor  as  *' 

aforelaid,  but  contriving  and  fraudulently  intending  craftily  and 
fubtilly  to  deceive  and  defraud  the  faid  guardians  of  the  poor  of 
the  laid  parifh  for  the  time  being,  did  not  honeftly,  faithfully,  and 
accurately  furvey  and  meafure  the  laid  work  of  the  laid  feveral  arti* 
ficers,  workmen,  and  labourers  fo  employed  in  and  about  the  ered« 
log,  building,  and  iinilhing  the  building  as  aforefaid  ;  but  on  the 
contrary  thereof  was  dilhoneft,  unfaithful,  and  inaccurate  in  the 
furvey  and  admeafurement  fo  by  him  the  faid  M.  made  of  the  faid 
work  as  aforefaid,  and  made  a  diflioneft  and  falfe  certificate  of  a 
great  part,  to  wit,  of  the  bricklayer's,  carpenter's,  glazier's,  plaif-  , 
terer's,and  joiner's  work,  done  in  and  about  the  faid  building,  to 
the  (aid  guardians  of  the  poor  of  the  faid  parifh,  to  wit,  at  the  pa- 
rifh of  S.  aforefaid  in  the  county  aforefaid ;  by  reafon  of  which 
bid  falfe  and  inaccurate  furvey,  admeafurement,  and  certificate 
of  the  laid  M.  of  the  faid  work,  the  laid  guardians  of  the  poor 
of  die  laid  parilh  for  the  time  being,  relying  on  the  truth  and 
accuracy  thereof,  and  on  the  honelly  and  integrity  of  the  faid  M. 
in  the  premifes,  not  only  have  been  induced  to  pay  divers  large 
fums  of  money,  amounting  ia  the  whole  to  a  large  lum  of  money, 
to  wit,  to  the  fum  of  five  hundred  pounds  of  lawful  money  of 
Great  Britain,  in  their  own  wrong,  to  feveral  of  the  faid  artificers, 
workmen,  and  labourers,  fo  employed  in  and  about  the  (aid  build- 
ing, in  difcharge  of  their  feveral  bills,  over  and  above  the  work 
dooe  by  them,  and  to  a  greater  amount  than  they  were  entitled 
to  receive  for  the  lame,  but  the  laid  guardians  of  the  poor  of  the 
liiid  parilh  were,  on  occafion  of  the  ^id  premifes,  forced  and  ob* 
liged  to  lay  cut  and  expend  divers  other  lar^e  fums  of  money, 
amounting  in  the  whole  to  the  fum  of  other  hve  hundred  pounds, 
as  well  in  procuring  the  faid  building  to  be  refurveyed  and  re- 
meafured  by  other  and  different  furveyors,  in  order  to  afcertaiii 
the  true  meafure  and  value  of  the  lame,  and  the  amount  of  the 
money  overpaid  on  account  thereof  by  the  means  aforefaid,  as  alfo 
io  bringing  and  profecuting  divers  actions  at  law  for  the  recovery 
thereof,  to  wit,  at  the  parilh  aforelaid  in  the  county  aforefaid. 
And  whereas  (ad  Count,  and  promife  to  the  guardians  on  agree-  *fy^*[^"'*  *V" 

punliant  of  tKe  poor,  at  the  requeft  of  dcftndanr;  to  permit  and  fufferhlm  to  furvey,  &c.  prepat^tvr/ 
to  piyncm  of  the  biUt. 
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mcnt  to  furvey  and  admeafure  certain  brick-work,  plaifterer'f 
|d  Count.  work,  &c.  &c.  as  in  ifl  Count.)  And  whereas  the  (aid  guar* 
dians  of  the  poor  had  appointed  the  iaid  M.  &c.  promised 
them  to  render  a  juft  and  true  account  and  certificate  of  all  the 
work,  and  furvey  preparatory  to  the  payment  of  the  bills  (on  a 
pron)ife  likewife  to  the  guardians  tof  the  poor.  One  breach  to 
both  thefe  Counts  like  the  firft ;  Counts  for  money  had  and  re- 
ceived to  the  ufe  of  plaintiflT,  as  treafurer,  &c. ;  account  ftatedj 
and  common  conclufion.)  Tho.  Barrow« 

IMmtUm    at      LONEKDN,  JT.     John  Way,  efquire,  adminiftrator  of  all  ^xA 
the    uit       an  g^gujar  the  goods,  chattels,  rights,  and  credits  which  were  of 


«rhom  admini-  David  Scott,  efquire,  at  the  time  of  his  death,  who  died  intef- 
Anfion  was  tate,  for  the  ufe  and  benefit  of  John  Hay,  efquire,  the  nepheir 
granted,  as  the  j^nd  one  of  the  next  of  kin  of  the  faid  David  Scott,  efqurrr,  de- 
^^•^y  k'^  ^^  ceafed,  complains  of  CcJin  Machenzee,  being  in  the  cuilody  of 
tfdin/outof  the  *^^  marflial  of  the  marlhaliea  of  our  lord  the  now  king,  before 
kingdom),  a-  the  king  himfelf,  in  a  plea  of  trefpafs  on  the  cafe,  &c. :  for  that 
falnftdefendant,  whereas,  in  the  lifetime  of  the  faid  David  Scott,  to  wit,  on  ibe 
who  had  gi^en  thirty-firft  day  of  January  in  the  year  of  Our  Lord  1776,  at 
^"^'IJ^P/J^;  London,  in  the  pariih  of  St.  Mary-le-Bcw  in  the  ward  of  Cheap, 
fay^oo  ^u  ^^  confidcration  that  the  faid  David  Fcott,  at  the  fpecial  inftance 
nt«8  when  he  and  requeft  of  the  faid  Colin,  had  then  and  there  paid  to  the  faid 
Aouid  be  worth  Colin  the  fum  of  five  guineas,  he  the  faid  Colin  undertook,  and 
5o«)L  moonfi.  jjjgp  5j„j  ij^g,.^  feithfully  promifed  the  faid  David  Scott,  to  pay  to 
tainottifihand^  him  the  faid  David  Scoit  one  hundred  guineas,  when  he  the  faid 
and  ui  coftiide'  Colin  fiiould  become  polTefTed  .of  five  thoufand  pounds  : 
ration  of  other  And  the  faid  John  avers,  that  afterwards,  to  wit,  on  the  twentieth 
five 'guinea*  in  day  of  April  in  the  year  of  Our  Lord  1785?  *^  London  aforeiaid, 
f*"uintanj2rn  '"  '^^  P^"^^  ^"^  "^^^^  aforefaid,  the  faid  David  died  ;  and  that 
be'^^ttir  be  afterwards,  to  wit,  on  the  fixth  day  of  May  in  the  year  laft  afore- 
married  \  aver,  faid,  adminiftration  of  all  and  Angular  the  goods  and  chattel?, 
riojc  both  events  rights  and  credits,  which  were  of  the  faid  David  at  the  time  of  hts 
10  have  happen-  <leath,  who  died  inteftate,  was  granted  to  the  faid  John  as  the  law- 
cdiathe  tefta-  j^j  .^^^^^^^^  ^f  the  faid  John  Hay,  the  nephew  and  oue  of  the 
next  of  kin  to  the  faid  David,  by  John,  by  Divine  Providence 
archbifhop  of  Canterbury,  primate  of  all  England,  and  metro- 
politan ;  of  all  which  premifes  the  faid  Colin  afterwards,  to  wit, 
on  the  fame  day  and  year  laft  aforefaid,  at  London  aforefaid,  in  the 
pari(h  -and  ward  aforelkid,  had  notice :  And  the  faid  John  Way 
further  fays,  that  afterwards,  to  wit,  on  the  firft  day  of  January 
in  the  year  of  Our  Lord  1789,  at  London  aforefaid,  in  the  pariia 
and  ward  aforefaid,  the  faid  John  became  poflefled  of  five  thou* 
fand  pounds  ;  by  reafon  whereof  the  faid  Colin  then  and  there  be- 
came liable  to  pay,  and  ought  to  have  paid,  to  th?  faid  John  Way, 
as  fuch  adminiftrator  as  aforefaid,  the  faid  fum  of  one  hundred 
guineas,  to  wit,  at  London  aforelaid  in  the  parifli  and  ward  afore- 
faid :  And  whereas  alfo  in  the  lifetime  of  the  faid  David  Scott, 
to  wit,  on  the  thirty-firft  day  of  January  in  the  year  of  Our  Lord 
1776,  at  London  aforefaid^  in  the  parifli  and  ward  aforefaid,  in  con. 
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Cdefation  that  the  faid  David  Scott,  at  the  fpecial  inft^nce  ^hd 
requeft  of  the  faid  Colin,  had  paid  to  the  faid  Colin>  who  was  then 
and  there  fole  and  unmarried,  the  fum  of  five  guineas,  he  the  faid 
Colin  undertook,  and  then  and  there  faithfully  promifed  the 
(aid  David,  to  pay  to  him  the  faid  David  or  order  fifty  guineas 
upon  the  day  of  the  marriage  of  him  the  faid  Colin :  And  the  faid 
John  avers,  that  afterwards,  to  wit,  on  the  twentieth  day  Of  April 
in  the  year  of  Our  Lord  1785,  at  London  aforefaid,  in  the  parifh 
and  ward  afcTefaid,  the  faid  David  died  ;  and  that  afterwards,  to 
wit,  on  the  fixth  day  of  May  in  the  year  laft  aforefaid,  admini- 
flration  of  all  and  Angular  the  goods  and  chattels,  rights  and  cre- 
dits, which  were  of  the  faid  David  at  the  time  of  his  death,  who 
died  inteflate,  was  in  form  aforefaid  granted  to  the  faid  John  Way ; 
of  all  which  laft-mentioned  premifes  the  faid  Colin  afterwards,  to 
wit,  on  the  day  and  year  laft  aforefaid,  at  London  aforefaid,  in  the 
parifb  and  ward  aforefaid,  had  notice :  And  the  faid  John  Way 
6irther  fays,  that  afterwards,  to  wit,  on  the  nineteenth  day  ot 
September  in  the  year  of  Our  Lord  1^^851  at  London  afore* 
faid,  in  the  parifh  and  ward  aforefaid,  the  faid  Colin  did 
marry  and  take  to  his  wife  one  Janet  Spratt,  fpinfter ;  by  rea- 
foQ  whereof  the  faid  Colin  thereupon  became  liable  to  pay,  and 
then  and  there  ought  to  have  paid,  to  the  faid  John  Way,  as  fuch 
adminiftrator  as  aforefaid,  the  faid  fum  of  fifty  guineas,  to  wit,  at 
London  aforefaid,  in  the  parifh  and  ward  aforefaid  :  Yet  the  faid 
Colin,  not  regarding  bis  faid  feveral  promifes  and  undertakings^ 
but  contriving  and  fraudulently  intending  craftily  and  fubtilly  to 
deceive  and  defraud  the  faid  John  Way,  as  adminiiirator  as  afore- 
faid, in  this  refpefl,  hath  not  yet  paid  the  faid  feveral  fums  of  mo- 
ney, or  either  of  them,  or  any  part  thereof,  to  the  faid  John 
Way  (although  fo  do  he  the  faid  Colin  was  req^jefted  by  the  faid 
John  Way  afterwards,  to  wit,  on  the  fame  day  and  year  lafl  afore- 
faid, and  often  afterwards,  at  London  aforefaid,  in  tHe  parifh  and 
ward  aforefaid)  \  but  he  to  pay  the  fame  hath  hitherto  wholly  re- 
fiifed,  and  flill  doth  refufe.  (Add  Counts  for  money  lent  and 
advanced}  laid  out,  expended,  and  paid;  money  had  and  receiv** 
cd ;  account  flated :  Yet  the  faid  Colin,  not  regarding  his  four 
laft*mentioned  promifes  and  undertakings  in  manner  and  form 
afcrefaid  made,  but  contriving  and  fraudulently  intending  craftily 
and  fubtilly  to  deceive  and  defraud  the  faid  David  in  his  lifetime, 
and  the  faid  Johnt  to  whom,  as  the  lawful  attorney  of  the  faid 
John  Hay  the  nephew,  and  one  of  the  next  of  kin  of  the  faid 
bavid  Scott,  adminifiration  of  all  and  flngular  the  goods  and 
chattels,  rights  and  credits,  which  were  of  the  faid  David  Scott 
deceafed,  for  the  ufe  and  benefit  of  the  &id  John  Hay  his  ne* 
phew,  and  one  of  the  next  of  kin  as  aforefaid,  by  John,  by  Di* 
vine  Providence  archbifliop  of  Canterbury^  primate  of  all  Eng- 
land, and  metropolitan,  on  the  eighth  day  of  May  in  the  year  of 
Our  Lord  1785,  at  London  aforefaid,  in  the  parjih  and  ward  afore- 
faid, was  in  due  form  of  law  committed,  fince  the  deceafe  of  the 
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faid  David,  bath  hbi  yet  pziA  the  faid  four  laft-mentioned  fiiins  of 
monev,  or  any  or  cither  of  them,  or  tfny  part  thereof,  to  th<^ 
faid  David  in  hrs  lifetime,  or  to  the  faid  John  long  fince  his  death^ 
(although  to  pay  the  fame  he  the  faid  Colin  was  r^queftedby  thef 
faid  David  in  his  lifetime  oftentimes  by  the  faid  John,  after  tbe 
deceafe  of  the  iaid  David,  to  wit,  on  the  6rfi  day  of  January  in 
the  year  of  Our  Lord  1786,  ahd  oftentime^  fince,  to  wit,  at  Lon- 
don aforefaid,  in  the  pariih  and  ward  aforefaid)  i  but  he  to  pay  tbe 
fame,  or  any  part  thereof,  hath  hitherto  wholly  rcfufed,  dnd  to  paj, 
the  fame  to  the  faid  John  Way  dotK  ftrll  refufc,*  to  the  fiurf 
John  Way,  as  fuch  adminiftfator  as  aforefaid,  hft5  damage  of  three 
hundred  pounds ;  and  therefore  he  {)rings  foit,  &c ;  and  he  zlCd 
brings  into  court  here,  &c.  W.  Russell. 

Special  affumpf^     (j/g,  H.  C.  T.  E.  and  E.  B.  complain  of  E.  B.  befng,  &c; 

Jfalhi*  fo?not  f^**  ^^'*'  ^^  ^^*  •  ^^^'  whereas  the  faid  G.  S.  &c.  before  thcmak- 
fkroceeding     to  *"?  °^  ^^^  promifc  and  undertaking  of  the  faid  E.  B.  hereafter  next 
OU  to   uk*  a  mentioned,  had  bought  of  one  y.  B,  af  Aberdeen^  in  ibat  part  tf 
load  of  cod-fiih  Great  Briiain  called  Scotland^  ^  certain  large  quantity  of  ^od-fifliy 
to  ^^*n**»     of  a  large  value,  to  be  cured  by  the  faid  J,  B:  at  Fraferburgh  in* 
tcIme'^pJuid!  Scotland,  and  to  be  there  delivered  by  the  faid  J.  B.   to  the  fei* 
'  G.  S.  &c.  or  to  their  order :  And  whereas  the  faid  E.  B.  before 
and  at  the  time  of  the  making  of  his  promffe  and  undertaking 
hereafter  next  mentioned,  was  mailer  of  a  certain  fliip  6r  veflel' 
called  tbe  Countefs  of  Sutherland^  whrch  was  thcrt  in  Che  river  of 
Thames  in  the  port  of  London,  to  wit,  at  L.  afo^faid,  &c. :  antf 
'     thereupon  it  was  then  and  there,  to  wit,  on,  &c.  at,  &c.  agreed 
between  the  faid  G.  S.  ftcc.  and  the  faid  E.  B.  that  the  faid  £.  B. 
ihould  fail  immediately  and  proceed  with  his  faid  ihip  to  F.  afore- 
faid, and  that  the  faid  plaintiff  (hould  put  on  board  his  faid  fhipy 
upon  her  arrival  at  F.  aforefaid,  three  hundred  barrels  of  the  faid 
cod-fiOi,  and  (hould  pay  him  therefore  the  ilim  of  three  (hilttngs  for 
each  ahd  every  of  the  faid  three  hundred  barrels,  for  the  freightf 
thereof;  and  that  iK  on  the  arrival  of  the  faid  Jhip  at  F.  aforefaid^ 
the  faid  defendant  fiiould  find  ihere  a  greater  quantity' of  tbe  faid 
cod'fijh  prepared  than  the  faid  three  hundred  barrels^  then  be  the 
faid  E,  B,  might  take  and  load  on  board  his  faid  Jhip  any  greater 
number  of  barrels  of  the  faid  cod-fi/h  which  he  chojcy  at  and  for  the 
fame  freight^  to  be  paid  therefore  to  the  faid  E.  B\  by  tbe  faid 
G.  S.  (sTf. ;  and  that  the  faid  Jb.  B.  for  fuch  freight  as  aforeiaidy 
fhould  bring  and  convey  iti  hb  faid  fhrp  the  faid  cod-fiib  io  to'be- 
loaden  on  board  his  faid  (hip  as  aforefaid,  from  F.  aforefaid  to  the' 
port  of  L.  aforefaid,  and  there,  to  wit,  at  the  port  of  L.  afore- 
faid, (houM  deUver  the  fame  to  tlie  faid  G.  S.  (the  perils  and  dian-* 
gers  of  the  fea  only  excepted) ;  and  the  faid  agreement  being  (or 
made  as  aforefaid  (mutual  promifes) :  And  the  faid  G.  S.&c.  in  h£k 
fay,  that  the  faid  E.  B.  did  not  fail  ii^imediateiy  after  the  making^ 
of  the  faid  agreement,  and  proceed  with  his  laid  fhip  to  F.  afore- 
faid, as  he  might  and  ouj^ht  to  have  done  ',  but  on  the  gpntrary 

thereof 


AG  At  VST  MASTER  ot  a  SHIP.  4f 

(JMreof  ncgleded  to  proceed  with  the  faid  (hip  to  F«  aForefaid, 
iof  a  long  and  unreafonahle  time,  to  wit,  for  the  fpace  of  fix  weeks 
^xt  after  the  making  of  the  faid  agreement,  and  of  the  faid  pro* 
taiife  and  undertaking  of  the  (aid  £.  B.  fo  by  him  in  that  behalf 
taiadeas  afore&id  ;  and  although  the  faid  E.  B.  did,  after  fuch  long 
tnd  unreafonahle  tinfe,  fail  toF.  aforef<vid,  and  take  on  board  the 
laid  fliip  the  faid  three  hundred  barrels  of  the  faid  cod-fifli, 
and  convej  and  bring  the  fame  to  the  port  of  L.  aforefaid,  yet, 
by  reafon  of  the  delay  and  negled  aforefaid  of  the  faid  E.  B.  ail  the 
faid  cod-fifli  became  and  were  putrid,  rotten,  unwholefome,  and 
hot  marketable,  and  of  no  value  to  the  faid  G.  S.  &c.  which  other- 
wife  would  h^ve  been  found,  fweet,  whoUfomC)  and  of  great 
value,  to  wit,  of  the  value  of  fix  hundred  pounds,  that  is  ta  (ay, 
at  L.  afore&id,  8cc.  (id  Count  like  the  firjl,  omitting  what  is  in  ^^  ^^^ 
Italic.  3d  Count,  that  plaintiils  had  bought  cod*fi(h,  and  that  sdCou&t 
defendant  was  mafter  of  a  (hip,  as  in  id  Count,  then  as  follows :) 
And  whereas  the  faid  G.  S.  &c.  having  bought  the  faid  cod-fi(h 
as  afore&id,  and  being  defirous  of  conveying  the  fame  from  F. 
sfere£iid  to  L.  aforefaid,  afterwards,  to  wit,  on,  &c.  at,  &c.  afore* 
fiud,  at  the  fpecial  inftance  and  requeft  of  the  faid  £.  B.  fo 
being  mafter  of  the  faid  laft-mentioned  (hip  or  ve(rel,  retained 
snd  employed  him  the  faidE.  B.  for  that  purpofe :  and  thereupon, 
in  conuderation  thereof,  and  alfo  in  confideration  of  certain 
fttigbt  to  be  therefore  piaid  by  the  faid  G.  S.  &c.  to  the  faid 
£.  3-  he  the  faid  £•  B.  then  and  there  undertook,  &c.  tdfetfail  and 
frouidwitb  the  faidjhip  dr  vejfely  without  hading  the  fame^  from 
the  port  of  L.  aforefaid  to  F.  aforefaid^  and  then^  to  tvit,  at  F. 
tfforefaidp  to  take  on  board  of  the  faid  lajl-mentioned  Jhip  dr  veffel, 
without  delay  J  on  her  arrival  there  j  a  certain  cargo,  coniifting 
of  divers,  to  wit,  three  hundred  barrels  af  the  faid  laft- mentioned 
Cod-iUh,  and  to  convey  the  faid  cargo  in  the  faid  (hip  •r  veiTel 
from  F.  aforefaid  to  the  port  of  L.  aforefaid,  and  then,  to  wit,  at 
the  port  of  L.  aforefaid,  to  deliver  the  fame  to  the  faid  O.  S.  6cc. 
tDwit,at  If  afbre(aid,&c.  :  Yet  the  faid  £.  B.  not  regarding, 
&c.  did  not  proceed  with  the  faid  (hip  or  veiTcl  without  Loading 
the  fame  from  the  port  of  L.  aforefaid  to  F.  aforefaid,  nor  there, 
to  wit,  at  F.  aforefaid,  take  on  board  the  faid  (hip  or  vcifel  with- 
out delay,  on  her  arrival  there,  the  faid  cargo  of  the  faid  laft*- 
mestioned  cod-fiib,  or  any  part  thereof  (although  the  faid  cargo 
was  ready  to  be  delivered  to  the  faid  £.  B.  on  his  arrival  at  F. 
afeitfaid);  but  on  the  contrary  thereof,  he  the  faid  £•  B.  after 
the  making  of  his  (aid  laft-mentioned  promife.  and  undertaking, 
did,  at  the  port  of  L.  aforefaid,  load  the  (aid  (liip  or  vedel,  and 
did  afterwards  fet  fail  and  proceed  with  the  faid  (hip  or  vefTel  fo 
loaded  for  the  port  of  L.  aforefaid  to  Inverncls  in  S.  afore(aid,  and 
there,  to  wit,  at  I.  aforefaid,  unloaded  the  faid  (hip  or  ve(rel  be« 
fore  he  proceeded  to  take  and  took  on  board  thereof  the  faid  cargo 
of  the  faid  laft-mentioned  cod-fi(h  at  F.  aforefaid,  fo  chat,  although 
be  the  faid  E.  B.  did  afterwards,  to  wit,  on  the  thirty-fiift  Mayh 
in  the  year  aforefaid,  take  on  board  of  the  faid  (hip  or  veire^,\c 
Vol.  III.  E  F- afore- 
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F.  aforefaid,  the  faid  cargo  of  the  faid  laft-mentioned  cod-fifh,  and 
did  convey  the  Ome  in  the  faid  ftilp  or  vcflcl  from  F,  aforeiaid  to 
the  port  of  L.  aforefaid,  and  there,  to  wit,  at  the  port  of  L*  afore- 
faid,  did  deliver  the  fame  to  the  faid  G  S.   &c. :  Yet  the  bid 

G.  S.  &c.  in  fa<5t  fay,  that  by  means  of  the  delay  occafioned  by 
the  loading  and  unloading  of  the  faid  (hip  or  veffel  as  aforefaid,  the 
faid  cargo  of  the  (aid  laft-mentioned  cod-iiihy  which  would  other- 
wife  have  been  fweet,  wholefome,  and  marketable,  and  of  a  large 
value)  to  wit)  of  the  value  of  fix  hundred  pounds,  became  and 
Was  putrid,  corrupt,  rotttrn,  unwholefome,  and  not  markecable» 
and  was  thereby  rendered  of  no  value  to  the  faid  G.  S.  &c.  to 

4tti  Count.  wit,  at  L.  aforefaid,  &c.  (4  h  Count,  on  a  promife  to  fet  (ail 
immediately,  and  proceed  with  the  faid  laft-mentioned  (hip  or 
veiTel  from  the  port  of  L.  aforefaid  10  F.  aforefaid,  and  there,  to 
wit,  at  F.  aforefaid,  to  take  on  board  of  the  faid  laft-mentioned 
fliip  or  yeflel,  6cc.  prout.  Breach,  that  the  faid  £•  B.  did  not 
fet  fail  immediately  after  the  making  of  his  faid  Uft-mcntioned 
prcmife  and  undertaking,  and  proceed  with  the  faid  laft-men- 
tioned (hip  or  vefici  from  the  port  of  L.  aforefaid  to  F.  aforefaid) 
.  nor  there,  to  wit,  at  F.  aforef;iid,  take  on  board  of  the  faid  taft- 
mentioned  (hip  or  vefTel  the  Lid  cargo  of  the  faid  laft-mentioned 
cod  fi(h  i  but  on  the  contrary  thereof,  he  the  faid  £.  B.  after  the 
making  of  the  faid  laft-mentioned  promife  and  undertaking)  for  a 
long  <pace  of  time,  to  wit,  for  th^  fpace  of  fix  weeks  next  after 
the  making  of  that  promife  and  undertakings  forbore  and  neg- 
lofted  to  proceed  with  the  faid  I  aft -mentioned  ihip  or  velTcl  from 
the  port  of  L.  aforefaid  to  F.  aforefaid,  contrary  to  the  form  and 
e(Fedl  of  the  faid  laft-mentior.ed  promiftr  and  undertaking  made  by 
him  in  that  behalf  as  aforefaid,  to  wit,  at  L.  aforefaid;  and  al- 
though he  the  faid  E.  B.  did  ar'ier wards,  and  after  fuch  ncgleifl 
and  dvlay  to  proceed  as  liforefaid,  fail  tt>  and  arrive  at  F.  aforeiaid, 
and  there  take  pn  board  of  the  faid  laft-mentioned  (hip  or  veflel 
the  faiu  carg<9  0/  the  (aid  iaft-fucntioned  cod  fiih,  and  did  convey 
the  fame  in  the  faid  laft-mentioned  (hip  or  veiiel  fiom  F.  afore* 
laid  to  the  port  of  L.  aforeiaid,  and  ihere,  to  wit,  at  the  port  of 
L.  aforefaid,  deliver  the  fame  to  the  faid  plaintift,  to  wit,  at  L. 
aforefaid,  &c.  :  Yet  the  faid  G.  S.  &"C.  in  t;^<5l  fay,  that  by  means 
of  the  faid  laft-mentioned  neglect  and  delay  of  the  faid  E.  B.  as 
above  mentioned,  the  faid  laftrraentioncd  cargo  of  ihe  faid  cod- 
fifti,  which  othefwife  would  have  been  fweet,  &c.  became  and 
i¥as  putrid,  &c.  to  wit,  at  L.  aforefaid,  &c.  Money  laid  out,  had, 
and  received;  and  common  coaclufioa  to  thofe  two  Counts.) 

T.    DaV£KPOJIT. 

bcclarat-on  MIDDLESEX,  j:     Jofrph  Ilodgfon,  Lite  of,&c.  was  attach, 

where  one  j.G.  ^^  ^q  anlwer  to  Blcahcam  in  a  pica  of  trefpafs  on  th<. 

Jiaving  put   li.'S  r  r  c 

lierfc  to  rtand  at  li^try  at  pla'ntlff  s  ilablrs,  Itt  theliorfc  ftay  fo  Ions  tliat  he  was  indebted  to  plaintiflf 
in  a  large  fam  of  money  for  keeping  faid  I...  rfe  j  ;tnd  faid  J.  G.  felling  laid  horfe  to  defendant,  gave 
plaintiff  orilers  to  let  defendant  have  the  hoifc  when  he  fent  for  him,  and  lold  plaint'.fT  that  defendant 
\vould  pay  what  mopey  wa«  due  for  keeping  faid  hoife  :  defendant  foon  after  fcnt  a  mefTcnt^er  for 
t'ic  horfe  and  p'aintifF  s  hill,  and  promiftd  to  p*y  plaintiff  the  njoney  due-4f  he  would  fend  Uid  hoi^e 
•ndijis  bill,  but  new  rcfufcs  to  pay  p^amtiff  the  debt,  &c.  {a). 

(a  J   This  is  a  go«d  ccafidcrjuort,     Hutt.  10 1.  Cafc- 
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cafe,  &c, ;  and  thereupon  faid  B.  by  A.  B.  his  attorney,  com<« 
plains:  for  that  whereas  he  the  laid  B.  now  kerpeth,  and  for  the 
fpacc  of  one  year  and  more  now  laft  pad  hath  kept,,  as  mafter 
thereof,  certain  (tables,  commonly  called  livery-ftables,  for  ila* 
bling^  feeding,  and  keeping  for  hire,  of  the  horfes  of  fuch  per-  - 
funs  as  have,  during  that  time,  fet  up  and  put  their  horfes  refpec« 
lively  at  livery  with  the  faid  B.  there,  to  wit,  at  W.  in  faid  county 
of  M.  aforefaid:  And  whereas,  while  he  (aid  B.  fo  kept,  as  ma* 
iter  tfaereofj  the  faid  ftables  for  the  purpofe  aforefaid,  to  wit,  on 
the  day  of  A.  D.  1750,  and  from  thence  for 

a  long  time,  to  wit,  until  and  upon  twenty-fif  ft  January  A.  D. 
1750  aforefaid,  at  W.  aforefaid,  a  certain  horfe  of  one  J.  G.  was 
by  (aid  J.  G.  fet  up  and  put  to  livery  with  faid  B.  in  and  at 
his  faid  ftables,  and  was,  during  all  that  time,  there  by  the  faid  B. 
at  the  iiiftance  and  requc  ft  of  faid  G.  ftabled,  kept,  and  fed  for 
hire,  whereby  the  faid  J.  G.  on  the  faid  twenty-firft  day  of  Ja- 
nuary in  the  year  aforefaid,  at  W.  aforefaid,  was  indebted  to  fiid 
B.  in  a  large  fum  of  money  for  the  ftabling,  keeping,  %nd  feeding 
of  the  (aid  horfe,  and  for  horfe-meat,    ftabling,  and  attendance 
found  and  provided  there  by  the  faid  B.  for  the  laid  horfe,  and  in 
and  about  faid  feeding  and  keeping  thereof;  and  faid  J.G.  fo  being 
indebted  as  aforefaid,  and  faid  horfe  fo  being  and  continuing  at  and 
in  the  faid  (tables  of  faid  B.  at  livery  as  aforefaid,  he  the  faid  J.G« 
on  fame  day  and  year  laft  afurefaid,  at  W.  aforefaid,  ordered  and 
direded  the  (aid  B.  to  let  the  faid  J.  H.  have  the  (aid  horfe,  and 
alio  a  (addle  and  bridle,  &c.  which  then  belonged  to  faid  J,  G.  and 
came  to  the  faid  ftables  with  the  faid  horfe,  whenever  laid  J.  H. 
(hould  call  for  the  (aid  horfe,  and  acquainted  the  faid  6.  that  the 
faid  J.  H«  would  pay  the  faid  debt  that  was  fo  due  and  owing  from 
the  laid  J.  G.  to  (aid  B«  for  the  faid  horfes  ftanding  at  livery  at 
faid  (tables  of  the  faid  B. :  and  thereupon  the  faid  J.  H.  after- 
wards, to  wit.  On  iame  day  and  year  laft  aforefaid,  at  W.  aforefaid, 
fent  to  the  faid  B.  a  certain  meffenger  (to  the  faid   B.  then  un- 
known), for  faid  horfe,  and  then  and  there,  in  confideration  that 
(aid  A.  B.  at  the  fpecial  inftance  and  requeft  of  the  faid  J.  H. 
^ouid  fend  the  faid  horfe  by  that  meftl-nger,  and  would  alfo  fend 
the  (aid  B.'s  bill  of  the  iaid  charges  to  the  faid  J.  H.  he  the  faid 
J.  H.  would  pay  the  faid  bill:  And  the  (aid  B.  in  fadt  faith,  that 
he  the  faid  B.  giving  credit  to  the  faid  promife  and  undertaking  of 
the  (aid  J.  H.  he  the  faid  B.  (ent'the  faid  horfe,  together  with  the 
iaid  faddle  and  bridle,  &c.  belonging  to  the  faid  J.  G,  by  the  faid 
me(renger  to  the  (aid  J.  H.  and  then  and  there  alfo  fent  his  bill  of 
the  aforefaid  charges  to  the  laid  J-  H.  which  faid  bill  then  and 
there  amounted  to  pounds  ;  of  all  which  faid  premifed 

the  faid  J.  H.  then  and  there  bad  notice :  Yet,  &c.  (common 
conclulion  for  non  payment  of  bill ;  indebitatus  ajfumffit  and 
quantum  meruit  for  horfe-keeping,  &c.  -,  ditto  for  work  and  la- 
bour i  common  conclu(ion.) 

Drevn  by  Mr.  Warriw; 

E  a  LONDON, 
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Spedai  tjffutn^  LONDON,  Jl  Thomas  Wcfton  complains  of  George  Ward> 
lorootdifcharg-  being,  &c.  in  a  ^Icaof  tr^fpafs  on  the  cafe,  &c.;  for  t\m  wherc^ 
ISi^^liftalJl  *^»  »^  *^  ^»"^^  ^^  ^^^  making  of  the  promife  and  undertake 
prifonmcnt,  if-  *"g  ^^  ^  '^'^  defendant  hereafter  next  mentioned,  he  the  fai^ 
tef  <S<Uvering  up  plaintiff  was  in  the  prifon  of  our  lord  the  king,  commonly  called 
cllate  tod  ef-  Wood-ftreet  Compter  in  the  city  of  London,  to  wit,  in  the  pa- 
ftft»»  rtfh  of  St.Michacl  Wood  ftreet,  in  the  ward  of  CripplegatcWiihin, 

to  wit,  upon  an  arreft  under  and  by  virtue  of  a  certain  other  writ  of 
our  lord  the  king  called  a  laiitaty  ifliiing  out  of  the  court  of  our 
lord  the  king,  before  the  king  himfelf  (the  f;iid  court  then  and  ftiU 
being  held  at  Weftminfterin  the  county  of  M.),  at  the  iiiit  <^che 
defendant,  againft  him  the  faid  plaintiff  and  one  Thomas  Nelbitt, 
which  writ  was  marked  for  bail  for  a  large  fum  of  money,  to  wity 
the  fum  of  two  thoufand  feven  hundred  and  thirty-feven  pounds 
and  upwards,  as  a  debt  claimed  by  and  altedged  by  the  faid  defend-* 
ant  to  be  due  from  him  the  faid  piaintifFand  one  Thomas  Nefbitty 
to  him  the  faid  defendant :  And  whereas  the  faid  plaintiA'^  at  the 
time  of  the  making  of  the  promife  and  undertaking  of  the  (aid  de* 
fendant  hereafter  next  mentioned,  was  detained  in  cuftody  in  the 
prifon  aforefaid,  at  the  fuit  of  the  faid  defendant,  for  want  of  bail 
to  the  faid  writ,  to  wit,  at  L.  aforefaid,  in  the  pari(h  and  ward 
aforefaid  :  And  whereas  the  faid  plaintiF,  at  the  time  of  the  mak- 
ing of  the  promife  and  undertaking  of  the  (aid  defendant  hereafter 
next  mentioned,  was  poiTefTed  of  certain  other  leafehold  premifes, 
to  wit,  of  fourteen  mefTuages  or  dwelling-hou(es,  with  a  certain 
yard  called  the  Orchard-Houfe  Yard,  and  a  certain  other  mefluage 
or  dwelling  bdufcfttuate  in  the  faid  yard,  with  the  appurtenances, 
fituate  in  the  pariflb  of  St.  Dunftan  in  the  county  of  Middlefex 
aforefaid,  the  faid  yard  being  adjoining  to  the  river  of  Thames 
there,  and  the  (aidyard,  with  the  appurtenances,  then  being  ufcd 
by  the  faid  plaintiff  as  a  timber-yard,  and  for  the  purpodb  of  break- 
ing up  old  (hips  and  other  vefiels  (which  bufinefs  he  the  &id 
plaintiff  then  lately  carried  on  at  the  faid  yard),  with  the  appurte- 
(i)  «  ihe  fame  nances,  ( I )  for  a  long  term  of  years,  whereof  a  great  part  is  yet  to 
w^T'i?^^A!J^!  ^^^^  ^^^  unexpired,  by  virtue  of  an  indenture  of  leafe  granted  to 

been'  aemiled  to,^..,.     -re  %  'ri      r»       t  i       ■••«     /••     t« 

him  faid  plain   the  (aid  plaintiit  by  one  John  Staples,  and  which  leafe  had  been 

«C*  by  the  faid  plaintifF  befor)^  then  affigned  and  delivered  to  the  faid 

defendant  upcn  certain  truji^  to  wit ^  for  the  benefit  of  the  faid 
plaintiff'^  aiiid  which  leafe  was  then  in  the  po(re(Eon  of  the  faid  de- 
fendant, to  wit,  at  L.  aforefaid  in  the  parifh  and  ward  aforefud : 
And  whereas  the  faid  plaintiff  was,  at  the  time  of  the  making  of 
the  faid  promiie  and  undertaking  of  the  faid  defendant  hereafter 
next  mentioned,  poiTcffedt^f  di-ers  goods  and  chattels,  (lock  in 
4rade,  houfehdd  goods,  furniture,  and  other  things  then  being  on 
the  faid  yard  called  the  Orchard-Houfe  Yard,  and  in  the  faid  oief- 
fuage  or  dwell ing-houfe  in  the  laid  yard,  with  the  appurtenances, 
nnd  of  divers  b^oks^  papers^  and  voucher s^  belonging  to  his  bufmfs 
aforefaid^  as  of  his  own  proper  goods  and  chattels,  to  wit,^at  L. 
aforefaid,  in  the  parifh  and  ward  aforefaid:  And  whereas  the  feid 
fdaintiiF,  being  fo  po(re(l<;d  of  the  feyeral  and  refpectivc  premiics 
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as  aferefaidy  and  fo  being  !n  cuftody  in  the  faid  prifon  at  the  fuit  of 
the  &id  defendant,  under  and  by  virtue  of  the  aforefaid  writ  for 
want  of  bail  thereto  as  aforefaiJ,  whilft  he  was  fo  in  cuilody  for 
the  caufe  aforefaid,  and  whilft  he  was  fo  poflefTed  of  the  feverai 
andrefpefltve  premifes  aforefaid,  in  manner  aforefaid,  to  wit,  on  thq 
twentieth  day  of  December  in  the  year  1773  aforefaid,  at  L^ 
aforefaid,  in  the  parifh  and  ward  aforefaid,  in  confi iteration  that 
the  (aid  plaintiflT,  at  the  like  fpecial  inftance  and  requeft  of  the 
faid  George,  would  permit  him  the  faid  defendant  to  retain  the 
ahrefaid  indenture  of  leafe  as  his  own  property^  and  the  premife^ 
held  under  and  by  virtue  thereof^  for  the  reftdue  of  the  term  then 
tocoTtti  therein  and  unexpired^  and  alfr  would  yield  and  deliver  up 
^e  peaceable  and  quiet  poiTefHon  of  the  aforefaid  leafehold  pre- 
oiifes,  and  all  the  faid  plaintiff's  ftock  in  trade,  and  alt  his  efFe£^s 
on  the  (aid  leafehold  premifes  (his  houfehold  furniture  excepted), 
find  alfo  his  hooksy  papers^  and  vouchers^  belonging  to  his  faid 
bufinefs^  unto  the  (aid  defendant,  for  him  the  faid  defendant  to 
retain  from  thenceforth  for  ever,  as  his  own  eftate  and  efFedts, 
goods  and  chattels,  he  the  faid  defendant  then  and  there  undertook, 
and  ^ithfully  promifed  the  faid  plaintiff,  that  he  the  faid  defendant 
would  in)mediateiy  after^vards  ^/V^  him  the  faid  plaintiff  a  full ^ 
free^  and  abfolute  difcharge  from  the  faid  defendant^  claimed  by  the 
faid  Qeorge  from  the  faid  plaintiff  and  Thomas  N.  and  from  which 
he  the  faid  plaintiff  had  been  fo  arrefted^  and  difcharge  him  the 
faid  plaintiiF  from  the  faid  atfion^  and  from  the  faid  arreft^  and 
from  the  imprifonment  aforefaid  under  and  by  virtue  thereof: 
And  the  (aid  plaintiff  avers,  thsu  he,  confiding  in  the  fa^d  laft- 
mentioned  promifeand  undertaking  of  the  faid  defendant,  fo  by  him 
ipade  in  the  behalf  as  aforefaid,  did  afterwards,  to  wit,  on  the  day 
and  year  laji  aforefaid^  ot  L,  aforefaid^  in  the  pari Jh  and  war4 
afore faid-i  Permit  him  the  faid  plaintiff  to  retain  the  aforefaid  in* 
denture  of  Ufife  as  hi^  own  property^  and  all  andfingular  the  pre^ 
mfes  held  under  and  by  virtue  thereef^for  the  rejidue  of  the  term 
then  to  come  therein  and  unexpired ^  and  did  alfo  then  and  thercj  ta 
^ity  on  the  twcnty-firft  day  of  December  in  th?  year  aforefaid, 
|it  the  faid  pariih  of  St.  Qunftan,  Stepney;  aforefaid,  in  the  faid 
pounty  of  Middlefex,  yield  and  deliver  up  the  peaceable  and  quiet 
pofleffion  of  the  aforefaid  leaieliold  premifes,  and  all  his  th^ 
i^d  plaintiff's  flock  in  trade,  and  all  his  effeds  ot\  the  faid  leafe- 
hdd  premifes  (his  houfehold  ftirniture  excepted),  unto  the  faid 
defendant,  for  him  the  faid  defendant  to  retain  the  fame  from 
theaceforth  for  ever  as  his  own  eftate  and  effedh,  goods  and  chat* 
tels;  and  the  (aid  defendant  did  then  and  there  accept  thereof, 
(UkI  hath  from  thence  hitherto  retained  the  faid  leafe  and  leaflet 
bold  premifesi  Hock  in  trade,  eife^s,  goods,  and  chattels,  as  ' 
his  own  eftate  and  effe<3s,  goods  and  chattels,  to  wit,  at  L^ 
aforelaid,  in  the  p^ri(h  and  ward  s^forefaid :  And  the  faid  Thomas 
Wefton  further  fatch,  that  he  did  afterwards,  to  v/it,  on  the  (i)  (z)  <<  day  and 
twenty 'fourth  day  of  December  in  the  year  aforefaid^  at  L,  afore*  yw  laft  •^re- 
laid^  in  the  parifly^  ^c.  aforefaid^  tender^  and  caufe  to  be  tendered^  f-j***^  ft^ 
unto  the  faid  defendant  au  his  the  faid  Thomas  lrejton*s  books  y  pa^  ^J^^^^^,^ 

E  3  pers;^  tp" 
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p^rs^  and  vouchers  belonging  to  his  faid  hufinefsyfor  him  the /aid 
defendant  to  take^  accept^  l^^fpt  o^d  retain  from  thenceforth  as  his 
9wn  goods  and  chattels  for  every  and  then  and  there  requefled  the 
faid  defendant  to  accept  thefame^  and  to  give  him  the  faid  plaintiff 
a  full  and  free  and  abfolute  dijiharge  from  the  faid  debt  claimed 
by  the  faid  defendant  from  the  faid  plaintiff  and  y,  N.  and  for  which 
he  had  been  fo  airefled^  and  /^difcharge  him  the  (aid  plaintiff  from 
X\iQ  faid  aSfiony  and  from  the  faid  arrefl,  and  from  bis  imprifon- 
mcnt  aforefaid>  under  and  by  virtue  thtreof:  Yet  the  faid  defend- 
ant, not  regarding,  &c.  but  contriving,  &c.  he  the  faid  defend* 
[''  edatd  "or  *"'(')  ^^^  the  time  when  the  faid  books^  paper  s,  and  vouchers  were 
within  a  rcafon-  fi  tendered  to  him^  and  always  afterwards^  ^^f^f^^  to  accept  thereof 
able  time  then  nor  did  he  then^  or  at  any  other  time  before  or  afterwards^  or  to  dif 
rext  foU*wiiig,  charge  the  faid  Thomas  Wefton  from  the  debt  claimed  by  him  the 
<Jifchaf|;c"        yi/W  defendant  againjl  the  faid  plaint^  and  T.  N.  or  from  the  faid 
a^ionj  or  the  faid  arreji^  or  the  imprifonment  aforefaid  by  virtue 
thereof  although  to  perform  his  aforefaid  lafl -mentioned  promife 
and  undertaking,  fo  by  him  made  in  this  behs^If  as  aforefaid,  he  the 
faid  defendant  was  requeued  by  the  faid  plaintiff  afterwards,  to 
wit,  on  the  day  and  year  laft  aforefaid,  and  often  afterwards,  to 
wit,  at  L.  aforefaid,  in  the  parilh  and  ward  aforefaid)  ;  but  he  fo  to 
(i)  •' neglcfted  do  (2)  hath  wholly  refufed\  by  means  whereof  the  faid  plaintiff 
•ndrefufcd  for  a  ^^j  j^gpj  ^nd  detained  in  the  prifon  aforefaid  againft  his  will,  and 
rcxt  fiuLUnR"  ""^«''  ^^^  aforefaid  arreft,/or  want  of  bail  to  the  faid  writ,  for  a 
to  wit,  fdr  the  long  time,  to  wit,  for  the  fpace  of  five  months  next  after  the  (3) 
fpace   of    five  making  of  the  tender  of  the  aforefaid  books^  paper^y  and  vouchers 
months  rhcn      fg   fhg  jr^ij  defendant ^    and  was  forced  and  obliged  to  lay  out 
r*^ wi/^"T  "^'  and  exptnd  a  large  fum  of  money,   to   wit,  the  fum  of  thirty 
i^refaid   in  the  pounJs,  in  and  about  the  obtaining  and  procuring  his  releafe  and 
parim.&catote.  difcharge  from  the  faid  imprifonment,  to  wit,  ^C  L.  aforefaid,  in 
^a:d^*'  the  parifh  and  ward  aforefaid.    .And  whereas,  &c.  &c.     (Ther^ 

(3)  "delivering  ^,^^  ^  fecond  Count,  leaving  out  what  is  in  Italic,  an4  ipfcrtinr 
Ttr^l^Z  i"'l"d  thereof  what  is  in  the  margin.) 

afore ftjdm  form  J»   MORGAMt 
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DECLARATIONS  on  COMMON  PROMISES, 
&c.  AND  BY  AND  AGAINST  PARTICULAR 
PERSONS. 

h:4ehk0tus af^  MIDDLESEX,  (f.  Jofeph  Reading  complains  of  Peter  Maw- 
fimj Jit  for  ficods,  fcii,  being  in  the  cufiody^  Uc.  :  fur  that  whereas  the  faid  defendant 
*c.foWandde.  heretofore,  to  wit,  on  the  day  of  A-  D.  at 

Uvercd.  Weftnilnftcr  in  the  county  of  Middlefex,  was  indebted  to  the  fajd 

plaintiiF  ia  pounds  of  lawful  money  of  Gre^t  Britain,  for 

divcn 


ON  COMMON  PROMISES,  5:c.  SS 

divers  good?,  wares,  and  merchandizes  ( i }  by  (aid  pIniutifF before  {i)  Ko  ocufion 

that  time  fold  and  deii^ered  to  the  Taid  defendant,  and  at  his  fpc-  |j^f  pUintiff  to 

cial  inffance  wid  requefl: ;  and  being  fo  indebted,  he  faid  ^^f^^^' j^^ f^^^  ^*^* 

aat,  in  conftderation  t2)ereDf,# afterwards,  to  wir,  on  the  day  andgun^  ^^i  p^^ 

year  sifore(aid,  at  Wcftminfter  aforeCiid,  undercook  and  faithfully  139. 

promifed  faid  plaintiff  to  pay  him  faid  Cum  of  money  when  he  the 

faid  defendant    (hould  be    thereto  afterwards   requeued:     And ^antum  meruin 

whereas  afterwards,  to  wrt,  on  the  fame  day  and  year  aforefaid, 

at  Wcftminfter  aforefaid,  in  confi deration  that  faid  plaintiff,  at 

the  like  fpectul  inftance  and  requefl  of  faid  defendant,  had  before 

that  time  fold  and  delivered  to  faid  defend  Ant  divers  odier  goods, 

wares,  and  merchandizes,  he  faid  defendant  undertook,  and  thea 

and  there  faithfully  promifed  faid  plainrifF,  to  pay  hi.ii  fo  much 

money  as  he  therefore  reafonably  deserved  to  have,  when  he  faid 

defendant  (hould  be  thereto  afterwards  requeued ;  And  faid  plain* 

tiiF  avers,  that  he  therefore  reafonably  deicrved  to  have  of  the  faid 

defendant  other  pounds  of  like  tawtul  money,  to  wit,  at 

Weftminfter  aforefaid  ;  whereof  the  faid  defendant  afterwards^  to 

wit,  ou  the  day  acid  year  aforefaid,  there  bad  notice, 

AND  whereas,  &c.  &c.  Ibr  the  work  and  labour,  care  and  di-  InJMatui    mf^ 
ligcncc,  of  faid  plaintiff,  by  him  faid  plaintiff  and  bis  fervants  he  -  f"^lfi^'^^^^^ 
fore  that  time  done,  performed,  and  beflowed  in  and  about  the  J^ff^^'d  ^^ 
bufinefs  of  faid  defendant,  and  fi>r  the  f<iid  defendant,  and  at  his 
like  fpecial  kiil'\u:e  and  requeft  ;  and  being  fo  indebted,  &c.  (as 
.before) :  And  whereas,  &c.  in  conitderation  ttiat  (aid  plainciS!,  at  a^,^^^  mmnfi^ 
the  like  fpecial  inftance  and  requeil  of  (aid  defendant,  had  before 
that  time,  by  himfelf  and  his  fervants,  done,  performed,  and  be* 
ftowed  other  his  work  and  labour,  care  and  diligence,  in  and  about 
other  the  bufinefs  of  faid  defendant,  and  for  faid  defendant,  he 
faid  defendant  undertook,  and  then  and  there,  5cc«  to  pay  fo  much^ 
ice. :   And  faid  plaintiff  avers,  &c«  (as  before). 

AND  whereas  (aid  defenJunt  afterwards,  &c*  was  indebted  to  Money laklwt^ 
(aid  plaintiff  \\\  other         pounds  of  like  lawful  money,  by  the  faid  &c* 
plaintiff  before  that  time  laid  out,  expended,  and  paid  for  the  faid 
defendant,  and  at  his  like  fpecial  inftance  and  requeil  %  and  being 
fo  indebt^y  5(c« 

i^ND  whereas,  &c.  faid  defendant  afterwards,  Uc*  was  indebt-  Money  lent  mi 
ed  to  the  faid  plaiiuiff  in  other  pouncb  of  like,  &c.  for  advanced,  ftc. 

money  by  faid  plaintiff'  before  that  time  lent  and  advanced  to  the 
faid  defendant,  and  at  his  like  (b^cial  inftance  and  reoueft ;  and  be- 
^ng  fo.  indcQc^d^  $cc, 

AND   whereas  faid   defendant  afterwards,  to  wit,  on,  &c.  at,  Money  had  wA 
}^c.  v^as  indebted  to  the  Lid  plaintiff  in  ouie^  '    pounds  of  received^  te^ 

'  ^     '     ]p  4  likQ 
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P^rs^  and  veiuhers  belonging  to  his  faid  bufinefi^for  him  the  fad 
difendant  to  take^  accept^  keep^  and  retain  from  thenceforth  as  his 
own  gcods  and  chattels  for  e-ver^  and  then  and  there  requejied  the 
fjtd  defendant  to  accept  thefame^  and  to  give  him  the  faid  plaintiff 
a  full  and  free  and  ahfolute  difharge  from  the  faid  debt  claimed 
by  the  faid  defendant  from  the fatd  plaintiff  and  y,  N.  and.  for  which 
he  had  been  fo  airefted^  and  /^difcharge  him  the  faid  plaintiff  ftom 
XbR  faid  alfion^  and  from  the  faid  arrefl,  And  from  his  imprifon- 
ment  aforcfaid,  under  and  by  virtue  thtreof:  Yet  the  faid  defend- 
ant, not  regarding,  &c.  but  contriving^  uc.  he  the  (aid  defend* 

iimiJrfitfclT'or  *"'  (')  ^'  ^^*  ^^"^  when  the  faid  books^  papers  ^  and  vouchers  were 

aRafon-  fi  Undtred  to  him^  and  always  afterwards^  refufed  to  accept  thereof 

ches  toor  did  he  theuy  or  at  any  other  time  before  or  afterwards^  or  to  dtf 


kBamw^^  charge  the  faid  I'homas  Wefton  from  the  debt  claimed  by  him  the 

^efenJfan 


faid  defendant  againfl  the  faid  plainuff  and  T.  N.  or  from  the  faid 

a^ion^  or  the  faid  arrejl^  or  the  iniprifonment  aforefaid  by  virtue 

thereof^  although  to  perform  his  aforefaid  lafl-mentioned  promifc 

and  undertaking,  fo  by  him  made  in  this  behalf  as  aforefaid,  he  the 

£ud  defendant  was  requefted  by  the  faid  plaintiff  afterwards,  to 

wit,  on  the  day  and  year  laft  aforefaid,  and  often  afterwards,  to 

wit,  at  L.  aforefaid,  in  the  parifh  and  ward  aforefaid) ;  but  he  foto 

(i)<«Be^kacd  do  (a)  bath  wholly  refufed\  by  means  whereof  the  faid  plaintiff 

andrefiifed  for  a  ^^,^^5  j^^j^  j„j  detained  in  the  prtfon  aforefaid  againft  his  will,  and 

next  ^Uirwinr.  ""^''  ^^  aforefaid  arreft,/ffr  want  of  bail  to  the  faid  writ^  for  a 

to  wit,  i<sc  the  l^'^'g  time,  to  wit«  for  the  fpace  of  five  months  next  after  the  (3) 

fpjee  of    five  making  of  the  tender  of  the  aforefaid  books^  popers^^  and  vouchers 

Aorths  rh<n      f^   /^^  j^i^  defendant^    and  was  forced  and  obliged  to  lay  out 

next  tottovr.np,  ^^j  cxptnd  a  large  fum  of  money,  to    wit,  the  fum  of  thirty 

i«reCud*  in  Che  pounds,  in  and  about  the  obtaining  and  procuring  his  releafe  and 

pahih.ftcaioie-  difcharge  from  the  faid  imprifonment,  to  wit,  jit  L.  aforefaid,  in 

fa:di*'  the  pariih  and  ward  aforefaid.    ^nd  whereas,  &c.  &c.     (There 

(3 ',  "delivering  ^,^^  ^  fecond  Count,  leaving  out  what  is  in  Italic,  and  i|iferting 

''J'Z^J^^'Z  in.lcad  thereof  wliat  is  in  the  margin-) 

aforeftdinionn  J-   WORGAMt 


DECLARATIONS  on  COMMON  PROMISES, 
&c.  AND  BY  AND  AGAINST  PARTICULAR 
PERSONS. 

hie^kmtwimf.  MIDDLESEX,  (f.  Jofeph  Reading  complains  of  Peter  Maw- 
^w^jt'fo-^coJs,  fen,  biing  in  the  cujiody^  Uc, :  fur  that  whereas  the  faid  defendant 
•c.  uM  and  de-  heretofore,  to  wit,  on  the  day  of  A-  D.  f^ 

Ibcird.  \Veftn;jnfter  in  the  county  of  Middlefex,  was  indebted  to  the  &jd 

plaintiff  iu  pounds  of  lawful  money  of  Gre^C  ~ 


divers  good?,  wares,  and  merchandizes  {i)  hy  laid  pLiiotiff  before  fil  No occjfion 

th«  Time  fold  and  ddi»ercd  (o  the  feid  defendant,  and  at  hi",  fpe-  f""  iJ»'"iff  «• 

cia]  indanc?  and  requeft  ;  and  being  fo  indebted,  he  iaid  f^efend- ^*  '^''   "*'* 

%nt,  in  confideration  thereof.* afterwards,  to  wir,  on  (he  day  and£uij.   tii   p^, 

year  aforesaid,  at  Wefbninfter  afnreQid,  undertuotc  and  faiilifully  ij;, 

praitiitcd  faid  platncitf  to  piy  him  Taid  fum  cf  mmtey  when  he  the 

£ud  dcrendant    (hould    be    thereto  alterwards    requelkd:     And  ^^.nruii  ■■»»•>. 

whereas  afterwards,  to  wtt,  cm  the  fame  day  and  year  aforef^id, 

at  WeRminller  aforefaid,  i.i  coivfi deration  that  faid  pbintifF,  at 

the  liLe  fpeci^^l  inllancc  and  requed  of  faid  defendant,  had  before 

tiiat  titne  fold  and  delivered  to  faid  defi;nd.\iit  divers  otlicr  goods, 

warcSi  and  merchandizes,  he  faid  defendant  underlnok,  and  then 

tnd  there  faithfully  protnift:d   (aid  plaiiititF,  to  p^y  hi.n  Co  much 

money  as  tie  therefore  reafoiiably  dcferved  to  have,  when  he  faid 

defendant  fliould  be  thcretu  afterwards  letiuenwl:  And  faid  plain- 

tilf  avers,   lliat  he  therefore  reafonahly  delerved  to  have  of  the  (aid 

defendant  other  pounds  of  Ulce  lawful  money,  to  wit,  at 

Weftminfter  afi>re(a(d  ;   whoreof  the  faid  defendant  afterwaids,  to 

wit,  on  the  day  and  year  aforefaid,  there  had  notice. 

AND  whereas,  &c.  &c.  for  the  work  and  labour,  care  an<l  di-  /«ftUra>a>    4- 
ligence,  of  faid  plaintiff,  by  him  fuid  plainti.T  and  his  fcrvants  be  ■  fi^ffi,;^'"^'* 
fore  that  time  done,  performed,  and  bellowed  in  and  about  the  •ff'j^'fjfTO^ 
balinefs  of  faid  defendant,  and  for  the  f^id  defendant,  and  at  his 
like  fpecial  ki2;.ice  and  retjued  ;  and  beiJig  fo  indebted,  See.   (aa 
.before)  :    And  whereas,  Etc.  in  condderation  ttiat  laid  plainci?,  ^t^tmatmcn^, 
the  like  fpecial  inftancc  and  ret^uelt  of  (aid  defendant,  had  before 
that  time,  by  himfelf  and  his  fcrvants,  done,  performed,  and  be - 
(towed  other  his  work  and  Ubour,  care  and  di]igence,in  and  about 
other  the  buftnefs  of  faid  defendani,  and  for  faid  defendant,  he 
fiid  defendant  undertook,  and  then  and  there.  Sec.  to  payfo  much^ 
&c. :  And  faid  pbiniifT  avers,  &c,  (as  beture). 

AND  whersas  laid  defenJii«  afterwards,  &c  was  indsbted  to  hfonerUJd  wi^ 
laid  plaintiff  \\\  other         pounds  of  Hie  lawful  money,  by  the  faid  t^- 
plaintiff  bci'cre  that  time  laid  out,  expended,  and  paid  for  the  laid 
dtfend^'K,  and  at  his  like  fpecial  inilance  and  requeft;  apd  being 


AND  whereiP,  ic.  faid  dcfci-.Jaiit  afterwards,  &c.  wa8  indcbt-  mwtt  i™r  mj 
«ii  lo  ilic  faid  plaiiUilV  in  other  pounds  of  like,  itt.  for  ti.ieoca,  fcc. 

money  by  faid  pUinliff  before  thai  time  lent  and  advanced  to  ihe 
laid  dilendant,  and  at  his  like  fpe.cial  intiancc  and  r<^ueft  j  ud  be- 
^  fo.  iadi:btud,  6£c. 

lercas  faid   dt-fcndanl  ;jftcrwards,  to  wit,  ea.lCc.M,  m«»,  ^^  ^^ 


5i  ASSUMPSIT  SPEC<AL.~By  IMPRISONED  DEBTOR, 

Spedai  ^ufUffit  LONDON,  Jf.  Thomas  Wefton  complains  of  George  Ward, 
fornotdifcharg-  being,  &c.  in  a  ^Ica  of  tr^fpafs  on  the  cafe,  &c. :  for  that  where* 
ISfi^^iS^  a?,  at  the  time  of  the  making  of  the  promifc  and  undertak* 
prifoiiRient,  ifl  *"g  ^  ^  '^•^  defendant  hereafter  next  mentioned,  he  the  fai4 
terdeUvering  up  plaintiff  was  in  the  prifon  of  our  lord  the  king,  commonly  caHcd 
dlate  tod  ef-  Wood -ftreet  Compter  in  the  city  of  London,  to  wit,  in  the  pa- 
ftft»»  rifh  of  St.Michael  Wood  ftreet,  in  the  ward  of  CripplegatcWiihin, 

to  wit,  upon  an  arreft  under  and  by  virtue  of  a  certain  other  writ  of 
our  lord  the  king  called  a  laiitaU  iflviing  out  of  the  court  of  our 
lord  the  king,  before  the  king  himfelf  (tlie  faid  court  then  and  ftiU 
being  held  at  Weflminfler  in  the  county  of  M»)f  at  the  foit  of  the 
defendant,  againft  him  the  (aid  plaintiff  and  one  Thomas  Nelbitt, 
which  writ  was  marked  for  bail  for  a  large  fum  of  money,  to  wity 
the  fum  of  two  thoufand  feven  hundred  and  thirty-feven  pounds 
and  upwards,  as  a  debt  claimed  by  and  alledged  by  the  faid  defend* 
ant  to  be  due  from  him  the  faid  plaintiff  and  one  Thomas  Nefbitt, 
to  him  the  faid  defendant :  And  whereas  the  faid  plaintiff*,  at  the 
time  of  the  making  of  the  promife  and  undertaking  of  the  (aid  de* 
fendant  hereafter  next  mentioned,  was  detained  in  cuftody  in  the 
prifon  aforefaid,  at  the  fuit  of  the  faid  defeiulant,  for  want  of  bail 
to  the  faid  writ,  to  wit,  at  L.  afbrefaid,  in  the  parifh  and  ward 
aforeiaid  ;  And  whereas  the  faid  plaintiF,  at  the  time  of  the  mak* 
ing  of  the  promife  and  undertaking  of  the  faid  defendant  hereafter 
next  mentioned,  was  poifeffed  of  certain  other  leafehold  premifes, 
to  wit,  of  fourteen  meffuages  or  dwelling-houfes,  with  a  certain 
yard  called  the  Orchard-Houfe  Yard,  and  a  certain  other  meiTuage 
or  dwelling  houfcfituate  in  the  faid  yard,  with  the  appurtenances, 
fituate  in  the  pariflb  of  St.  Dunftan  in  the  county  of  Middlefex 
aforefaid,  the  faid  yard  being  adjoining  to  the  river  of  Thames 
there,  and  the  faidyard,  with  the  appurtenances,  then  being  ufed 
by  the  faid  plaintiff  as  a  timber-yard,  and  for  the  purpofe  of  break- 
ing up  old  (hips  and  other  veffels  (which  bufinefe  he  the  faid 
plarntiS*  then  lately  carried  on  at  the  faid  yard),  with  the  appurte- 
^*)  "iJ?*!  ^*"^  nances,  ( i )  for  a  long  term  of  years,  whereof  a  great  part  is  yet  to 
CmSlnifcd  w  c^"^^.and  unexpired,  by  virtue  of  an  indenture  of  leafe  granted  to 
him  aid  plain  the  faid  plaintiff  bv  one  John  Staples,  and  which  leafe  had  been 
gC'  by  the  faid  plaintiff*  beforfe  then  affigned  and  delivered  to  the  faid 

defendant  upon  certain  truji^  to  wit^  for  the  benefit  of  the  faid 
plaintiff  and  which  leafe  was  then  in  the  poffciEon  of  the  faid  de- 
fendant, to  wit,  at  L.  afurefaid  in  the  parifh  and  ward  aforefaid  : 
And  whereas  the  faid  plaintiff  was,  at  die  time  of  the  making  of 
the  faid  promile  and  undertaking  of  the  faid  defendant  hereafter 
next  mentioned,  poflcfTedof  di.ers  goods  and  chattels,  ftock  in 
4ra(Je,  houfehdd  goods,  furniture,  and  other  things  then  being  on 
the  faid  yard  called  the  Orchard-Houfe  Yard,  and  in  the  faid  mef- 
fuagc  or  dwell ing-houfe  in  the  faid  yard,  with  the  appurtenances, 
and  of  divers  hoksy  papers^  and  voucher s^  belonging  to  his  hufinefs 
aforefaid^  as  of  his  pwn  proper  goods  and  chattels,  to  wit,. at  L. 
-aforefaid,  in  the  parifh  and  ward  aforefaid:  And  whereas  the  faid 
iJaintiff,  being  fo  poffeflcd  of  the  feveral  and  refpcclivc  premifes 
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as  aforefaid,  and  fo  being  in  cuftody  in  the  faid  prifon  at  the  fuit  of 
the  fiiid  defendant,  under  and  by  virtue  of  the  aforefaid  writ  for 
want  of  bai4  thereto  as  aforefaaJy  whilft  he  was  fo  in  cuilody  for 
the  caufe  aforefaid,  and  whilft  he  was  fo  poflefTed  of  the  feverai 
andrefpefltve  premifes  aforefaid,  in  manner  aforefaid, to  wit,  on  the 
twentieth  day  of  December  in  the   year   1773  aforefaid,  at  Lf 
aforefaidf  in  the  parifh  and  ward  aforefaid,  in  confideration  that 
the  (aid  plaintiflF,  at  the  like  fpecial  inftance  and  requeft  of  the 
faid  George,  would  permit  him  the  faid  defendant  to  retain  tht 
afirefaid  indenture  of  leafe  as  his  own  property ^  and  the  premife$ 
held  under  and  by  virtue  thereof  for  the  rejidue  of  the  term  toen 
toccme  therein  and  unexpired^  and  alfr  would  yield  and  deliver  up 
the  peaceable  and  quiet  pofTeffion  of  the  aforefaid  leafehold  pre« 
ffiifes,  and  all  the  faid  plaintiff's  ftock  in  trade,  and  all  his  eflFe<S(s 
on  the  &id  leafehold  premifes  (his  houfehold  furniture  excepted), 
find  alfo  his    books<t    papers^    and  voueberf,  belonging  to  his  faid 
bvfnefsj  unto  the  faid  defendant,  for  him  the  faid  defendant  to 
retain  from  thenceforth  for  ever*  as  his  own  eftate  and  efFedh, 
goods  and  chattels,  he  the  faid  defendant  then  and  there  undertook, 
and  fiaiithfully  promifed  the  faid  plaintiff,  that  he  the  faid  defendant 
would  immediately  afterwards  give  him  the  faid  plaintiff  a  full ^ 
free^  and  abfolute  difcharge  from  the  faid  defendant^  claimed  by  the 
foid  Qeorge  from  the  faid  plaintiff  and  Thomas  N,  and  from  which 
be  the  faid  plaintiff  had  been  /o  arrefted^  and  difcharge  him  the 
bid  plaintiff  from  the  faid  atfton^  and  from  the  faid  arreft^  and 
from  the    imprifonment    aforefaid  under  and  by  virtue  thereof; 
And  the  &id  plaintiff  avers,  that  he,  confiding  in  the  faid  laft- 
mentioned  promife  and  undertaking  of  the  faid  defendant,  fo  by  him 
puide  in  the  behalf  as  aforefaid,  did  afterwards,  to  wit,  on  the  day 
end  year  lajf  aforefaid^   at  L,  aforefaid^  in  the  parijh  and  war 4 
aforefaid^  permit  him  the  [aid  plaintiff  to  retain  the  aforefaid  in* 
denture  of  lepife  as  hif  own  property^  and  all  andfingular  the  pre^ 
mifes  held  under  and  by  virtue  thereof  for  the  rejidue  of  the  term 
then  to  come  therein  and  unexpired^  and  did  alfo  then  and  there^  t^ 
pity  on  the  twenty-firft  day  of  December  in  thf  year  aforefaid, 
^tthe  faid  pariih  of  St.  Qunffan,  Stepney;  aforefaid,  in  the  faij 
pouDty  of  Middlefex,  yield  and  deliver  up  the  peaceable  and  quiet 
pofleffion  of    the  aforefaid   leafehold  premifes,    and   all  his  th^ 
l^d  plaintiff's  ftock  in  trade,  and  all  his  effeds  oi)  the  faid  leafe- 
hold premifes  (his  houfehold  furniture  excepted),  unto  (he  fai() 
defendant,  for  him  the  faid  defendant  to  retain  the  fame  frooi 
thenceforth  for  ever  as  his  own  eftate  and  effeds,  goods  and  chat- 
tels; and  the  (aid  defendant  did  then  and  there  accept  thereof, 
fUid  hath  from  thence  hitherto  retajned  the  faid  leafe  and  leafc^v 
hold  premifes^    Itock    in  trade,  effcSts^  goods,  and  chattels,  as  ' 
his  own  eftate  and  effe<3s,  goods  and  chattels,  to  wit,  at  L* 
aforeiaid,  in  the  pariih  and  ward  s^forefaid:  And  the  faid  Thomas 
Wefton  further  faich,  that  he  did  afterwards,  to  v;it,  on  the  (i)  (z)  «  day  «iul 
twenty-fourth  day  of  December  in  the  year  aforefaid^  at  L.  afore-  y^^  **ft  •*<»«- 
j[aidj  in  theparifh^  ^c.  aforefaid^  tender^  and  caufe  to  be  tendered^  ?-j'*'^^°*I^ 
unto  the  faid  defendant  all  his  the  faid  Thomas  ff^ion's  books,  pa^  ^'  ^^l^l^ 

E  3  pcrsf  ti^^ 


"^ 


54  GENERAL  INDEBITATUS  ASSUMPSIT 

fers^  and  vouchers  belonging  to  his  fald  hufinefs^for  him  the  faU 
defendant  to  take^  accept^  keep^  and  retain  from  thenceforth  as  his 
own  goods  and  chattels  for  e^ver^  and  then  and  there  requefied  the 
fiiid  defendant  to  accept  thefame^  and  to  give  him  thefaid  plaintiff 
a  full  and  free  and  abfolute  dijlharge  from  the  faid  debt  claimed 
by  the faid  defendant  from  the faid  plaintiff  and  y^  N,  and  for  which 
he  bad  been  fo  arrefted^  and  /^difcharge  him  the  (aid  plaintiff  from 
thefaid  a^ionj  and  from  the  faid  ai  re/I,  and  from  his  imprifon- 
ment  aforefaid,  under  and  by  virtue  thtreof:  Yet  the  faid  defend- 
ant, not  regarding,  &c,  but  contriving,  &c.  he  the  (aid  defend- 
l^JLLxy'Z  ""'  (»)  ''V^'/f'"  ^b'nthtfuid  books,  paper,  and  vouchers  v>nt 
within  a  reafon-  P  tendered  to  btm^  and  always  afterwards^  refujed  to  accept  tbereoj^ 
able  time  then  nor  did  be  then^  or  at  any  other  ti/ne  before  or  afterwards^  or  to  dif* 
next  foU*wing,  charge  the  faid  ThomsLS  Wcfton  from  the  debt  claimed  by  him  the 
difchaf|;e''        yi/W  defendant  again/  the  faid  plainyff  and  T.  N.  or  from  thejaid 
a^ionj  or  thefaid  arrejl^  or  the  imprifonment  aforefaid  by  virtut 
thereof  although  to  perform  his  aforefaid  lafl-mentioned  promife 
and  undertaking,  fo  by  him  made  in  this  behalf  as  aforefaid,  he  the 
faid  defendant  was  requefted  by  the  faid  plaintiff  afterwards,  to 
wit,  on  the  day  and  year  laft  aforefaid.  and  often  afterwards,  to 
wit,  at  L.  aforefaid,  in  the  parifh  and  ward  aforefaid)  ;  but  he  foto 
(a)"  nesle^led  do  (2)  bath  wholly  refufed\  by  means  whereof  the  faid  plaintiff 
andrefufed  for  a  ^j^g  j^^p^  j^^j  detained  in  the  prifon  aforefaid  againfl  his  will,  and 
rcxt  foUowinsr"  ""^^''  ^^  aforefaid  arreft,  for  want  of  bail  to  thefaid  writ^  for  a 
to  wit,  i6r  the  lofig  time,  to  wit*  for  the  fpace  of  five  months  next  after  the  (3) 
fpace  of    five  making  of  the  tender  of  the  aforefaid  booisy  papersi^  and  vouchers 
months  then      ^^   ff,^  j-^id  defendant^    and  was  forced  and  obliged  to  lay  out 
to  wit^^a°7'"a'  ^^^  cxptnd  a  large  fum  of  money,  to   wit,  the  fum  of.  thirty 
i^refaid   in  the  P<^unds,  in  and  about  the  obtaining  and  procuring  his  releafe  and 
pari(h,&c.aiofe.  difcharge  from  the  faid  imprifonment,  to  wit,  at  L.  aforefaid,  in 
faid}*'  the  pariih  and  ward  aforefaid.    And  whereas,  &c.  &c.     (Ther^ 

^^^h  ^*^Irff-"^  was  a  fecond  Count,  leaving  out  what  is  in  Italic,  and  i|ifertin( 
of'the^cnJ^s  «"^^^*^  ^*^«f«®f  w'»^^  "  »"  ^^«  margin-) 

afortfa:din  form  J-   MoRGAIf, 

aforefaid,*' 


DECLARATIONS  on  COMMON  PROMISES. 
&c.  AND  BY  AND  AGAINST  PARTICULAR 
PERSONS. 

hMhkmtuiaf.  MIDDLESEX,  ff.  Jofeph  Reading  complains  of  Peter  Maw- 
>w;/r  for  goods,  fen,  being  in  the  cujlody^  i^'c. :  fur  that  whereas  the  faid  defendai^t 
Sfq.  foW  and  de-  heretofore,  to  wit,  on  the  day  of  A-  D.  at 

Uvcrcd.  Weftnilnfter  in  the  county  of  Middlefex,  was  indebted  to  the  fajd 

pldintiiF  ill  pounds  of  lawful  money  of  Gre^t  Britain,  for 

divers 
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divers  good?,  wares,  and  merchandizes  ( i )  ^^^  feid  plaintiff  before  (i)  Ko  occafion 
that  time  fold  and  delivered  to  the  faid  defendant,  and  at  his  fpe-  'o*'  pontiff  to 
cial  inflance  and  requeft  ;  and  being  fo  indebted,  he  faid  defend- ^J^^  "^^'^ 
anty  in  confideration  t2^ereof,# after \vards,  to  wir,  on  the  day  andgQij,  i^i  p^^ 
year  aforclaid,  at  Weftminfter  aforeCiid,  undercook  and  faithfully  139. 
proniifed  faid  plaintiff  to  pay  him  faid  fum  of  money  when  he  the 
faid  defendant    (hould  be    thereto  afterwards   requeued :     And  ^antum  meruin 
whereas  afterwards,  to  wrt,  on  the  fame  day  and  vear  aforefaid, 
at  Weftminfter  aforesaid,  in  coiifi deration  that  faid  plaintiff,  at 
the  like  fpeciul  inflance  and  requcfl  of  faid  defendant,  had  before 
that  time  (old  and  delivered  to  faid  defendant  divers  other  goods, 
wares,  and  merchandizes,  he  faid  defendant  undertook,  and  thea 
and  there  faitiifully  promifed  (aid  plaintiff,  to  p<iy  hi.n  fo  much 
money  as  he  therefore  reafon:^bly  deferved  to  have,  when  he  faid 
defendant  (bould  be  thereto  afterwards  requeued :  And  faid  plain- 
tiff avers,  that  he  therefore  reafonably  delerved  to  have  of  the  faid 
defendant  other  pounds  of  like  lawful  money,  to  wit,  at 

Weftminfter  aforefaid  ;  whereof  the  faid  defendant  afterwards,  to 
wit,  on  the  day  and  year  aforefaid,  there  had  notice. 

* 

AND  whereas,  &c.  &c.  (or  the  work  and  labour,  care  and  di-  IfuUhHatut    mf* 
ligence,  of  faid  plaintiff,  by  him  faid  plaintiff  and  his  fervants  he-  P^Pfi*"*^^^^ 
fore  that  time  done,  performed,  and  be  (lowed  in  and  about  the  ^^jIIJd^2,^||i^ 
bufinefs  of  faid  defeiKlant,  and  for  the  faid  defendant,  and  at  his 
like  fpecial  aii7!.ice  and  requeft  ;  and  being  fo  indebted,  &c.  (as 
.before) :  And  whereas,  &c.  in  conitderation  that  (aid  plaintiff,  at  a^,,^^  merm/i^ 
the  like  fpecial  inftance  and  requell  of  (aid  defendant,  had  before 
that  time,  by  himfelf  and  his  fervants,  done,  performed,  and  be- 
ftowed  other  his  work  and  labour,  care  and  diligetkQe,in  and  about 
other  the  bu(tnefs  of  faid  defendant,  and  for  faid  defendant,  he 
faid  defendant  undertook,  and  then  and  there,  &c,  to  pay  fo  much^ 
jcc. :  And  faid  plaintiff  avers,  &c.  (as  before). 

AND  whereas  (aid  defendant  afterwards,  &c*  was  indebted  to  Money  hud  wt^ 
(aid  plaintiff  in  other         pounds  of  like  lawful  money,  by  the  faid  &c. 
plaintiff  before  that  time  laid  out,  expended,  and  paid  for  the  faid 
defendant,  aivl  at  his  like  fpecial  inftance  and  requeft ;  and  being 
fo  indebted,  &c, 

AND  whereas,  &c.  faid  defendant  afterwards,  Uc*  was  indebt-  Money  lent  mi 
ed  to  the  faid  plaintiff  in  other  poun(b  of  like,  &c.  for  advanced,  8ec« 

money  by  faid  plaintiff  before  that  time  lent  and  advanced  to  the 
(aid  defendant,  and  at  his  like  ^^cial  inftance  and  requeft  \  and  be- 
ing fo,  indcbt^d^  §^c,  *    ' 

AND   whereas  faid  defendant  afterwards,  to  wit,  on,  &c.  at,  Money  had  uA 

f\z.  was  indebted  to  the  Lid  plaintift'in  other  *    pounds  of  received^  to^. 
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like  lawful  money,  for  money  by  the  £iid  defendant  before  th%t 
time  had  and  received  to  the  ufe  pf  the  faid  plain tiflfi  ^nd^in^ 
fo  indebted^  Sec. 


4ccount  flated.  AND  whereas  faid  defendant  afterwards,  to  '-vlt,  on,  &c.  at^ 
&c.  accounted  with  faid  plaintiff  of  and  corvcerning  divers  oihef 
fums  of  money  before  that  time  due  and  owing  from  the  faid  de- 
fendant to  the  (aid  plaintiff",  and  then  being  in  arrear  and  unpaid, 
^nd  upon  that  accounting  he  the  (aid  defendant  was  then  and 
there  found  in  arrear  to  the  faid  plaintllf  in  another  large  futn  of 
money,  to  wit,  the  fum  of  pounds  of  like  lawfi4l  money  | 

and  being  fo  found  in  arrear,  &c. 

Common   con-      YET  the  faid  defendant,  not  regarding  his  faid  feverat  promifes 
^'^'^^^  and  undertakings  fo  by  him  made  as  aforefaid,  but  contriving  anj 

fraudulently  intending  craftily  and  fubtilly  to  deceive  and  defraud 
the  faid  plaintiff*  in  this  behalf,  hath  not  as  yet  paid  the  (aid  feve* 
ral  fums  of  money  in  thofe  promifes  and  undertakings,  or  any 
or  either  of  them,  or  any  part  thereof,  to  the  faid  plaintiff'  (a?- 
though  fo  to  do  the  faid  defendant  was  Tequelled  by  faid  plaintiff* 
afterwards,  to  wit,  on  the  day  and  year  afoTc(iiid,  and  often  after- 
wards, to  wit,  at  A.  aforcfaid) ;  but  he  fo  to  do  bath  hitherto 
wholly  refufed,  and  flill  doth  refufe,  to  the  damage  of  the  Cii(| 
plaintiff^ of  pounds,  for  which  he  brings  his  fuit,  &c. 

If  in  t]ie  K^ng^s  beach  add  pledget,  Sec, 

l^oney  bid  out,      AND  whereas  faid  defendant  afterwards,  to  wit,  o^,  &c,  at, 

*^  ^H-'  ^h  ^^'  ^^  indebted  to  the  fajJ  plaiptiiF  in         pounds  of  lawful,  &ci 

ai^Teceived  in  ^^^  money  by  faid  plaintiff  before  tha^  time  laid  out,  ex|)endecl, 

OBcCpuo;.  '     ^nd  paid  for  (aid  defendant,  at  his  fpecial  inftance  and  requeff* 

and  for  other  money  by  the  faid  plaintiff  before  that  time  leixt 

and  advanced  to  the  ii(e  of  faid  defendant,  and  at  his  like  fpecial 

inffance  and  reque(^,  and  for  other  money  by'  the  (aid  defendant 

before  that  tiipe  had  and  recejved  tp  the  ufe  of  the  plaintiff*;  ancf 

|>eing  fo  indebted,  &c. 

$K4ihitaiMs    af'      FOR  horfe-meat,  ffab]ing9  and  attendance  by  faid  plaintiff*  be* 

jimpfiiofhodt'  fore  that  tirne  found,  provided,  and  fupplicd,  for  and  about- divert 

fneat,  ftabljng,  borfes,  mares,  and  geldings  of  faid  defendant,  ar.<}  at  his  like  fpc- 

^d«iendan«.  ^j^j  inftance  and  rcqucft ;  and  being  fo  indebted,  ic,  in  cori- 

9^jMttum  menat.  (JJeration  that  faid  plain^iff^,  at  the  like  fpecial  inffance  and  requeft 

of  faid  defendant,  had  before  that  time  found,  provided^  and  fup- 

plied  other  hor(e-me^t,  ffabling,  and  attendance  for  divers  othec 

mares,  &c.  &c.  of  (aid  defendant,  and  for  faid  defendant,  he  the 

faid  defendant  undertook,  &c.  to  pay,  &c,  fo  much  as,  &c.:  And 

(be  faid  plaintiff*  avers,  that,  &c. 

FOIJ 
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FOR  divers  goods,  wares,  and  merchandizes  by  the  faid  plain-  /»/gfeVy  j^ 
tiff  before  that  time  bargained  and  fold  lo  the  iaid  defendant  at  bis^^^^^  ^°^ 
l\kt  fpecial   inftance  and  requeft  ;  and   being   fo  indebted,  &c  (q^^ 
in  confideration  that  faid  plainuiF,  at  the  likefpecial  indance  and  ^Mtum  mtnifu 
requeft  of  the  faid  defendant,  had  before  that  time  bargained  ao4    ' 
fold  to  the  faid  defendant  divers  other  gO€)ds,  wares,  and  mer« 
chandizes,  he  faid  defendant  undertook,  &c.  to  pay,  &c.  fo  muclf 
as,  &c. :  And  fkid  plaintiff  avers,  that,  &c. 

AND  whereas   faid  defendant  afterwards,  to  wit,  on,  &c.  f'^^Jl**  --i 
It,  &c.  was  indebted  to  faid  plaintiff  in  other  pounds  of{^Wiwiaiit 

like  law^l,  &$:•  for  the  work  and  labour,  care  and  diligence,  of  ral|v. 
faid  plaintlfF,  by  him  faid  plaintiff  before  that  time  done,  per- 
formed, and  beftowed  in  and  about  the  bufinefs  of  the  faid  d^ 
feodant,  and  for  the  faid  defendant,  and  at  his  like  fpecial  inftance 
and  requeft^  ^d  being  fo  indebted,  &c.  {^antum  meruit  aiC* 
cordingly. 

FOR  the  work  and  labour,  care  and  diligence,  of  C}id  plaintiff,  ^ork  an4  lt« 
before  that  time  done,  performed,  and  beftowed  by  bim  (aid  plain-  boar  by  plauiti^ 
tiff  by  biinfelf  vid  his  (ervants,  and  with  his  horfes,  carts,  and  "'V*  ^^**^ 
carriages,  in  and  about  the  bufinefs  of  the  faid  defendant,  and  for  '^'^^  *»«*»•«* 
Ae  (aid  defendant,  and  at  his  like  fpecial  inftance  and  requeft  ;  <=¥™S^** 
9Rd  being  fo  indebted,  &c.     {^antum  meruit  accordingly ',  thea 
add  Counts  for  work  and  labour  generally  i  money  laid  out,  &p.  $ 
and  common  concluflon.) 

FOR  the  work  and  labour,  care  and  diligence,  of  did  plaintiff^  Worir  and  U- 
y  a  tajbr^  by  him  iaid  plaintiff  before  that  time  done,  performed,  bouraiauylor, 
2nd  bdftowed   in  and  about  the  bufmefs  of  the  faid   defendant,  ^,^  loatcnait 
and  at  his  fpecial  inftance  and  requeft;  and  aifo  for  divers  materials 
and  other  neceffary  things  ufed  and  applied   in  and  about  that 
bufinefs,  and  found  and  provided  by  the  faid  plaintiff  for  the  faid 
defendant,  and  at  his  like  fpecial  inftance  and  requeft  i  and  bei^g 
|b  indebted,  l^c.     {^entum  meruit  accordingly.} 

FOR  the  wages  of  faid  plaintiff  before  that  time  due  and  pay-  For  fUlcr*t 
able  from  (aid  defendant  to  the  faid  plaintiff,  for  his  fervice  before  ^wf«f  •s»WV 
that  time  done  and  performed,  as  a  failor  in,  of,  and  .  belong*  ^  «»pwn- 
ing  on  board  of  a   certain  fliip  or  veffel  called  the    Nancy, 
whereof  the  faid  defendant  was  commander,  and  on  the  reuiner 
of  faid  defendant,  and  at  his  fpecial  inftance  and  requeft  \  and 
being  lb  indebted,  &c«    {^antum  meruit  accordingly;  Counts 
for  work  and  labour  generally  y  money  (aid  out,  &c. ;  and  co^« 
O^onconclufion.) 


5?        APOTHEGARY,  SCHOOLMASTER,  &c,  UNDERTAKER. 

Work  and  Ja-  FOR  that  whercas  faid  defendant  heretofore,  to  wif,  on»  &C. 
Iheca"  an/^c- ^*'  &c.  was  incjebted  to  faid  plaintiff  (the  faid  plaintiff  then,  and 
dlancl''^  Scci^  ^^^  divers  years,  being  an  apothecary,  and  the  profeflion  of  an 
found.'  apothecary  from  the  time  aforefaid  ufing  and  exercifing)  in 

pound?  of  lawfiil,  ifc.  for  work  arid  labour,  care  and  diligence, 
^ffaid  plaintiff,  by  him  faid  plaintiff,  at  the  fpecial  indance  and 
requeft  of  faid  defendant,  before  that  time  done,  performed,  and 
-beftowed  in  and  about  the  healing  and  curing  of  faid  defend;int, 
and  divers  perfons  belonging  to  faid  defendant's  family,  of  divers 
•  difcafes,  maladief,  and  diforder^,  under  which  they  then  laboured 
and  languifhcd,  and  for  divers  medicines,  medicinal  potions,  p]a> 
fters,  and  other  necefTary  things  befo^-e  that  time  found  and  pro- 
vided by  faid  plaintiff  for  the  faid  defendant  and  divers  of  his  fe- 
miiy,  and  at  his  like  fpecial  inlilance  and  requefl  ;  and  being  (b  in- 
debted)  &c.  {^^antum  meruit  accordingly  ;  Countls  for  goods  fold 
and  delivered  i  mor^cy  laid  out,  2vc.  \  and  comipqn  ^paclufion.} 

1^^  "J*^  ^'  FOR  the  work  and  labour,  care  and  diligence,  of  faid  plaintiflF, 
mafter  *  ^  ^^  ^  ^  fchoQJmafler,  by  him  (ajd  pi aintifl^' before  that  time  done,  per- 
formed, and  beftowed  in  and  about  the  teaching  and  inftrui^ing 
one,  &c.  the  infant  fon  (or  daughter)  of  faid  de'fendant,  in  read- 
ing, writing,  good  manners,  and  other  neceffary  accompli'fbments 
and  qualifications,  for  a  long  timc^  to  wit,  for  the  fpace  of  tlire;^ 
years  then  elapfed,  at  the' fpecial  inftance  and  requeft  o(  faid  de« 
fendanc ;  and  being  fo  indebted,  &c.  [Quantum  meruit  accord- 
ingly; Counts  for  meat,  drink,  walhing,  lodging,  books«  and 
other  neceffary  things  found  and  provided  by  faid  plaintiff  for  faicT, 
^'c.  the  infant  fon  of  faid  defendant,  and  at  his  fpecial  inftancc 
^nd  roqueib,  &c.  ;  quantum  meruit  accordingly}  goods  fold, 
^c.  to  defendant  i  money  laid  out,  &c.i  an()  common  cpndufion.) 

I  « 

ZZl^  afloll"      ^Qt^  ^^^  ^"^^  ^^^  l^^^^^'  ^'"  ^^^  knowledge,  of  faid  plaii\. 

raiiiic£i.  ^  ^i^>  ^5  *  fchoolmiftrefs,  before  that  time  done,  performed,  and  be-* 
flowed  in  and  about  t^^  teaching,  ice.  of^  &c.  the  daughters  of 
fdid  defendant,  in  reading,  wcicing,  arithmetic,  &c»  for  a  long 
time,  to  wit,  for  the  fpace  of  three  years  then  elapfed,  at  the  fpe- 
cial indance  and  requefl  of  faid  defendant ;  and  being  fo  inde^^ed| 
&c,     (!^ua72tum  mifruit  accprdingly.)   '       '  '     ' 

Work  trrT  b-  FOR  the  work  and  labour,  &c.  of  faid  plaintiff,  as  an  under- 
Frui  as  an  un-  taker  of  funerals,  before  that  time  done,  performed^  and  beflovv- 
tldt.ker,  by  ed  bv  i/id  plaintiff  and  his  fervants,  and  with  hi^  horfes,  hearfeS| 
ijia:mtf  and  his  f  caches,  and  other  carriages  in  and  aboi}£the^n'eral  of  one  S.  IVf. 
fcivants.  2j  ^^  fpcci?.l  infiance  and  requeft  of  faid  defendant,  and  on  his 

retainer,  aiul  tor  diveis  materials  and  other  neceffary  things  be- 
/     fore  ihcii  found  uud  provided,  ufcd  4nd  applied,  in  ahd  about  the 

fur*! 
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{4rni(hing  and  condufiing  the  funeral  s^foreiaid,  at  the  I! Ice  fpecjal 
inftance  and  requeft  of  faid  defendant ;' and  being  To  Indebted, 
ice.  {^antum  meruit  accordingly ;  Counts  for  the  hire  of  goods 
and  chattels,  &c. ;  money  laid  out,  and  goods  folj^  &c. '%  common 
conclufion.) 

FOR  the  work  and  labour,  care  and  diligence,  of  faid  plaintiff,  ?<>«■  <'wr^»K 
by  him  before  that  time  done  and  performed  in  and  about  the  ^^'/"^^*^ 
drawing  of  divers  plans  and  elevations  of  dwell ing-boufes  and  jj^^fui^^fjijfu,.. 
buildings  of  faid  defendant,  and  at  his  fpecial  inflance,  &c.  and  vcyor. 
alfo  in  and  about  the  furvcying  and  fuperintending,  and  taking 
care  of  a  certain  building,  to  wit,  a  dwelling-houfc  of  him  faid 
defendant,  during  the  ercaion  thereof,  to  wit,  at,  &c.  aforefaid, 
on  the  retainer  of  faid  defendant,  and  at  his  like  fpecial  inftance 
and  requefty  and  for  his  the  faid  plaintiff's  attendance  and  care  in 
and  about  the  fame,  by  him  done,  performed,  and  employed  fgr 
ikid  defendant,  and  at  his  like  fpecial  inftance  and  requeft  ;  and 
being  fo  indebted,  &c.  in  confideration  that  faid  plaintiff,  at  the  ^uatuitm  mmit^ 
like  fpecial  inftance  and  requeft  of  faid  defendant,  and  on  his  re- 
tainer, had  before  that  time  done,  performed,  and  bcilowed  other 
his  work,  &c.  in  and  about  the  drawings  of  di\rer$  other  plans 
ind  elevations  of  dwelling-houfes  and  other  buildings  for  the  faid 
defend^tnt,  and  alfo  in  and  about  the  furveying  and  fuperintend- 
ing,  and  taking  care  of  a  certain  other  building,  to  wit,  a  certain 
other  dwelling-houfe  of  him  faid  defendant,  during  the  eredion 
thereof,  to  wit,  at,  &c.  aforeiaid,  on  the  retainer  of  faid  defend- 
ant, and  atAhe  like  fpecial  inftance  and  requeft  of  Lid  defendant 
had  done,  performed,  and  employed  his  the  faid plaintiff'^s  attest* 
dance  and  care  for  the  faid  defendant  in  and  about  the  fame,  he 
the  laid  defendant  undertook,  and  then  and  there  faithfully  pro- 
mifcdthe  faid  plaintiff,  to  pay  him  fo  much  as,  &c. :  And  (aid  plain- 
tiff avers,  that,  &c.  And  whereas,  &c.  (Counts  for  wori^  and 
labour  generally.] 

FOR  the  work  and  labour  of  (aid  plaintiff,  by  faid   plaintiff  Work  and  la. 
before  that  time  done,  &c.  in  making  divers  journies,  ^^nd  giv-  bo«r  »n  making 
feg  his  attendance  in  and  about  the  bufmefs  of  faid  defendant,  *nd|°"Jj]|J^'^  *"**'*** 
ior  faid  defendant,    and  at    his  fpecial    inftanee  and  requeft  \  ^j,, 
and  being  fo  indebted,  &c«    in  confideration  that    faid  plain-  ^anrum  ma^, . 
tif,  at  the  like  fpecial  inftance  and  requeft  of  faid  defendant,  had 
before  that  time  done,  &c.    other    his  work  and  labour,    ^c. 
in  the  performing  divers  other  journies,  and  giving  other  his  at  • 
tendance  in  and  about  the  bufmelsof  faid  defendant,  and  for  faid 
defendant,  he  faid  defendant  undertook,  and  then  and  there  faith- 
fully promifed,  &c.  to  pay  him  (o  much,  &c« :  Aad  faid  plaintiff 
av(?rs,  thatj  &c. 


THAT 
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Work  tnd  la-      THAT  WHEREAS  CiW  defendant,  on.  &c.  at,  &c.  was  iiv 
^^d^jfo(  <'*tcd^|pi4he  faid  plaintiff,  he  faid  plainHflF  then,  and  for  divers 
phyfic.      °      years  then  laft  paft,  being  a  do£tor  of  phyfic,  for  all  the  time 
aforcfaid  ufiiig  and  exercifmg,  in  pounds  of  lawful, 

&c,  for  the  work,  &c,  of  faid  plaintiff  before  that  t}me  done,  &c, 
in  about  the  vifiting  of  and  prefcribing  phydc  to  and  for  faid 
defend  int,  labogring  and  languifhing  under  divers  difeafes,  mala* 
dies>  and  diforders,  at  the  fpecial  inftance  and  requeft  of  faid  de- 
f^ntum  punM'  fendant ;  and  being  fo  indebted,  &c.  in  conljderation  that  faid 
plaintiff  (fo  being  a  doiflor  of  pbyfic  as  aforefaid,  and  ufuig  the 
faid  profeiHon  as  af'oreiaid),  at  the  like  fpecial  inftance  and  re- 
quelt  of  faid  defendant,  had  before  that  time  done,  performed,  &c, 
p(her  his  work,  6cc.  in  and  about  the  vifiting  ^fnd  pretrilnng 
other  phyTic  to  and  for  faid  defendant,  labouring  and  languifliing 
linder  divers  other  difeafes,  &c.  he  faid  defendant  undertook,  &Cf 
to  pay  him  fo  much  as,  &c. :  And  &id  plaintiff  av^rs,  that,  &c» 

4t  is  determined,  that  a  pbyfician  j^not  maintain  an  adion  lor  his  fees. 

Work  and   la-      FOR  the  work,  ^c.  of  faid  plaintiff  as  a  midwife  ((he  the  (aid 

Iwor  as  a  mid-  plaintiff  then,  and  long  before,  and  continually  from  thence  after- 

p^ifc.  wards,  qfing  and  exercifmg  the  art  or  bufinefs  of  a  midwife)  before 

that  time  done,  &c.  by  faid  plaintiff  to  and  for  pne  the  wife 

of  faid  defendant,  at  the  fpecial  inflanceand  requefloffajddefendanti 

fhutnoifK  m:rMiL  and  being  fo  indebted,  &c*  in  confideration  that  faid  plaintiff  C(o 

being  fuch  midwife,  and  exercifmg  fuch  art  and  bufuiefs  as  afore- 

faid),  at  the  like  fpecial  in  (lance  and  requefl  of  faid  defen<{ant,  had 

before  that  time  done,  &c.  her  work,  ^c,  as  a  midwife,  to  and 

for  faid  the  wife  of  the  faid  defendant,  he  faid  defendant 

undertook,  &c.  to  pay  him  fo  much  as,  &c. :  And  faid  plaintiiF 

avers,  that,  &c,     (Counts  for  work  ai^d  labour  generaljy  j  money 

laid  out  ;  and  common  conclufion.} 

Not  s.  If  a  midwife  is  married,  the  ac-  a  fuantupt  mtnnf^  adding  Counts  for  work 

t'lon  muA  be  brought  by  the  luifbar.dr<iW,  and  hbbur  generally,  as  fQllows  :   *'  for 

ior  he  by  law  is  entitled  to  the  earnings  the  work,  Sec,  of  fj'id  plaintiff  done  by 

of  the  wife.     The   declaration  in  fuch  him  and  his  fervants,  9cc,\"  farinlawi 

pafe  is,    that  defendant   is   indebted  to  xhfi  wife  is  the  fervant  of  the  iiufband  \ 

plaintiff  for  the  work,  9cz.  of  M.  the  wife  and  fo  in  other  limilar  cafes  \  though  the 

of  faid  plaintiff,  as  a  midwife,  &c  with  two  lafl  Countf  would  be  fufficient. 

Tor  fervrjii's  FOR  the  wages  or  falary  of  faid  p!aint^,ff  before  that  time  due 

ivages.  and  owing  to  fuid  plaintiff  from  faid  defendant,  for  the  fervice  of 

faid  plaintiff,  before  then  done,  performed,  and  beftowed  by  (aid 

plaintiff,  as  the  fervatit  of  faid  defendant,  for  a  long  time,  to  wit^ 

for  the  fpace  of  then  elapfed,  on  his  retainer,  and  at  hi^ 

^  .    fpecial  inflance  and  requefl ;  and  bein?  fo  indebted,  &c.  in  con- 

^"  iuicraiioo  that  laid  plaintiff|  at  the  hke  fpec-ial  mitance  and  re^; 

queft 
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<|Qeft  of  (aid  defendant,  had  before  that  time  done,  perrormed>  and 
beftowed  other  bis  fervice,  as  the  fervant  of  faid  defendant,  and  on 
bis  retainer,  for  a  lone  lime,  to  wit,  for  the  fpace  of,  &c.  then 
da{>fed,  the  faid  defendant  undertook,  and  then  and  there  promifedy 
&c.  to  pay  him  fo  much,  &c. :  And  fatd  plaintiff  avers,  that| 
&C.  (Counts  for  work  and  labour  generally  i  money  laid  out^ 
kci  and  common  conclufion.) 

FOR  the  work,  &c,  of  faid  plaintiff  before  that  time  done,  &c.  Onanat«rf»y'» 
by  faid  plaintiff,  as  the  attorney  or  folicitor  of  faid  defendant,  in  ?"/'^^^'^if 
and  about  the  drawing,  writing:,  and  en|roffing  <»f  divers  deeds  i^j^urnicl^  at- 
and  inftrumentS)  and  making  of  divers  journies,  and  giving  his  tendancet,  &c 
attendance  in  and  about  the  bufinefs  of  faid  defendant,  and  for  &.c. 
fiud  defendant,  and  at  his  fpecial  inOance  and  requefl,  and  upon 
his  retainer,   and  for  monev  by  the  faid  plaintiff  before    that 
time  laid  out,  expended,  and  paid  for  faid  defendant  in  that  par- 
ticular, and  at  his  like  fpecial  inftanee  and  r^qoeft  ;  and  being  fo 
indebted,  &c.  in  confideration  that  faid  plamtiff,  as  the  attorney  ^««*"«  •«* 
or  folicitor  of  faid  defendant,  had  before  that  time  done,  performed, 
and  beftowed  other  his  work  and  labour^  care  and    diligence, 
in  and  about  the  drawing,  writing,  and  cngrofBng  of  divers  other 
writings,  deeds,  or  inftrumenrs,  and  the  going,  making,  and  per- 
ferming  divers  other  journies,  and  giving  other  his  attendance  in 
and  about  other  the  bufinefs    of    faid  defendant,  and  for  the 
fiud  defendant,    and   at  his   like  fpecial  inftanee  and  requefl^ 
and  upon  his  like  retainer,  he  faid  defejidant  undertook  to  pay 
fim  to  much  as,  &c. :   And  faid  plaintiff  avers,  &c. 

FOR  the  work,  &c.  of  faid  plaintiff  by  him  the  faid  plaintiff,  Onanattomey»8 
^  the  attorney  and  folicitor  of  faid  defendant,  and  upon  his  re-  ^*"'  ^^  ^^^' 
tainer,  before  that  time  done,  &c.  for  faid  defendant,  in  and  about  JendiV'^ft'i"^ 
the  profecuting  and  defending  divers  fuits  at  law  and  in  equity  rirawmg  deeds, 
in  the  faid  court  here,  and  in  other  his  majefty's  courts  of  record  &c  attendance*, 
at  Weftminfter,  at  his  fpecial  inftanee  and  rcqueft,  and  alfo  in  ]<>«"»*«»»  ^c-'te. 
drawing,   writing,   and  engroffing  diver?  writings,  deeds,  and 
inttruments,  and  making  divers  journies,  and  giving, his  attend- 
ance in  and  about  other  the  bufinefs  of  faid  defendant,  and  for  faid 
defendant,, and  at  bis  like  fpecial  inftanee  and  rcqueft,  and  upon 
his  like  retainer,  and  for  money  by  faid  plaintiff  before  that  time 
laid  out,  expended,  and  paid  for  faid  defendant  in  that  particular, 
aod  at  his  like  fpecial  inftanee  and  requeft  5  and  being  fo  indcbt* 
«d,  &c  in  confideration  that  faid  plaintiff,  as  the  attorney  or  fo-  ^R»^'«*  *»"■»''* 
lidior  of  iaid  defendant,  at  the  like  fpecial  inftanee  and  requeft 
of  (aid  defendant,  and  on  his  like  retainer,  had  before  that  time 
done,  &c.  other  his  work,  &c.  for  faid  defendant  in  and  about  ihe 
profecuting  and  defending  divers  other  foits  at  law  and  in  equicv 
in  faid  court  here,  and  in  other  his  majefty's  courts  of  record  at 
Weftminfter^  and  in  drawing,  &c.  divers  other  writings,  &c. 

making 
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making  divers  other  journics,  and  giving  other  his  attendance  in 
and  about  other  the  bufincfe  of  (aid  defendant,  and  aC  hi6  like 
fpecial  inftance  and  requefl,  and  upon  his  like  retainer,  be  faid 
defendant  undertook,  &c.  to  pay  him  fo  much  as,  &€• :  And  £»d 
plaintiff  avers,  that,  &c. 

TtT  freight  of      FOR  the  freight  of  divers  goods,  wares,  and  merchandizes  o*^ 
gbods.  the  faid  defendant,  by  faid  plainti ft' before  that  time  tranfported^ 

carried,  and  conveyed  from,  &c.  to,  &c,  in  certain  (hips  or  Vef- 
fels  of  him  fuid  plaintiff,  for  the  faid  ocfcndanr;  and  at  his  fpecial 
Strntuk  meruit,  inflance  and  requeft  j  and  being  fo  indebted,  &c.  in  confideration 
that  faid  defendant,  at  the  like  fpecial  inftance,  &c.  of  faid  defen- 
dant, had  before  that  time  tranfported;  carried;  and  convejred  di- 
vers other  goods,  &c.  of  faid  defendant,  and  for  faid  defend- 
ant, in  certain  other  (hips  and  veilels  of  him  faid  plaintiff^  from* 
&c.  to,  2fc.  he  the  faid  defendant  undertook,  Ut*  to  pay  fo  much 
as,  &c.:  And  bid  plaintiff' avers»  that,  iec* 

For  nerejkria  FOR  the  meat,  drink,  wafhing,  and  lodging,  and  other  trecef- 
foundfbrdefen-  farics  by  laid  plaintiff  before  that  time  found  and  provided  for  one 
4anfs  child,  ct  ^^^g  i„pjntfon  or  daughter  rffaid  defendant)y2t  the  like 

defMj£ni^i*rc!  O^^^^^l  inftance  and  requeft  of  faid  defendant!  and  being  fo  in- 
queil.  debted,  &c.  (^antum  meruit  accordingly.} 

For  iht  agift-      FOR  the  agifting,  feedinp^  keeping,  a^d  depafturing  of  di- 
mcDt  tf  cauie.  vers  cattle  of  faid  defendant,  by  the  faid  plaintiff  before  that  time 
agifted,  fed,  kept,  and  depaftured  in  the  paitures  of  faid  plain- 
tiff, for  the  faid  defendant,  and  at  his  like  fpecial  inftance  and 
requeft ;  and  being  fo  indebted,  &e.     (^antum  meruit  accord- 

ft 

Foraftone-hcrfe      FOR  the  ufe  of  certain  ftone^horfes  of  faid   plaintiff,  by  faid 
covehog  aniare.  defendant  before  that  time  had  and  ufed  for,  in,  and  about  the  co- 
vering of  divers  mares  of  the  (aid  defendant,  for  faid  defendant, 
and  at  his  fpecial  inftance  and  reqneft  ;   and  being  fo  indebted, 
.    &c.  in  confideration  that  faid  plaintiff,  at  the  like  fpecial  inftance 
S^antum  t/itratt.  ^^^^  ^cqucft  of  faid  defendant,  had  before  that  time  fuffercd  and 
permitted  divers  other  ftone  horfes  of  him  faid  plaintiff  to  cover 
divers  other  mares  of  faid  defendant,  and  that  faid  laft-mention- 
td  ftonc-horfcs  of  faid  plaintift*  had  accordingly  covered  faid  laft- 
menti^ned  mares  of  faid  defendant,    he  faid   defendant    under- 
took, &c.  to  pay  him  io  much,  &c.  :  And  faid  plaintiff  avers,  that, 
&c.     (Add  Cirtints  for  work  and  labour  of  the  plaintift*  by  him- 
jclf  and  bis  horfcs,  &c. ;  money  laid  cut,  &c. ;  und  common  coa- 
clufionj  * 

FOR 


TfflRD  PERSON,  PEW  m  a  CHUROH.  «3 

FOR  divers  good?,  wares,  and  merchandizes,  by  faid  plaintifF  For  goods,  icc 
before  that  time- fold  to  foid  defendant,  and  according  to  the  terms  ^;*f  ,'^  ^^{f^^^^^ 
•f  fuch   fale  delivered  to  one  at  the  fpecial  inttancc  and  cdtoirfci-^/fr- 

requcft  of  Lid  defendant ;  and  being  fo  indebted,  &c.  in  confide-  jbifatdefend^ni't 
ration  that  faid  plaintifF,  at  the  like  fpecial  inftance,  &c.  of  faid  requcft. 
ficfcndant,  had  before  that  time  fold  lo  the  faid  defendant  divers  Quantum  meruit. 
other  goods,  wares,   and  merchandize?,  and  according  to  the 
terms  of  fuch  fale  had  delivered  fame  to  one  he  faid  de* 

fendant  undertook,  &c.  to  pay  him  fo  much,  &c.:  And  faid  plain- 
tiff avers,  that,  &c« 

IN  confideration  that  faid  plaintiff,  at  the  fpecial  inftance,  &c,  ^^  gj^^,^  ^^^ 
of  fnid  defendant,  would  fell  and  df liver  to  one,  &c    divers  goods,  fold  to  a  third 
&c.  to  w  it,  &c.  of  a  large  value,  to  wit,  &c.  he  faid  defendant  p^rfon  at  drfen- 
undertook,  &c.to  pay  him  faid  plaintiff  the  laid  fumof.&c.  when,  ^'"^yj*"**""^' 
&c. :  And  faid  plaintiff  avers,  that  he,  confiding  jn  faid  promife,  *^**^"   ^^' 
&c.  of  faid  defendant,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  at 
the  fpecial  inftance,  &c.  of  faid  defendant,  fell  and  deliver  to 
(aid,  &c.  the  faid  goods,  &c.   to  wit,  &c.  \  whereof  faid  defend- 
ant afterwards,  to  wit,  on,  he.  at,  &c.  aforefaid,  had  notice;  by  , 
means   wheretf,  and  according  to  the  tenor  and  tfftcl  of  faid 
promife,    &c.   faid  defendant   then  and  there  became  liable  to 
pay,  and  ought  to  have  paid,  to  Uid  plaiutift  (aid  fum  of,  &c.  to 
wit,  at,  &c,  aforcf<.id.     [Quantum  meruit  of  the  fame  kind,  mak- 
ing the  promife  to  pay  fo  much  as  plaintiff  deferved  to  have  i  and 
aver,  that  he  defer v<:d  to  have             pounds  as  common.) 

A  promife  to  pay  atro'utely  is  net  with  -      v  ouki  br  fo.     Holdmy  v.  Allen,  MSS. 
b  Uie  ftacute  ot  F{ auds,  but  f « j£€  him  f^id     ^i ich.  1 7  S  3 . 


FOR  the  ufe  and  occupation  of  a  certain  feat  of  the  faid  plain-  For  the  ufo  of  m 
tiffin  a  certain  pew  in  the  parifh-church  of,  &c,  by  the  faid  de-  pew. 
limdant  before  that  time  had,  ufed,  occupied,  poffcfled^  and  en- 
joyed by  himff^If  and  divers  others  of  his  family,  every  Sunday 
and  holiday  for  a  Jong  time,  to  wit,  for  the  fpace  cf,  &c.  then 
elapfed,  for  the  hearing  and  attending  therein  of  divine  fervice 
perfcrmed  in  the  faid  church,  by  permiflion  of  the  faid  plaintiff, 
and  at  the  fpecial  inftance  and  requeft  cf  the  faid  defendant;  and 
being  fo  indebted,  &c.  in  confideration  that  the  faid  plaintiff,  ac 
the  like  f')ecial  inftance  and  requeft  of  the  faid  defendant,  had  be- 
fore that  time  permitted  and  fuftcred  the  laid  defendant  and  di- 
vers others  of  his  family  to  fit  in  and  ufe  a  certain  feat  of  the  faid 
pHiintiff  in  a  certain  pew  in  the  parilh  church  of  aforefaid, 

to  bear  and  attend  divine  fervice  there  *,  and  that  the  faii  d^: fend- 
ant and  divers  others  of  his  family  had,  according  to  that  per- 
miffion,  fat  in  and  ufed  the  fame  ^or  a  long  time,  to  wit,  for  the 
fpace  of,  &c.  ilien  elapfed,  he  the  laid  defendant  undertook,  6cc. 
to  pay  him  fo  much,  &c. :  And  \hx;  faid  plaintiff  avers,  that,  &c. 

FOR 


l4  PARTNERS,  COMMOt^  PROMlsfeS. 

Mebumui  «/.  FOR  that  whereas  the  faid  defendant  heretofore,  in  the  life- 
"^"^crihf^  *  time  of  one  A.  B.  dcceafcd,  and  whom  the  faid  plaindfF  hath 
Scbtrat  the  fuit  f^rvivcd,  to  wit,  oh,  &€•  at,  &c.  Was  indebted  to  the  faid  plain«« 
of  a  furTtving  ttffand  A.  B.  in  pounds  of  lawful,  &c.  for  di^erd 

partner.  goods,  Wares,  &c,  befote  that  time  fold  and  delivered  by  the  faid 

plaintiff  to  the  faid  defendant/ at  his  fpecial  inftanceand  requeft  i 
ffwmum  mirtit.  j^d  being  fo  indebted,  he  the  ^id  defendant,  in  confideratipn  there- 
of, afterwards,  in  tht  lifetime  of  the  faid  A.  B.  t6  wit,  on,  8cc. 
at,  &c.  aforefaid,  undertook,  &c.  to  pay  them  the  faid  fum  (^ 
money)  when  he  the  faid  defendant^ihould  be'thereto  afterwards  re- 
quefted.  And  whereas  afterwards,  in  the  lifetime  bf  the  (aid 
A-  B;  to  wit,  on,  &c.  at,  &c.  aforefaid,  in  tronfideration 
that  the  faid  plaintiff  and  A.  B.  at  the  like  fpecial  initance^ 
&c.  of  the  faid  defendant,  had  before  that  time  fold  and  delivered 
to  the  faid  defendant  divers  other  goods,  &c.  he  the  faid  dbfend* 
ant  undertook,  &c.  to  pay  him  fo  much,  &c. :  And  the  faid  plain^ 
tiff  avers,  that  he  the  faid  plaintifF  and  the  faid  A.  B.  In  the  life- 
time of  the  faid  A.  fi.  therefore  reafonably  deferved,  &c.  ; 
Whereof  the  faid  defendant  afterwards,  in  the  lifrtime  of  the  faid 
A.  B.  to  wit,  on,  &c.  at,  &c.  aforefaid^  had  notice:  Yet 
the  faid  defendant,  not  regarding,  &c.  but  contriving,  &c.  to  de- 
ceive and  defraud  the  laid  plaintiff  and  A;  B.  in  the  lifetime 
cf  the  faid  A.  B.  and  the  faid  defendant  fince  his  deceafe* 
hath  not  as  yet  paid  the  faid  feveral  fums  of  money,  or  ei^er  or 
them,  or  any  part  thereof,  either  to  the  faid  plaintiff  and  A.  B. 
in  the  lifetime  of  the  faid  A.  B.  pr  to  the  faid  plaintiff  fince 
his  death,  or  to  either  of  them  (although  to  pay  the  fame  the  faid 
defendant  was  requeued  by  the  faid  plaintiff  and  A.  B.  in  the 
lifetime  of  the  faid  A.  B.  to  wit,  on,  Sic.  aforefaid,  and  by 
'  the  faid  plaintiff  fince  the  death  of  the  faid   A*  B.  to  wit,  on, 

6cc,  and  often  afterwards,  to  wit,  zt;  &ic,  aforefaid)  ;  but  he  fo 
*to  do  hath  hitherto  wholly  refufcd,  and  ftill  rcfufes,  to  pay  the  famd, 
or  any  part  thereof,  to  the  faid  plaintiff,  to  wit,  at,  &c.  aforeiktd^ 
to  the  damage  of  the  faid  plaintiff,  as  fuch  furviving  partner  as 
aforefaid  of  A.  B.  i  for  which  he  brings  his  fuit. 


fbrthe  bire  of  FOR  the  hire  of  horfes^  mares,  and  geldings  of  the  faid  plain- 
hofCetj  ftc  tiff,  by  him  the  faid  plaintiff  before  that  time  kt  to  hire  to  the  fard 
defendant,  at  his  fpecial  inftance'and  requefl,  and  by  him  the  faid 
defendant,  according  to  that  letting  to  hire,  had  and  ufed ;  and  be- 
gfuwtum  mtmlt.  ing  fa  indebted,  &c.  in  confideration  that  the  faid  plaintiff,  at  the 
like  fpecial  inllance  and  requeft  of  the  faid  defendant,  had  before  that 
time  let  to  hire  to  the  faid  defendant  divers  other  horfes,  &c,  of 
the  faid  plaintiff,  and  that  the  faid  defendant  had,  according  to 
that  letting  to  hire,  had  and  ufed  the  fame,  he  the  faid  defendant 
undertook,  he.  to  pay  him  fo  much  money  as,  Sec. :  And  the  iai^ 
plaintiff  avers,  that,  &c. 

FOR 


ASSUMPSIT.— On  COMMON  PltOMISE^,  &c.  65 

FOR  the  utb  and  ocoupation  of  ^  certain  mefTuage  or  tenement,  For  the  uCrand 
Ifith  the  appurtenances,  fttuate  at,  &c.  (according  as  premifes  ^^iP*'*^/*^* 
arefituated),  by  him  the  faid  defendant,  at  his  requeft,  and  ^f  )^^IVj^^^ 
the  permtiEon  of  the  faid  plaintiff)  for  a  long  time,  to  wit,  for 
the  fpace  of  then  elapfed,  had  held^  afed,  occupied,  and  pof- 

feffedi  and  being  To  indebted,  &Ci  in  confidcration  that  the  faid  Sfgaium  mtnit. 
plainniF,  at  the  like  fpecial  inftance  and  requefl:  of  the  fsiid  de- 
fendant, had  before  that  time  permitted  the  faid  defendant  to  havC) 
hold,  ufe,  occupy,  poflefs,  and  enjoy  a  certain  other  meflfuage,  or 
tenement,  with  the  ^purtenances,  fituate  at,  &c.  aforefaid,  and 
that  (aid  defendant,  acc^ording  td  that  permi^on,  had  held^ 
ufed,  occupied^  polTeiTed,  and  enjoyed  the  fame  for  a  long  time^ 
to  wit,  for  the  fpace  of,  &c«  then  elapfed,  he  the  (aid  defendant 
undertook,  &c.  to  pay  him  fo  much  asj  &c. :  Add  the  faid  plain* 
tif  avers,  that,  &c. 

• 

If  there  h%  a  fpecial  i^t^ment,  and  meruit  i  but  if  you  declare  on  the  fUn^ 

yon  declare  apon  it,  and  alfo  a  fuaMum  turn  wurmt  you  may  give  the  asreement 

iknrtf,  if  you  do  not  recover  on  the  a«  in  evidence,  if  paformecL      Bull  ^i. 

Sfraneot,  yoa  cannot  oil  the  fAantum  Pfi.  139. 

IF  for  the  ufe  and  occupation  o^  land  and  mefTuage,  fay,  For  land,  a«* 
^  For  the  ufe  and  occupation  of  a  certain  mefTaage,  or^  &c.  and 
^  acres  of  land,  with  the  appurtenslnces,  lying  and  being  in 
**  tbepari{h  of,&c/*  N.B.  You  rauft  defcribe  the  nature  of  the 
land,  ene  hundred  acres  of  arable  land,  one  hundred  acres  of  paf- 
ture,  and  one  hundred  acres  of  meadow  land.  &c. 


IP  for  ready^furnifhed  lodgings,  fay,  **  Fof  the  ufe<  &c,  of  For.  ready-fur- 
*•  certain  ready- furnilhed  lodgings,  with  the  appurtenances,  being  ni Aed  iodginjt, 
*  part  and  pared  of  a  certain  m^illtage  or  dwclling-houfe^  iituate 
"at,  &c/ 


»> 


IF  for  urtfurni(hed  lodgings,  fay,  ««  For  the  ufe,  &c.  of  cer-  ForunfamUhed 
**tain  rooms^  with  the  appurtenances,  being  in  and  part  and  parcel  kKlgings. 
^  of  a  certain  melTuage,  &c.  fituate,  &c.*' 

NoTt.     ITil  babitU  in  temmtnrit  is  Roc  ed|  becaufe  an  intereft  paffes  by  a  leafe| 

a  good  ple«  to  an  adion  for  tife  and  op*  nor  is  there  any  occailon  for  the  plaimiip 

cupanon  t  hot  in  debt  for  rent  u^n  a  to  (hew  any  tide  upon  thefc  oontradl* 

haknaiiadaatJt  thia  plea  ntay  be  plead<k  x.  WilC  314.  Bull  Ni.  Pru  1394 


FOR  meat,  drink,  waflling,  lt)dging,  and  other  neccfTaries,  p^^  ncceffarici, 
by  the  (aid  plaintiff  before  that  time  found  and  provided  for  the  ^c.  fpond. 
Cud  defendant,  and  at  his  fpecial  inftance  and  requeft ;  and  being 
fo  indebted,  &c.    {^antum  meruit  accordingly.) 

Vou  JIL  -  Jr  .POR 


65  ASSUMPSIT.-On  COMMON  PROMISES, 

Dcclrratiot^  foi*  FOR  that  whcrtas  the  faid  H.  P.  on,  &c,  at,  &c,.  was  indcbt- 
meat.      drink,  cd  to  ihc  faid  Thomas  in  the  fum  of  pounds  of  lawful 

w*ftmf,  ^aod  money  of  Great  Britain)  for  meat,  drink,  wafting,  and  lodgings 
lor  a  third  per  ^"^  Other  neceffary  things,  before  that  time  found  and  providoi  for 
fnn,  atdefend«  one  A^  B.  at  the  fpecial  inftance  and  requeft  of  the  faid  H.  P.  i 
anrtrequefl.      and  being  fo  indebted  he  thefaid  H,  P.  afterwards,  to  wit,  on,  &c. 

at,  tic*  in  conftderation  thereof,  undertook,  and  then  and  there  faith* 
fuJIy  promifcd  the  faid  Thomas,  to  pay  him  the  faid  fum  of  money^ 
when  he  the  faid  H.  P.  (hould  be  thereto  afterwards  requeued. 
And  whereas  alfo  afterwards,  to  wit,  on,  &c.  at,  &(^.  in  con- 
fideration  that  the  faiid  Thomas  had  before  that  time  found  and  prn-> 
vided  other  meaty-  dffiky  walhing,  and  lodgin^i  and  other  necef-  * 
fary  things,  for  the  faid  A*  B.  and  at  the  like  (pccial  inllance  atid 
requelb  of  the  faid  H.  P.  he  the  faid  H.  P.  undertook,  and  then  and 
there  faithfully  promifed  the  f  Jd  Thoma?,  to  pay  him  fo  much 
money  as  he  therefore  rcafonably  dcfcrved  to  have,  when  he  the  faid 
H.  P,  ihould  be  thereto  afterwards  requclled  :  And  the  (jld 
ITiomas  in  faft  fays  that  he  reafonably  dcfcrved  to  have  of  the  faid 
H.  P.  for  the  faid  laft-mentioned  meat,  drink,  walhing,  and 
*  lodging,  and  otherneceiTary  things,  the  fum  of         pounds  of  like 

lawful  money,  to  wir,  at,  &c.;  whereof  the  faid  H.  P»  afterwards, 
to  wit,  on>  &c.  at,  ice.  had  notice;  (Money  paid^  Ud  ;  and  com- 
mon  concludon  to  the  whole*) 


Declaration  for  FO'^  ^^^it  whereas  the  faid  J.  P.  on,  &c.  at,  &c.  was  indebted 
the  maintenance  ^O  the  faid  E.  L.  in  fifty  pounds  of  lawful  money  of  Great  Britain, 
and  education  of  for  the  board,  maintenance,  and  education  of  one  A.  B.  andC.  D. 
the  plaintiff 'J  daughters  of  the  (aid  J.  P.  for  a  long  time  before  then  elapftd, 
daughters.  found,  fumifhed,  fupplied,  and  provided  by  the  faid  E.  L.  at  the 

fpecial  inftance  and  requefl  of  the  faid  J.  P.  i  and  being  h  indebc* 
ed)  &c« :  And  whereas  alfo  afterward;:,  to  wit,  on,  ice.  at,  &c. 
in  conftderation  that  the  faid  £.  L.  had  before  that  time,  at  the 
like  fpecial  inftance  and  requeft  of  the  faid  J.  P.  found,  fuJrnifiied, 
fupplred)  and  proyidc^  other  board,  maintenance,  and  education 
for  the  faid  A:  ^.  and  C.  D.  the  aforcfaid  daughters  of  the  faid 
J.  P<  for  a  certain  other  long  time  before  then  clupfed,  he  the  faid^ 
John  undertook)  and  then  and  there  faithfully  promifed  the  faid. 
£•  L.  to  pay  her  fo  much  money  as  Ihe  therefore  reafonably  de- 
ferved  to  hare,  when  he  the  (aid  John  (bould  be  thereto  afterwards 
requefted :  And  the  faid  K.  L.  avers,  that  Ae  therefore  reafonably 
deferved  to  have  of  the  faid  John  other  fifty  pwjnds  of  like  lawful 
money,  to  wit,  at,  &c. ;  whereof  the  faid  John  afterwards,  to  wit, 
on,  &c.  at,  6cc.  there  had  notice.  (Money  paiJ  ^  and  common 
couclufion  to  the  whole.) 


Deduarirn   by      MIDDLESEX,  to  wit.     Charlcs  Hales  and   Charles  Swift 
piVim.ff>,  who  c^jn^piain  of  J.  B.  iind  J.  C.  executors  of  the  laft  will  and  tcfta-* 

were    furgcons,  t  ^  ^ 

ae»in..iXecutorS|  for  theV  atund;:n«.t  and  adminliUrlnj  mtdlclnes  lo  ihc  tcHatoi  in  hlslileilme. 

"mem 


i 
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ment  of  J.  B.  deceafed,  being  in  the  cuftody  of  the  marflia!  of  the 
marflialfea  of  our  lord  the  nowr  king,  before  the  king  himfelf,  of  a 

!)lea  of  trefpais  on  the  cafe  :  for  that  whereas  the  faid  J.  B.  in  his 
ifedmey  to  wit,  on^  &c.  at,  &c«  was  indebted  to  the  faid  C.  H. 
and  C*  S.  (they  the  faid  C.  H.  and  C.  S.  tben^^and  for  divers  years 
then  lad  jpail,  being  furgeons,  and  the  bufincfs  of  a  furgeon  for 
all  the  time  aforefaid  ufing  and  exerciflng)  in  two  hundred  pounds 
of  lawful  money  of  Great  Briuin,  for  the  work  and  labour,  care 
and  diligence,  of  the  faid  C.  H.  and  C.  S.  by  them'  in  the  lifetime 
ef  the  faid  J.  B.  and  at  his  fpecial  inftance  and  requeft  before  that 
tiaie  done,  performed,  and  b^dowed,  as  furgepns,  in  and  about 
the  healing  and  curing  of  the  faid  J.  B«  of  divers  difeafes  and  mala- 
dies under  which  he  had  laboured  and  languifhed,  and  for  divert 
medicines,  medicinal  potions,  plaifters,  and  other  neceflary  things, 
ufed  and  applied  on  tbo(e  occaiions,  before  that  time  found,  pro- 
vided, and  applied  by  them  the  (aid  C*  H.  and  C.  S.  at  the  like 
fpecial  inftance  and  requeft  of  the  faid  J,  B.  in  his  lifetime ;  and 
being  fo  indebted,  he  the  £ud  J.  B.  in  his  lifetime,  in  conddem- 
tion  thereof,  afterwards,  to  wit,  on,  &c«  undertook,  and  then  and 
there  faithfully  promifed  the  faid  C.  H.  and  C.  S.  to  pay  them  the 
iaid  fum  of  money  when  he  the  faiJ  J.  B,  ftiould  be  thereto  after- 
Wards  requefted      And  whereas  afterwards,  to  wit,  on,  &c.  in 
confideration  that  the  faid  C.  H.  and  C.  S.  (then,  and  for  divers 
years  then  laft  paft,  being  furgeons,  and  the  bufinefs  of  a  furgeon 
for  all  the  time  aforefaid  ufing  and  exerciflng),  at  the  like  fpecial 
inftance  and  requeft  of  the  faid  J.  B.  in  his  lifetime,  had  before 
that  time  done,  performTed,  and  beftowed  other  their  work  and 
labour,  care  and  diligence,  as  furgeons',  in  and  about  the  healing 
and  curing  of  the  faid  J.  B.  in  his  lifetime  of  divers  other  dif-^ 
eafes  and  maladies  under  which  he  bad  laboured  and  languiihed, 
and  had,  at  the  like  fpecial  inftance  and  requeft  of  the  faid  J.  B. 
in  his  lifetime,  found,  provided}  and  applied  divers  other  medicines, 
medicinal  potions,  plaifters,  and  other  neceflary  things  ufed  and 
applied  on  thofe  occafions,  he  the  faid  J.  B.  in  his  lifetime  under- 
took, and  then  and  there  faithfully  promifed  the  faid  C.  H.  and 
C.  S.  to  pay  them  fo  much  money  as  they  therefore  reafonably 
deferved  to  have,  when  he  the  faid  J.  B.  (hould  be  thereto  after- 
wards requefted  :  And  the  faid  C.  H.  and  C.  S.  aver,  that  they 
therefore  reafonably  deferved  to  have  of  the  faid  J.  B.  in  his  life- 
time for  the  (ame  other  two  hundred  pounds  of  like  lawful  money, 
to  wit,  at  Wefiminfter  aforefaid  j  whereof  he  the  faid  Jofeph  in  his 
lifetime,  afterwards,  to  wit,  on  the  fame  day  and  year  aforefaid, 
there  bad  notice.     And  whereas  the  (aid  Jofeph  in  his  lifetime, 
afterwards,  to  wit,  on  the  fame  day  and  year  aforefaid,  at  Weft- 
minfter  afore&id,  was  indebted  to  the  faid  C*  H.  and  C.  S.  In 
other  two  hundred  pounds  of  like  lawful  money,  for  other  the 
Work  and  labour,  care  and  diligence,  of  the  faid  C.  H.  and  C.  S* 
by  them  before  that  time  done,  performed^  apd  beftowed,  as  fur«> 
geons,  in  and  about  the  healing  and  curing  of  the  faid  Jofeph  in 
his  lifetime  of  divers  other  difeafes  and  n^aladies  under  which  he 

F2  had 
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had  laboured  and  languiflied,  and  at  his  fpecial  inftance  and  re- 
qucfl,  and  for  divers  medicines,  medicinal  potions,  plarfters,  and 
'  other  things,  ufed  and  applied  on  thofe  occaftons,  before  that  time 
found,  provided,  and  applied  by  them  the  faid  C.  H.  and  C.  S.  at 
the  like  inftance  and  requeft  of  the  faid  Jofeph  in  his  life- 
time ;  and  being  fo  indebted,  he  the  faid  Jofeph  in  bis  lifetime, 
Jn  confideration  thereof,  afterwards,  to  wit,  on  the  fame  day  and 
year  aforefaid,  at  Weftminfter  aforefaid,  undertook,  and  faithfully 
promifed  the  faid  C.  H.  and  C.  S.  to  pay  them  the  faid  la(l-men« 
tipned  fum  of  money,  when  he  fliould  be  thereto  afterwards  re- 
quefted.  And  whereas  afterwards,  to  wit,  on  the  {^me  day  and 
year  aforefaid,  at  Weftminfter  aforefaid,  in  confiderattbn  that  the 
(aid  C  H.  and  C.  S.  at  the  like  fpecial  inflance  and  requeft  of 
the  faid  Jofeph  in  bis  lifetime,  had  before  that  time  done  and  per- 
formed other  their  work  and  labour,  care  and  diligence,  as  fur- 
5 eons,  in  and  about  the  healing  and  curing  of  the  faid  Jofeph  of 
ivers  other  difeafes  and  maladies  under  which  he  had  laboured  and 
languiibed,  and  had,  at  the  like  inftance  and  requeft  of  the 
(aid  Jofeph,  before  that  time  found,  provided,  and  applied,  divers 
other  medicines,  medicinal  potions,  and  plaifters,  and  other  necef- 
fary  things  in  that  particular,  he  the  faid  Jofeph  in  his  lifetime 
undertook,  &c.  (Quantum  meruit.  There  were,  befides  the  fore- 
going Counts,  two  others  in  this  declaration  for  work  and  labour, 
with  materials  found,  generally  }  money  Counts  ;  and  con* 
dufion.) 


Dedaratlon  hf  MIDDLESEX,  to  wit.  A.  complains  of  B.  being,  &c. : 
V^T^a^^or  '^**  *^'  whereas  the  faid  B.  on,  &c.  at,  &c.  in,  &c.  was  indebt- 
preaching  *  snd  ^  ^^  ^^^  ^^^^  A.  in  the  fum  of  fifty  pounds  of  lawful  money  of 
oftciatins  u  hit  Great  Britain,  for  the  work  and  labour  of  the  faid  A.  before  that 
cunte.  time  done  and  (performed  for  the  faid  B.  in  preaching  and  cele- 

brating divine  fervice  at  the  parochial  church  of  C.  at  the  (pecial 
inftance  and  requeft  of  the  faid  B.  ;  and  being  fo  indebted,  he  the 
faid  B.  in  conftderacion  thereof,  afterwards,  to  wit,  on,  &c.  at,&c. 
undertook, &c.     And  whereas,  &c.  {^antum  mxruiu) 


Tor  occeffaries  AND  whereas  the  (aid  defendant  afterwards,  to  wit,  on,  &c.  at, 
foand  and  pro-  j^c.  was  indebted  to  the  faid  plaintiff  in  ten  pounds  o(  lawful 

money  of  Great  Britain,  formqjit,  drink,  wafhing,  lodging,  and 

other  neceflaries,  by  the  faid  plaintiff  before  that  time  round  and 

.  provided  for  the  faid  defendant,  snd  at  his  fpecial  infbnce  and  re- 

^ntm  mentt,  queft ;  and  being  fo  indebted,  &c.     And  virhereas,  &c.  (^antum 

meruit  accordiiagly  s  money  laid  out,  &c.i  and  common  con-. 

cluiion. 


Declaration  for      AND  whereas  the  faid  defendant  afterwards,  to  wit,  on,  hd 
A  fttr|eon*tJbilLat,  tkc*  was  indebted  to  the  laid  plaintiff  (the /aid  plaintiff' tbeity 

and 
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and  for  divir$  years  then  laftpaft^  being  afurgeoHy  and  tht  hufinefs 
(fafurge^nforallthe  time  af ore/aid  uftng  andexerctfing)  in  twenty 
pounds  of  iaviful  money  of  Great  Britain,  for  the  work  and  la* 
hour,  care  and  diligence,  of  the  faid  plaiptifF,  at  the  fpecial  inftance 
and  requeft  of  the  faid  defendant,  before  that  timedone^  performedi 
and    beftowed,    as    a   furgeon,  in   and  about  the  healing  and 
curing  of  the  fdid  defendant  of  divers  difeafes  and  maladies  under 
which  he  had  laboured  and  .langui(h«^d,  and  for  divers  medicines, 
medicinal  potion^:,  plai(|ers,  and  other  necefTary  things,  before  that 
time  provided  and  applied  by  the  faid  plaintifr,  at  the  fpecial  in- 
ilance  and  requeft  of  the  faid  defendant  in  that  behalf  ^  and  being 
ft)  indebted,  &c.     And  whereas  afterwards,  to  wit,  on,  &c.  at,  ^S«'«"  "»*«'• 
&c.  m  confideration  that  the  faid  plaintiff  {being  then  afurgeon  as 
aforefaidy  and  ufing  the  faid  art )^  at  the  fpecial  inftance  and  re- 
queft of  the  faid  defendant^  had  before  that  time  done,  performed, 
and  beftowed,  other  his  work  and  labour,  care  and  diligence,  as^ 
a  furgeon,  in  and  about  the  healing  and  curing  of  the  faid  defend- 
ant of  divers  other  difeafes  and  maladies  under  which  he  had  la- 
boured and  languithed,  and  had  in  that  behalf,  and  at  the  like 
fpecial  inftance  and  requeft  of  the  faid  defendant,  provided  and  ap-« 
plied  divers  other  medicines,  &c.  he  the  faid  defendant  undertook, 
&c.     (Add  two  more  Counts  fame  as  the  former,  only  omitting 
what  is  in  italic  ;  add  two  more  Counts  for  work  and  labour  as  an 
apothecary ;   add  two  more  Counts  for  work,  &c.  and  materials 
found  ;   money  laid  out  \  ditto  had  and  received  \  and  common 
concluiion. 


N.  B.  The  reafon  of  the  £>rcfoin{ 
Couots,  oonfifting  ot'thcie  fourCoQnts, 
two  for  work,  &c.  as  a  furgeon,  and  two 
lor  work,  &c.  as  as  apothecary,  is,  be* 
caufc  we  piien  meet  with  people  prac- 
tifiogas  do6tcrs  or  forgeons  who  are  re- 
aUy  not  fo,  as  Ikentiates  and  graduatfea 
praAiie  as  dcAon  though  they  are  rot 
lOf  and  apothecaries  often  pradife  as  fur. 
groQS ;  fo  do  numy  other  perfons  under 
licences  from  biihops }  therefore  yOu  can- 
not depend  on  the  two  ftrft  Coants,  for 
tlierc  plaintiff  rnuft  prove  himfelf-ao  ac* 
n^  doAor  oi  ph)fic  or  furgeon,  as  he 
is  ftilcd  in  (h^  dedaraKipn,  and  chcreliwc 


the  two  bfl  Counts  are  added,  for  fear 
the  two  firft  Counts  fhould  not  be  true, 
or  at  leaft  mult  he  proved  of  a  perlon  who 
is  neither  doAor,  furgeon,  or  peifon  au* 
thohftd  to  pra^ife  as  fjch.  However, 
he  who  performs  a  cure  is  imitled  by  law 
to  his  quantum  meruit,  (hough  he  rray  lay 
hiinfelf  under  the  penahy  of  pra^iing 
without  hcenfc)  and  in  cafe  of  a  cure 
done  by  fuch  perfon,  we  only  declare  on 
a  general  irMkifntui  aJfuntJU  for  work» 
&C.  done  by  pUintifif  in  and  about  the 
curing.  &c  without  ihewing  it  was  done 
by  plaint  ff,  being  a  dodor  or  furgeoO| 
or  as  a  forgi  on  or  apoiliccary. 


AND  whereas  the  faid  defendant  afterwards,  to  wit,  on,  &c.  p^r  tho  moor? 
ait>  &c«  was  indebted  to  the  faid  plaintiff  in  ten  pounds  of  lawful  ^^of  (hjpk 
money  of  Great  Britain,  for  the  mooring  and  fafiening  of  a  cer- 
tain (hip  or  vefiel,  called,  &c.  to  a  certain  chain  of  the  faid  plain- 
tiff, lying  and  being  in  the  river  T^^^t^es,  in  the  faid  county  of 
Middiefex,  before  then,  and  for  a  long  time,  tp  wit,  for  the  fpacc 
of  three  years,  moored  and  fattened  at  D*  by  the  faid  defendant  tot 
the  faid  chain  of  the  faid  plaintiff,  and  by  bis  permiffion  and  fuf-  . 
f^wccf  at  the  fpecial  infwice  and  request  of  thp  ii&id  defendant } 

F  3  an(} 
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^antum  mermt,  and  being  fo  indebted,  &c.  And  whereas  afterwards,  to  wit,  on, 
&c.  at,  &c.  in  confideration  that  the  fiid  plaintiff  had  before,  at 
the  like  fpecial  inftance  and  requed  of  the  faid  defendant,  per- 
mitted and  iuifered  the  faid  defendant  to  moor  and  fallen  a  certain 
other  (hip  or  vefFel,  called,  &c.  to  a  certain  other  chain  of  the  faid 
plaintiff,  there  being  in  the  river  Thames  in  the  county  aforefaid  ; 
and  that  the  faid  defendant,  by  virtue  of  fuch  permiffion  and  fuf- 
ferance,  had  before  then  moored  and  faftened  the  faid  (hip  or  vef- 
fel  to  the  faid  chain  there  for  a  long  time,  to  wit.  for  the  fpace  of^ 
&c.  before  then  elapfed,  he  the  faid  defendant  undertook,  &c* ; 
And  the  faid  plaintiff  avers,  &c. 


4^^againft  FQR  that  whereas  the  faid  defendant,  together  with  one  A.  B. 
fonVwhtrcThc  '^^^  °^»  ^^'  (P^^^^*"  and  joint  dealer  with  the  faid  defendant,  which 
other  was  out-  ^^'^  A*  ^*  ^^s  and  now  is  in  due  manner  outlawed  in  the  court  af 
lawcd,  for  goods  our  lord  the  king,  before  his  juftices  at  Weftmin(tcr),  on,  &c. 
/<>M,&c.  to  wit,  at,  &c.  was  indebted  to  the  (aid  plaintiff  in  one  hundred 

Vide  Lijl.Ent.  pounds  of  lavrful  money  of  Great  Britain,  for  divers  goods,  Sec. 
^  oy  the  faid  plaintiff  before  that  time  fold  and  delivered  to  the  faid 

defendant  and  A.  B.  who,  6:c.  at  their  fpecial  inffance  and  re- 
queft ;  and  being  fo  indebted,  they  the  faid  defendant  and  A.  B. 
who,  &c.  in  confideration,  &€•  And  w  hereas,  &c.  (a  quantum 
CoDcIuilon.  meruit  accordingly)  :  Yet  the  faid  defendant  and  A.  B.  who,  &c. 
before  (and  the  faid  defendant  fince)  the  faid  outlawry  was  had, 
not  regarding,  &c.  but  contriving,  kc»  have  not,  nor  hath  either  of 
them,  paid,  &c«  (although  fo  to  do  the  faid)  defendant  and  A.  B. 
who,  &c.  before  the  faid  outlawry  was  had,  were,  and  each  of 
them  was,  oftentimes  requeued,  and  the  faid  defendant,  (ince  the  (aid 
outlawry  was  had,  hath  been  requeited  by  the  faiJ  plaintiff,  after- 
wards, to  wit,  on,  &c,  and  often  afterwards,  to  wit,  at,  &c.) ;  but  thejr 
to  do  this  have,  and  each  of  them  hath,  hitherto  wholly  refufed| 
and  the  laid  defendant  ftill  refufes  fu  to  do,  to  the  damage,  &c. 

^''^i'T'  '^  AND  whereas  the  faid  defendant  afterwards,  to  wit,  on,  &c.  at, 
'aa*con*a  can!j  ^**  ^**  indebted  ta  the  faid  pjaintiff  in  one  hundred  poundsof  lawful 
'  money  of  Great  Biitain,  for  the  tonnage  of  divers  goods,  wares, 
and  merchandizes,  by  him  the  faid  plaintiff  before  that  time 
navigated,  carried,  and  conveyed  upon  divers  psrts  of  a  certain 
navigable  cut  or  canal,  navigable  and  pafl'able  from  the  river  A. 
to  the  river  B.  in  certain  barges  and  other  veflUs,  for  the  faid  de- 
fendant, and  at  bis  fpecial  inllance  and  requcli  ;  and  being  fo  in- 
Hgmum  meruj,  debted,  &c.  &c.  And  whereas  afterwards,  to  wit,  on,  &c.  at, 
&c.  in  confideration  that  the  faid  plaintiff  had  before  that  time,  at 
the  like  fpecial  inllance  and  requeft  of  him  the  fiid  defendant, 
navigated,  carried,  «nd  conveyed  divers  other  goods,  wares,  and 
tneichandizes  of  him  the  faid  defendant  upon  divers  parts  of  the 
faid  cut  or  canal,  in  certain  other  bears,  barges,  and  other  veiTcIs, 
for  him  the  faid  defendant,  he  the  faid  defendant  undertook,  and 
then  and  there  faithfully  promifed  the  faid  plaintiff,  to  pay  him  the 

faid 
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fcid  plaintiff  fo  much  money  as  he  therefore  rcafon^ibly  dcfcrvod  to 
have  for  the  tonnage  thereofi  when  he  the  faid  plaintiff  fhould 
be  theretd  afterwards '  requeued :  And  the  faid  plniiUiff  avers, 
&c.  &c. 


AND  whereas  the  faid  R.  H.  as  fpch  executrix  as  aforefaid,  Anaccountaat* 
after  the  death  of  the  faid  J.  R.  and  in  the  lifetime  of  the  faid  ed  bciwteo  th« 
A.  W.  to  wit,  on,  &c.  at.  &c.  accounted  with  the  faid  A.  W.  '^J^^^^^jl^j  °^^^^^^ 
of  and  concerning  divers  fums  of  money  due  and  owing  from  the  J^J^tiff'^l  uf! 
iaid  J.  R.  iq  his  lifetime,  and  at  the  time  of  his  death,  to  the  faid  tuor. 
A.  W.  then  in  arrear  and  unpaid;  and  upon  that  accounting  it 
was  found  that  the  faid  J.  R.  at  the  time  of  his  death,  was  in  ar- 
rear and  indebted  to  the  faid  A.  W.  in  a  large  fum  of  money,  to 
wit,  the  fum  of  flfty-four  pounds  of  like  lawful  money,  and  that  a 
part  of  the  faid  fum  of  fifty-four  pounds,  to  wit,  the  fum  of  twen- 
ty-four pounds^  then,  to  wit,  on,  &c.  and  at  the  time  of  the  faid 
R.  H.'s  accounting  with  the  faid  A.  W.  as  aforefaid,  remained 
wd  was  due  and  unpaid  to  him  the  faid  A.  JW.  eiihef  by  the  faid 
J.  R.  in  his  lifetime,  or  by  the  faid  R.  H.  executrix  as  aforefaid, 
after  his  death  ;  whereupon  (he  the  faid  R.  H.  as  fuch  executrix 
as  aforefaid,  in  confideration  of  the  premifef^,  then  and  there,  to 
wit,  on,  &c*  at,  &c.  undertook,  and  faithfully  promifed  the  faid 
A.  W.  to  pay  him  the  faid  fum  of  twenty-four  pounds,  when  (he 
the  (aid  R.  H.  as  fuch  executrix  as  aforefaid,  ihould  be  thereto 
afterwards  rcquefted :  Yejt  the  iiid  R-  H.  not  reijarding  her  faid  Coiidufion  to  a 


promife  and  undertaking,  but  contriving  and  fraudulently  intend-  <*«^ciar«w«>  f 
injg  to  deceive  and  defraud  the  faid  A.  W.  m  his  lifetime,  and  the  excwior.* 
faid  plaintifF^  executors  as  aforefaid,  fince  his  death,  in  this  be- 
bax,'  Katb  not  as  yet  paid  the  faid  fum  of  twenty-four  pounds,  or 
any  part  thereof,  either  to  the  faid  A*  W.  in,  his  lifetime,  or  to 
tbe  (aid  plaintiffs,  executors  as  aforefaid^  or  to  any  ur  either  of 
them,  fince  his  death  (although  to  do  this  (he.  the  faid  R.  H.  as 
fuch  executrix  as  ^orefaid,  was  rcquefted  by  t-he  faid  A.  W.  ia 
bis  lifetinie,  ti>,  wit,  on,  &c.  and  often  afterwards,  to  wit,  at,, 
&c.  i  but  fhe  to  pay  the  farhe  to  any  or  eicher  of  them  hath  al- 
ways wholly  refiifcd,  and  Oie  doth  ftill  refulie  to  pay  the  fame,  or; 
any  part  thereof^  to  the  faid  plaintiffs,  as  executors  as  aferefaid« 
or  to  any  or  either  of  them^  to  the  (aid  plaiatift's,  as  fuch  execuf 
tors  as  aforefaid,  their  dariiage  of  fifty  pounJs ;  and  therefore  they 
bring  fuit.*    (Profert  of  letter^  tell  amen  tar  y.) 

^  \  -  V.Lawes. 


>,  to  wit.  &  Di  and-T.  R.  affignees  of  the  eftatcs  and*  o^clacatk^^  ^v 
tfftfts  of  A.  B.  an  infol vent  debtor,  according  to  the  form  of  the  the  aiTiicn.c.  cf 
ihtutes  in  fuch  cafe  lately  made  and  provided,  complaiii^  ofcE.  T.  *"  inr.^iwnt 
keiag,  &c. :  for  that  whereas  the  faid  E.  I .  on,  &c.  at,  &c.  was  ne^^'hld  andre- 
indebted  to  the  faid  A.  B.  before  his  difcharge  from  prifon  here  "erfcd,  and  for 
iftcr  mentioned,  m  twenty  pounds  of  Jaw ful  money,  of  Great  money  lent. 

i'  4  Briuin^ 
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Britain,  for  fo  much  money  before  that  time  received  by  the  (at4 
£.  T.  to  the  ufe  of  the  faid  A.  B. ;  and  being  fo  indebted,  he  the 
(aid  E.'T.  in  conuderation  thereof,  afterwards,  and  before  the 
difcharge  of  the  faid  A.  B.  from  prifon  hereafter  mentioned,  to 
wit,  on,  &c.  at,  &c.  undertook,  and  then  and  there  faithfolly 
promifed  the  faid  A.  B.  to  pay  the  faid  fum  of  twenty  pounds 
whenever  he  the  faid  E.  T.  (hould  be  thereto  afto-wards  requeft- 
pd.  And  whereas,  &c.  (this  Count  for  money  lent) :  And  the 
faid  plaintiffs  aver,  that  after  the  making  of  the  faid  feveral  pro« 
mifes  and  undertakings,  and  before  and  at  the  time  of  the  making 
of  a  certain  aSt  of  parliament  of  our  lord  the  king,  holden  aC 
^eftminfter  in  the  county  of  Middlefex,  in  the  twcnty-firft  year 
pf  ius  m^jefty's  reign,  entitled,  ^^  An  Ad  for  the  Relief  of  Infol* 
f*  vent  Debtors }"  and  oh  the  firft  day  of  January  1 747,  in  the  laid 
9i&  mentioned,  the  (aid  A.  B.  was,  and  continually  from  the  day 
and  year  Uft  mentioned  until  his  difcharge  from  prifon^  hereafter 
mentioned  continued  a  prifoner  for  debt  in  his  majedy's  prifoa 
for  the  iaid  county  of  G.  commonly  called  the  county  gaol  of  that 
county:  And  the  fai4  plaintiffs  further  fay,  that  he  the  faid  A.  B. 
afterwafds,  and  before  the  exhibiting  of  this  bill,  to  wit,  on,  &c. 
at,  &c.  was  duly  difcharged  from  that  imprifonment  by  virtue  of 
the  faid  aft,  and  afterwards,  and  before  the  exhibiting  of  this  bill, 
at,  &c.  the  (aid  plaintiffs  Were  duly  cbofrn  and  appointed  affignees 
of  the  faid  eftate  andeffeds  of  the  laid  A.  B.  according  to  the  form 
ff  the  fame  zA ;  whereof  the  faid  defendant  then  and  there  had 
notice :  Yet,  ^  ^conclude  like  f  declaratioif  by  a|2ignees  of  4 
^l^krupt. 


pedarttipn  1-  ,  ^  ,  ,.  ^  to  wit,  W.  G.  Complajns  of  N.  P.  bcipg,  &c. ; 
**t*^ib  ^^^^'  '^^r  that  whereas  the  faid  plaintiff  heretofore,  that  is  to  {ky^  on^ 
duetothep)^  &c.  Was  poiTtflTed  pf  divers  large  quantities  of  mahogany,  to  wit^ 
tifF  for  mahp.  twenty-three  logs  of  mahogany  j  atid  being  fo  pofleiTed  of  the  faid 
gany,  part  of.twcnty.tnree  lo^s  of  mahogany,  he  the  faid  plaintiff  afterwards, 
^hich  he  had  (^  wit,  on,  &c,  fold  to  one  A.  B,  the  faid  twenty- three  logs  of 
pur^tr^ho  maiiPgany  /or  a  large  fum  of  money,  to  vyit,  the  fum  of  thirty 
died,  and  the  poun^  of  la wfi{l  money  of  Oreat  Britain,  upon  credit,  and  after- 
refidoe  he  de  Wards,  to  wit,  on,  &c.  delivered  to  the  faid  A.  B,  a  part  of  the 
iivered  to  the  faid  mahogany^  to  wif,  ten  logs  of  the  faid  mahogany ;  And 
iwidow,  at  the  whereas  a&o  iaftefwavds,  to  wit,  on,  &c*  the  faid  A.  B-  died^ 
^ant,^  who  ^i^^out  having  taken  away  the  refidue  of  tbe  faid  mahogany: 
undertook  to  fee  And  whereas  alfo  thp  faid  plaintiff,  before  the  m^'^king  of  the  pro« 
piaimiflf  paid  f  mife  and  undertaking  nereatter  mentioned,  to  wit,  on,.&c,  had 
plaintiff  had  en-^entered  a  caveat  iii  fhe  prerogative  court  of  the  archbifhop  of 
^^v'nt-;,:^*!  Canterbury  to  pre^fVithi  pnving  any  wUUf  the  faid  J.B,  or 
Ing  the  wiij  of  ^"^  granting  letter^  p(  admmiitianon  tor  the  eitate  and  etredts  of 
Ihe  dfcealcd.  ^^^  ^^i^  A*  B< :  apd  thereupon,  in  confideration  that  the  faid  plain- 
tiff, at  the  fpecial  iniflance  and  requeft  of  the  faid  defendant  would 
Withdraw  his  faid  caveat  from  the  faid  prerogative  court  of  the  faid 
|tcbbi&op  of  Canterbury^  ai^d  yould^  a(  the  like  fpccjal  inftanc^ 

" ^ "■■■'        '. ' •■        «q4 
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and  requeft  of  the  faid  defendant,  deliver  to  M.  B.  widow  of 
the  faid  A.  fi.  the  refidue  of  the  faid  twenty-three  logs  of  maho- 
gany, be  the  iaid  defendant,  oq>  &c.  undertook,  and  then  and 
tbere  faitbfully  promtfed  the  £iid  plaintiff,  that  he  the  faid  defend- 
ant would  lee  and  procure  payment  to  be  made  to  the  faid  plaindiF 
for  the  whole  of  the  faid  mahogany :  And  the  faid  plaintiiF  in  faft 
(ays,  that  he,  relying  and  connding  in  the  faid  promife  and  under- 
tiking  of  the  faid  defendant,  afterwards,  to  wit)  on*  &c.  at,  &c. 
did  withdraw  his  faid  caveat  from  the  iatd  prerogative  court  of  the . 
arcbbilhop  of  Canterbury,  and  on,  &cc.  did  deliver  to  the  faid 
M.  B.  widow  of  the  faid  A.  B.  deceafed,  the  refidue  of  the  faid 
twenty-three  logs  of  mahogany  ;  of  all  which  faid  premifes  the 
faid  defendant  then  and  there  had  notice  :  Yet  the  faid  defendant, 
not  regarding  his  iiud  promife  and  undertaking  by  him  made  in 
diat  behalf  to  the  laid  defendant  as  aforefaid,  but  contriving,  &c. 
hath  not,  although  often  requefted,  feen  or  procured  payment  to 
be  made  to  the  faid  plaintiff  for  the  whole  of  the  fatd  mahogany, 
or  any  part  thereof;  but  on  the  contrary  thereof*  he  the  faid  de-  . 
fendant  fo  to  do  hath  hitherto  wholly  refufed,  and  ftill  doth  refufe, 
Aod  whereas  alfo  the  faid  plaintiff,  on,  &c.  (as  before,  only  iay  sdConnc 
diat  A.  B.  died  iniejiatiy  without  having  taken  away,  &c.  and 
omitting  the  proving  any  will,  that  the  defendant  promifed  to  pay 
him  the  (aid  plaintiff  the  price  of  the  did  laft- mentioned  mahogany, 
to  wit,  the  faid  laft<mentioiied  fum  of  thirty  pounds,  when  he  the 
(kid  plaintiff  (bould  be  thereto  afterwards  requefted):  Yet,  &c. 
And  whereas,  &c.  (goods  fold  and  delivered  to  M.  B,  at  defend-  3<"  Count, 
^t's requeft).  And  whereas,  j(c.  {^anium  meruit  to  ditto; 
PM)neypaid,  &c.) 

Sljueri,    W|)ethcr  tlie  firil  Count  ff     account  I  mferted  the  fcoond,  though* 
^t  Within  the  (Utucc  of  f /auds  j  on  Xkkt     conu  ary  to  the  real  U^       F.  BuLLtt, 

-,  to  wit.    F.  A.  and  W.  H.  churchwardens  of  A.  in  the  DecUritkm  by. 


&d  county  of  M.  complain  of  T.  B.  late  churchwarden  of  A.  ^'^®  churchwar. 
jtforcCud,  being,  &c.  :  for  that  whereas  the  faid  defendant,  on,  &c.  gaUj^their  nrcl » 
at,  &c.  was  indebted  to  the  faid  plaintiffs,  as  churchwardens  as  deceObr,       for 
fiforefaid,  in  the  fum  of  twenty  pounds  of  lawful  money  of  Great  money  receive^ 
Britain,  for  fo  much  money  by  the  faid  defendant,  as  late  church-  ^y  ^»"»  '^  **»« 
warden  as  aforefaid,  to  and  for  the  ufe  of  the  parifhioners  of  A.  "^°^  ^^*  ^ 
fiforeiaid,  before  that  time  had^nd  received ,  and  being  fo  indebted, 
&c« :  And  whereas  alfo  the  faid  defendant  afterwards,  to  wit,  on, 
&c.at,  Sec.  accounted  together  with  the  faid  plaintiffs,  as  church- 
wardens as  afojefaid,  of  aqd  concerning  divers  fums  of  money 
before  that  t^me  due  and  owing  from  the  faid  defendant,  as  late 
churchwarden  as  aforefaid,  to  the  pari fhi oners,  and  then  in  arrear, 
&c.  &c. :  Yet,  &c.  to  defraud  the  faid  parilhioners  and  the  faid 
plaintiffs,  as  churchwardens  as  aforefaid  [lay  a  particular  requeft]  : 
Wherefore  the  faid  plaintiffs  fay,  that  the  laid  parifhioners  are  in- 
jured, and  have  fuftained  damage  tp  the  value  pf  fofty  pounds ;  an4 
iberefore  tbev  bring  their  fuit« 

•        ■  WHEREAS 
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Dccliiitj»»  f^     WHEREAS  the  fatd  defendant,  on,  &c.  at,  kc  was  indebted 

r^""^  ^  f**"  to^thc  faid  plaintiff  in  the  fum  of  thirty  pounds  of  Iiwful  money  of 

vwtofa'brokcii  ^^^^  Briuin,  as  well  for  divers  ifieoicines,  cordials,  ointments, 

kg»  at  the  le.  plalfters,  fermentations,  and  other  neceflaries,  before  that  time 

qociiof('er«nd.  {ound,  provided,  applied^  and  adminifteredY  b;  the  iald  plaintifF,  at 

ant't  wifc,in hi»  the  fpecial  inftance  and  re^ueft  of  A«  ^.  the  wife  of  the  £iui 

^^'  defendant,  in  his  abfence,  in  and  about  the  healing,  fettir.g,  an4 

curin?  the  broken  legs  of  one  G.  R.  then  the  fervant  of  the  faid 

defenoant,  whereof  the  (aid  G.  R*  before  that  time,  and  whilft  he 

was  the  fervant  of  the  faid  defendant,  laboured  and  languinied«  and 

whieh  faid  legs  were  broken  bv  misfortune  in  and  during  the  (kid 

G.  R/s  laid  (ervice  of  the  faid  defendant,  a«  for  the  work  and  labour 

of  the  faid  plaintiff  in  and  about  the  admini  ft  ering  and  applying  of 

the  faid  medicines,  cordials,  &c.  and  other  neccTrarief,  to  the  iaid 

G.  R.  the  fervant  of  the  (aid  defen^nt,  by  the  iiiid  plaintiff  done 

atld  performed ;  and  bein^  (u  indebted,  &c«    And  whereas,   &c. 

^fuanium  mirtiit  to  ditto).     And  whereas,  &c.   (add  two  other 

vounts  Mt  the  requefi  of  defendant).. 

Dcclarai^  s*  MIDDLESEX,  to^wit.  $Urah  Parker,  executrix  of  the  kft 
gaiiift  an  exen,^  ^j||  ^^^  tcftam^nt  of  R.Pl  licr  late  hu(band,  A.ccalcd,  was  atcacht* d, 
^  **.-!  -"' fc»  by  a  writ  of  privilege  of  our  ibvereign  lord  the  king,  ifluini^  out  c.f 
liisfiti  aiiddif-  the  court  here,  to  anlwer  J.  G.  gent,  one  of  tae  attornics  of 
buricuienu.  the  court  of  common  bench  of  the  faid  king,  according  to  the 
Irberties  and  privileges  of  the  faid  court  for  attocnies  of  ttie  faid 
court,  ufed  and  approved  of  in  the  faid  court  ^om  time  immemo- 
rial, of  a  pica  of  trefpnfs  on  the  cafe  ;  and  whereupon  (he  faid  J.  G. 
ill  his  own  proper  perfon  complains  :  that  wliercas  thie  faid  R.  P.  in 
his  life-time,  to  wit,  on,  &c.  at,  &c.  was  indebted  unco  the  faid 
J.  G.  in  fcvcn  pounds  of  lawful  money*  of  Great  Britain,  ikir  ip 
much  money  by  the  faid  John  before  that  time  paid,  laid  out,  anJ 
expended,  as  attorney  and  fulicitor  for  thclaiJ  R.  P*  and  upon  his 
retainer,  in  pr()(fccutinj{  and  (Ijcfendipg  divers  fuits  at  law  and  in 
equity  in  this  court  here,  and*  other  his  inajefty*s  coyris  oT  record 
at  Wcilmiiider  aforefaid,  and  fur  his  fees  and  labour,  care  and 
diligence,  in  proilcuting  and  dcfcnJing  ihcte  fuits,  and 
alfo  for  other  the  work  and  lalx)ur^  care  and  diligence,^ 
of  the  faid  John  before  ^hat  lin^e  done,  performed,  and ' 
bcftowed  by  the  faid  Jo)in  in  artd  about  other  the  bufmefs  of  the 
fyid  R.  P.  and  at  his  fpecial  inftance  and  reciieil;  ancf  being  fo  in- 
dtbted,  he  ijic  faid  R.  P.  in  hi^  lifetime  afterwards,  to  wit,  on,  &c,  . 
in  confidcration  thereof,  undertuoki  and  then  and  there  faithfully 
promifed  the  faid  J.  G.  to  pay  hini  the  faid  lum  of  money,  when  he 
the  faid  R.  P.  (hould  be  thereto  after  ware!  s  requeitcd :  And  whcieas 
afterward^,    to  wit,  on,  Jjcc.   at,'  &c.  in  confide  ration  tha'  me 


.      -^^    . 

here  and  other  his  n^-ajefty/s  coiirts  of  record   a.t  Wcftmmfter 

aVorcfaid,  as  attprney  or  folicitor  of  the  fyiJ  Robert,  and  at  thcHkq 

(pc^ial  inltancc  and  ccquett  of  the  faid  R   P.  in  his  Kfeiime  had 

wrotq 
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vrotc  and  done  divers  other  bufinefles  for  the  faid  R.  P.  he  the  fatd 
R,  P.  in  his  lifetime  undertook,  and  then  and  there  faithfully  pro* 
uiifed  the  (aid  J.  G.  to  pay  him  fo  much  money  z%  he  therefore 
rcafonablydeferved  to  have  for  his  fees  and  laboar,  care  and  dili- 
gence, in  this  behalf,  and  alfo  all  fuch  fums  of  money  which  the 
(aid  John,  on  occafion  of  the  profecuting  and  defending  the  faid  (bitt 
laft-menrioneJ,  and  doing  the  faid  bufmefs  Is^  aforefaid,  had  paid, 
laid  out,  and  expended,  when  he  th'b  faid  R.  P.  (hould  be  thereto 
afterwards  requefted  :  And  the  (aid  John  avers,  that  he  the  b\i 
Johii>  for  his  fees  and  labour,  care  and  diligence,  in  this  behalff 
dcferved  to  have  of  the  faid  R.  P.  in  his  lifetime  other  fcvcn  pounds 
of  like  lawful  money,  and  on  occafion  of  the  profecuting  and  de- 
fending the  faid  fuits  lad-mentioned,  and  doing  the  (aid  other 
bufinefles  laft-mentioncd,  bad  paid,  laid  out,  and  expended  other 
(even  pounds  of  like  lawful  money,  to  wit,  at,  5cc. ;  whereof  the 
(aid  R.  P.  ill  his  life-time  then  and  there  had  notice:  Yet  the  faid 
R.  P.  in  his  lifetime,  and  the  faid  S.  P.  after  his  death,  pot  regard- 
ing his  laid  feveral  promifes  and  undertakings  of  the  faid  R.  P.  in 
hisHfetimein  form  aforefaid  made,  but  contriving  and  fraudulently 
intending  craftily  and  fubtilly  to  deceive  and  defraud  the  faid  John 
in  this  behalf,  hath  not  yet  paid  the  faid  feveral  (urns  of  money,  or 
I  any  part  thereof  (although  to  do  this  the  (aid  R.  P.  in  his  lifetime 
afterwards,  to  wit,  on,  &c.  and  the  faid  S.  P.  after  the  death  of  the 
faid  R.  P.  to  wit,  on,  &c.  at,  &c.  was  requefted)  ;  but  to  pay  the 
fame  to  the  laid  John  he  the  faid  Robert  in  his  lifetime  wholly 
refufed,  and  the  faid  S.  P.  fince  hi$  death  )iath  hitherto  wholly 
refufed,  and  ftill  doth  refufe  to  pay  the  fame,  to  the4»n[^agc  of  the 
(aid  Johnof  feven  pounds;  and  therefore  he  brings  his  fuit^&c. 


LONDON,  to  wit,    Thomas  Mitchell,  aflignee  of  the  debts,  DedarataDn  by 
goods,  and  effcfts,  which  were  of  Thomas  Walker  and    Ann  *be    remaining 
Singleton,  bankrupts,  according  to  the  form  of  the  ibtutes  made  *^*P>««  ^^^  « 
and  now  in  force  concerning  bankrupts,  cottplains  of  Samuel  Far-  <f*fcn'd2^^*  for 
mer,  being  in  the  cuftody  of  the  marfhal  of  the  maribalfca  of  our^oois  fold  hj 
lord  the  now  king,  before  the  king  himfclf :  for  that  whereas  the  ctie  bjinl^rupt  to 
taid  Samuel,  on  the  firft  day  of  November  1780,  at  London  afore-  ^*>*   defendant, 
laid,  to  wit,  in  the  parifh  of  St.  Mary-le-Bow  in  the  ward  of  Cheap,  ^^  ^  ^ 
^as  indebted  to  the  faid  Thomas  Mitchell^  as  affigpee  as  aforefaid,  ^opatiao  W*a 
and  alb  one  John  Price,  who  was  then  a(fignec  of  the  debts^  hoofr. 
(pods,  and  effe£b  of  the  Crid  Thomas  Walker  and  Ann  Singleton 
wtth  the  Olid  Thomas  Mitchell  (and  which  faid  John  Price  has 
ktcn  fiiv:e  removed  from  being  fuch  ?^ffignec  by  virtue  of  an  order 
of  the  lord  high  chancellor),  ii\  the  fum  of(ive  thoufand  pounds  of 
lawful  money  of  Great  Britain,  for  divers  goods,  ^ares,  and  mer- 
chandises by  the  faid  Thomas  Mitchell  and  John  Price,  as  a(fig« 
nces  as  aforefaid,  before  that  time  fold  and  delivered  to  the  faid 
Samuel,  at  his  fpecial  inftance  and  requeft ;  and  being  fo  indebted, 
he  the  laid  Samuel,  in  confideration  thereof,  afterwards,  and  before 
the  removal  of  the  faid  John  Price  as  aforefaid,  to  wit,  r»n  the  fame 
oay  and  year  aforefaid,  ai  London  aforciaid,  in  the  pari(h  and  ward 

aforefaid^ 
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aforefaid,  undertook,  and  to  the  faid  Thomas  Mitchell  and  Johq 
Price,  as  affignees  as  aforefaid,  then  and  there  faithfully  promifei^ 
to  pay  to  them  the  faid  fum  of  money,  when  he  the  faid  Samu^ 
fiiould  be  thereunto  afterwards  requeued:  And  whereas  alfo  after «• 
wards,  and  before  the  removal  of  the  faid  John  Price  as  aforefiud, 
to  wit,  on  the  fame  day  and  year  afore(aid,  at  London  afore£iid,  in 
the  parifli  and  ward  aforefaid,  in  confideration  that  the  (aid  Thomas 
Mitchell  and  John  Price,  as  affignees  as  aforefaid,  had  before  that 
time,  at  the  lilce  inftance  and  requeft  of  the  faid  Samuel,  fold  and 
delivered  to  the  faid  Samuel  divers  other  goods,  wares,  and  mer- 
chandi^^es,  he  the  faid  Samuel  under  took,  and  to  the  faid  T.  M« 
and  J.  P.  ai&gnees  as  aforefaid,  then  and  there  faithfully  promifedi 
to  pay  to  them  fomuch  money  as  the  I  aft-mentioned  goods»  wares, 
and  merchandizes,  at  the  time  of  the  faie  and  delivery  thereof,  were 
reafonably  worth,  when  he  the  faid  Samuel  ihould  be  thereunto 
afterwards  requefted:  And  the  faid  Thomas  Mitchell  in  fz£ktujhf 
that  the  faid  laft -mentioned  goods,  wares,  and  merchandises,  at  the 
time  of  the  fale  and  delivery  thereof,  were  reafonably  worth  other 
five  thoufand  pounds  of  lawful  money,  to  wit,  at  London  aforeiaid| 
in  the  pariih  and  ward  aforeiaid  ;  whereof  the  faid  Samuel  after- 
wards, and  before  the  removal  of  the  faid  J.  P.  to  wit,  on  the  fame 
day  and  year,  there  had  notice.     And  whereas,  &c.  (two  other 
Counts  like  the  preceding,  for  the  ufe  and  occupation  of  divers 
to  wit,   forty  mefTuages,  buildings,  and  erections,  and  alfo  for 
the  ufe  and  hire  of  divers  utenhls   and  neceflary  things,   with 
the  appurtenances,  of  the  faid  T.  M*  and  J.  P.  fttuate,  fland- 
ing,  and  being  at  Batterfea  in  the  county  of  Surry)  :  Yet  the 
faid  Samuel,  not  regarding  hisfaid  feveral  promifes  and  undertakings 
fo  made  as  aforefaid,  but  contriving  and  fiaudulendy  intending 
craftily  and  fubtilly  to  deceive  and  defraud  the  faid  T.  M.  and 
J.  P.  bcf.re  the  removal  of  the  faid  J.  P.  and  the  faid  T.  M.  after 
the  faid  J.  P.  was  removed,  in  this  behalf}  hath  not  paid  to  the  £ud 
T.  M.  and  J.  P.  before  the  removal  of  the  (aid  J.  P.  or  to  the 
faid  T,  M.  fince  the  removal  of  the  faid  J.  P.  the  faid  feveral  fums 
of  money,  or  any  part  thereof  (although  fo  to  do  he  the  faid  Samuel 
after waids,  to  wic,  on,  &c.  at,  &c.  was  by  the  faid  T.  M.  and 
J.  P.  requefted)  i  but  to  pay  the  fame,  or  any  part  thereof,  to  the 
faid  T.  M.  and  J.  P.  before  the  removal  of  the  iaid  J.  P«  or  to  the  '^ 
(aid  T.  M.  fince  the  removal  cf  the  faid  J.  P.  he  the  faid  Samuel 
bf^h  hitherto  altogether  refufed,  and  ilill  doth  refufe,  to  pay  the 
fame  to  the  faid  1 .  M,     And  whereas  alfohe  the  faid  Samuel  afteri| 
wards,  to  wit,  on,  &c«  at,&c.  was  indebted  to  the  faid  T.  M.  in  the 
further  fum  of  five  thoufand  pounds  of  like  lawful  money,  fordivejfs 
<)thcr  goods,  wares,  and  merchandizes  by  the  (aid  T.  M.  as  affignee 
^  aforefaid,  and  by  one  other  J.  P.  who  was  alfo  affignee.of  the 
debts,  goods,  and  effeftsof  thclaidT.  W.  and  A.  S.  with  the  (aid 
1*.  M«  but  who  has  fince  been  duly  difcharged  from  being  an 
fifTignee  as  aforeiaid,  bctore  that  time  (old  and  delivered,  at  his  like 
.Uifiance  and  requeii,  he  the'  (aid  Samuel,  in  confideration  thereof, 
^terwardsi  to  wu^  on,  ^c.  at,  &<;•  Hndcn9ok,  ^c%    (^uantw% 
....  ,  valfbm 
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VMlebant  in  confideration  that  the  faid  T.  M.  and  J.  P.  as  afSgnees 
as  aforefaid,  had,  before  the  faid  J.  P.  was  fodifcharged  from  being 
an  affignee  as  aforefaid,  at  the  like  inftance  and  requeft  of  the  faid 
Samuel,  fold  and  delivered  to  the  faid  Samuel  divers  other  goods, 
wares,  and  merchandizes,  he  the  faid  Samuel  undertook,  &c. 
AtM  two  other  Counts  for  the  ^fe  of  the  houfes  and  utenfils  like 
the  two  laft  Counts ;  money  had  and  received,  &c.  with  common 
iKtach  to  the  five  laft  promifes ;  damage,  &c. ) 


MIDDLESEX, towit.  If Eno«  — ,  JohnPineger,  Thomas  ^'•-f^/'    *  ^ 
GadhiU,and  Richard  Rankin,  affignees  of  the  debts,  goods,  and  ^^^^^^    ^f 
efiias  which  were  of  John  Capftack,  furviving  partner  of  James  abankra'Si^^ 
Capftack,  deceafed,  being  a  bankrupt,  according  to  the  form  and  had    been    in 
cfifed  of  the  feveral  ftatutes  made  and  now  in  force  concerning  pvmerfliipviith 
%ankrupts,  (hall  make  you  fecure,  &c.  then  put  by  gages  and  fafo  ^^^      a.    B. 
fkdges  Richard  Pocock,  late  of,  &c  that  he  be  before  our  lord  ^^""^  ^^*^^^ 
die  king  in  eight  days  of  St.  Hilary  wherefoever,  &c.  to  (hew:  iahou7°and*for 
ibrthat  whereas  the  (aid  R.  P.  heretofore,  to  wit,  on,  &c.  at,  &c«  divers'materUit 
was  indebted  to  the  faid  J.  C.  and  J.  C.  (which  faid  J.  C.  died  found  in  the  life. 
before  the  bankruptcy  ot  the  laid  J.  C.  leaving  him  the  faid  J.  C.  *'"**  °^  ^-  ®* 
then  forviviftg),  in  the  lifetime  of  the  faid  J.  C.  and  before  the  J^"^^  ^'  ^^^ 
6iA  J.  C.  became  bankrupt,  in  orib  hundred  and  thirty  pounds  of 
lawful  money  of  Great  Britain,  for  the  work  and  labour  of  the 
iid  J.  C.  and  J.  C.  before  that  time  done  and  performed  for  the  faid 
R.P.  at  his  fpecial  inftance  and  requeft,  and  for  divers  materials 
and  neceflary  things  ufed  and  employed  in  and  about  that  work 
nd  labour  before  that  time  found  and  provided  by  the  faid  J.  C. 
and  J.  C.  at  the  like  inftance  and  requeft  of  the  faid  J.  C.  ;  and 
beingfo  indebted,  be  the  fiiid  R«  P.  in  confideration  thereof,  after<> 
war£,to  wit, on,  &c.at,  &c.  undertook,  and  then  and  there faith^- 
fiilly  promifed  the  faid  J.  C.  and  J.  C.  in  the  lifetime  of  the  faid 
J.C.  and  before  the  faid  J.  C.  became  a  bankrupt,  to  pay  them  the 
Hi  fom  of  money  when  he  the  faid  R.  P.  fhould  be  thereto  a^er- 
wards  requefted.   And  whereas  afterwards,  in  the  lifetime  of  the 
fittd  J.  C.  and  before  the  faid  J.  C.  became  bankrupt,  to  wit,  on, 
&c.  at,  &c.  in  confideration  that  the  faid  J.  C.  and  J.  C.  at  the 
<fike  inftance  and  requeft  of  the  faid  R.  P.  had  before  that  time  done 
nd  performed  other  work  and  labour  for  the  faid  R.  P.  and  had  alfo 
fauodand  provided  divers  other  materials  and  neceflary  things  ufed 
and  employed  in  and  about  the  faid  laft-mentioned  work  and 
labour,  hethe  faid  R. P.  undertook,  and  then  and  there  faithfully 
promifed  the  iame  J.  C*  and  J.  C.  in  the  lifetime  of  the  faid  J,  C. 
and  before  the  faid  J.  C.  became  bankrupt,  to  pay  them  fo  much 
money  as  they  therefore  reafonably  deferved  to  have,  when  he  the 
bid  Richard  fliould  be  thereto  afterwards  requefted  :  And  the  faid 
pbiatiffs,  aifignees  as  aforefald,  in  fa£t  fiy,  that  the  faid  J.  C.  and. 
J*  C.  in  the  lifetime  of  thrfaid  J.  C.  and  before  the  faid  J.  C 
iwcame  bankrupt,  therefore  reafonably.  deferved  to  have  had  of  the 
'Aid  R.  P.  tlte  /artber  Xum  of  one  luiadred  and  thirty  pounds  of  J  ikp 
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lawlul  ffnonr)r,  td  wit,  at,  &c, ;  whereof  the  faid  R.  P.  afterwards 
Coodt  Md  and  to  wit^  on,  &c.  there  had  notice.     And  whereas  the  faid  R.  P, 
deliYcred.         afterwards,  to  wit,  on,  &c.  at,  ice.  was  indebted  to  the  faid  J.  C, 
and  J.C.  in  the  lifetime  of  the  faid  J.  C.  and  before  the  laid  J.  C. 
became  bankrupt,  in  the  further  fum  of  one  hundred  and  thirty 
pounds  of  like  lawful  money,  for  dtyers  goods,  wares,  and  nier- 
chandizet  before  that  tifne  fold  and  dcHvercd  by  the  Gid  J.  C.  and 
f.  C.  to  the  Md  R.  P.  at  his  like  tnftance  and  requeft  ;  and  being 
to  indebted,  he  the  faid  R.  P.  in  confideration  thereof,  afterwards, 
to  wit,  on,  kc,   at,  ftc.  undertook,  and  then  and  there  foithfully 
promifed  the  (M  J.  C.  and  J.  C.  in  the  lifetime  of  the  faid  J,  C. 
and  before  the  faid  J.  C.  became  bank  rupt,  to  pay  them  the  (aid  fam 
of  money,  when  he  the  laid  R.  P.  ihould  be  thereto  afterwards 
^^rnntum  wU-  requefted.     And  whereas  afterwards,  in  the  lifetime  of  him  the  £iid 
Ku.  J  C.  and  before  the  faid  J.  C  became  bankrupt,  to  wit,  iSn^  &c. 

at^  &€•  in  confideration  that  the  iaid  J.  C-  and  j.  C.  had  befere 
that  time  fold  and  delivered  to  the  faid  R.  P.  divers  other  goods, 
wares,  and  merchandizes  to  the  (aid  R.  P.  at  his  like  inftance  and 
requeft,  he  the  faid  R.  P.  undertook,  and  then  and  there  fai.tbfully 
prcMnifed  the  iaid  J.  C,  and  J*  C.  in  the  lifetime  of  th«  faid  J.  (f. 
and  before  thr  faid  J.  C»  became  bankrupt,  to  pay  them  fo  much 
money  m  the  faid  goods,  wares,  and  merchandizes,  at  the  time  of 
the  fate  and  delivery  thereof,  were  reafonably  worth,  when  he  the 
faid  R.  P.  ihould  be  thereto  afterwards  requefted  :  And  the  faid 
plaintiffs,  aifignees  as  aforeiaid^  in  hiX  fay,  that  the  faid  lad-men- 
t(oi)ed  goods,  wares,  and  merchandizts,  at  the  time  of  the  fale  and  de- 
livery thereof,  were  reafonably  worth  other  one  hundred  and  thirty 
pounds  of  like  lawful  money,  to  wit,  at,&c. ;  whereof  the  faid  R.  r. 
OoadufloQ.       afterwards,  to  wit,  on,  &c,  there  had  notice :  Yet  the  faid  R,  P.  nor 
regarding  his  laid  I'everal  promifes  and  undertakings,  (b  bv  htm  made 
in  manner  and  form  as  aforefaid,  but  contriving  ax)d  fraudulently  in- 
tending craftily  and  fubtilly  to  deceive  and  defraud  the  (aid  J,  C, 
and  J.  C'.  in  the  lifetime  of  the  faid  J.  C.  and  the  faid  J,  C.afterthe 
death  of  the  Uid  J.  C  and  before  the  faid  J.  C.  became  bankrupt, 
Siiid  the  l<ti J  plaJDtiffs,  alBgnces  as  aforefaid,  lince  the  bankruptcy 
of  the  faid  J.  C.  in  this  behalf,  hath  not  paid  the  faid  (everal  funis 
of  money,  or  any  part  thereof,  to  them,  or  any  or  either  of  them 
(although  to  pay  the  fame  the  faid  R.  P.  was  oftentimes  requefted, 
as  well  by  the  faid  J.  C.  and  J.  C.  in  the  lifetime  of  the  (aid  J.  C. 
a<;  by  the  (aid  J,  C.  after  the  death  of  the  faid  J.  C.  and  before  the 
fard  J.  C.  became  bankrupt,  andalfo  by  the  faid  piaintift's,  aftigneef 
«s  aforefaid,  fince  the  bankruptcy  of  the  faid  J  C.  to  wit,  on,  &c. 
at,  &c. ) ;  but  to  pay  the  fiime  to  them,  or  any  or  either  of  them,  he 
the  faid  R.  P.  hath  hitherto  wholly  refufed,  and  ftill  refufes  to  pay 
yvcvouni  ilatcd.  thciame  to  the  faid  plaintiffs,' aifignees  as  aforefaid.    And  whereas 
the  <a!d  R.  P.  after  the  death  of  the  faid  J.  C.  and  before  the  (aid 
J.  C  bccnme  bankrupt, 'to  wit,  on,  &c.  at,  &c.  accounted  together 
•with  the  faid  j.  C*  as  furviving  partner  of  the  faid  J.  C.  of  and 
concerning  divers  other  fums  of  money  before  that  tnne  due  and 
owing  frotn  the  faid  R.  P.  to  the  faid  J«  C  and  J.  C  in  the  life- 
«-       *►  time 
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tliM  of  the  Cud  J.  C.  and  then  being  in  arrear  and  unpaid,  and 
upon  that  account  the  (aid  R*  P.  was  then  and  there  found  in  arrear 
and  indebted  to  the  faid  J.  C  as  fuch  furvivine  partner  as  aforefaid, 
in  the  fuoi  of  one  hundred  and  four  pounds  of  like  lawful  money  ; 
and  being  fo  found  in  arrear  and  indebted,  he  the  faid  R.  P.  in 
confideration  thereof9  afterwards,  to  wit,  on,  &c.  at,  &c«  under- 
took, and  then  and  there  fiuthfully  promifed  the  (aid  J.  C*  as  fuch 
furviving  partner  as  aforefaid,  before  he  became  bankrupt,  to  pay 
him  the  faid  fumof  money  laft-^mentioned,  whenever,  after  the  ex- 
piration of  fix  months  then  next  following,  he  the  faid  R.  P*(hould 
be  thereto  afterwards  requeued  :  Yet  the  (aid  R.  P.  not  regarding 
ha  faid  laft*mentioned  promife  and  undertaking,  fo  by  him  made  ia 
manner  and  form  aforeCiid,  but  contriving  and  fraudulently  intend-' 
tag  crafiily  and  fubtilly  to  deceive  and  defraud  the  faid  J.  C*  as 
fuch  furvivtog  partner  as  aforefaid,  before  h?  became  bankrupt, 
and  the  (aid  plaintiffs,  a(Sgnees  as  aforefaid,  fince  the  bankruptcy 
of  the  faid  J.  C.  in  this  behalf,  hath  not  paid  the  (aid  laft -mentioned 
fttm  of  money,  or  any  part  thereof,  to  them,  or  any  or  either  of 
them  (although  to  pay  the  (ame  he  the  (aid  R,  P.  was  reque(led  by 
the  (aid  plaintiiis,  affignees  as  aforefaid,  afterwards,  and  after  the 
expiration  of  the  faid  iix  months,  and  fince^  the  bankruptcy  of  the 
faid  J.  C  to  wir,  on,  &c*  at,  &c.) ;  but  to  pay  the  fame  he  the  (aid 
R  P.  hath  hitherto  wholly  refuled,  and  itiil  fcfuf<:8,  to  the  damage 
of  the  (aid  plainttiTs,  affignees  as  aforefaid,  of  one  hundred  and  thirty 
{loaiids,  as  it  is  faid. 


MIDDLESEX,  to  Wit«    Domingo  Felles^  late  of  Maxwell '  oedaration   a- 
ftrcet,in  the  county  of  Middlefex,  merchant,  and  Jo^e  ^ntonio^g'Unn    defend* 
Ferroize,  iateof  S^nt  Martin's-lane^  in  the  ftme  county,  gentlcm*"^'»^!***»'^*- 
man,  werfc  attached  to  anfwer  unto  Lewis  Gev:;ux  "*  a  plea  of  ^  g  ^*|^^* 
tfd'[n(s  upontheca(c>&c.  (  and  thereupon  the  faid  William  LewtSy|,j,yed^  were  in 
by  W.  Loveridge  his  attorney,  complains  ;   that  whereas   tha  parinct(hip^  for 
faid  Domingo  and  Joze  Antonio,  together  with  one  Charles  Alder^  9^^*  ^^*  o^- 
late  of  r/eitminfter,  in  the  faid  county  of  Middlefex,  gentleman,  ^^  ^^^^   *^' 
ibrmeriy  ^partner  and  joint  dealer  with  them  the  faid  D,and  J.  At  ^' 
(which  £ud  Clharles  Alder  hfith  beeni  and  now  is,  in  due  manner 
outlawed  in  the  court  of  our  lord  ihe  now  king  before  the  king 
himfjif  here),  on  the  fecond  day  of  December,  in  the  year  of  One 
Lord  1776,  to  wit,  at  Wcftminfter,  in  the  county  of  Middlefex  . .  ,  t 

aforefaid,  were  indebted  to  the  faid  Lewis  in  ont  hundred  and  twenty 
pounds  of  lawful  money  of  Great  firitain,  for  divers  gpods,,  wareH| 
and  merchjmdizes  by  the  fiud  Lewis  betore  that  time  fold  and  deli^ 
vcred  to  the  faid  D.  and  J.  A.  and  to  the  (aid  C.  A.  who  hath  been 
and  is  fo  outlawed  as  aforefaid,  and  .at  their  fpectal  inftanceand 
requsft  V  and  being  fo  indebted,  they  the  faid  D.  and  J.  A.  and  tlid 
(aid  C.  A.  who  hath  been  and  is  fo  outlawed  as  aforefaid,  in  confix 
deration  thereof,  afterwards,  and  before  the  outlaw/y  of  the  faid 
C.  A.  to  wit,  on  the  fame  day  and  year  aforeHiid,  at  VVc(lmin{^ef 
aforeUidf  undertook)  and  faithfully  prgmifcd  the  AilXcM'is^ia 

Py 
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pay  him  the  faid  fum  of  money,  when  they  ihould  be  thereto  aftef^ 
Senium  «tf/«-  wards  requefted.  And  whereas  afterwards,  to  wit,  on  the  bsa^ 
Utu,  Jay  and  year,  at  Weftminfter    aforeikid,  in  confideralion  that 

the  faid  Lewis,  at  the  like  fpecial  tnftance  and  requeft  of  the  fiiid  D^ 
ar»d  J.  A.  and  ofthe  faid  C.  A.  who  hath  been  and  is  fo  outhiwed  as 
afbrefaid,  had  before  that  time  fold  and  delivered  to  the  £ud  D.  and 
J.  A.  and  to  the  faid  C.  A.  who  hath  been  and  is  fo  outlawed  a^ 
aforeiaid,  divers  other  goods,  wares,  and  merchandizes,  they  diefiuii 
D.and  J.  A.  and  C*  A.  afterwards,  and  before  the  outlawry  of  the 
(aid  Charles,  to  wit,  on  the  fame  day  and  year  aforeiaid,  at  Weft-* 
mtnfteraforefaid,undertoo!c,  and  faithfully  promifed  the  faid  Lewis, 
to  pay  hhn  fo  much  money  as  he  therefore  reafonably  delerved  to 
have,  when  they  the  faid  D.  and  J.  A.  and  the  faid  C  A.  whohadi 
been  and  is  fo  outlawed  as  aforefaid,  (houid  be  thereto  afterwarda 
requefted:  And  the  faid  Lewis  avers,  that  he  therefore  reafonaUy 
deferved  to  have  of  the  faid  D .  and  J.  A .  and  of  the  faid  C.  A .  who 
hath  been  and  is  fo  outlawed  as  aforefaid,  other  twelve  hundred 
pounds  of  like  lawful  money,  to  wit,  at  Weftminfter  aforeiaid  ; 
whereof  the  faid  D.  J.  A.  and  C.  A.  who  hath  been  and  is  fo  out^ 
lawed  as  aforefaid,  afterwards,  to  wit,  on  the  fame  day  and  year 
Money  lent  an^  aforefaid,  there  had  nogce.  And  whereas  the  faid  D.  and  J.  A. 
advanced.  ^jjj  ^^  f^jj  £.  A,  who  hath  been  and  is  fo  outUwed  as  aforefaid, 
afterwards,  to  wit,  ^  the  fame  day  and  year,  at  Weftminfter 
aforefaid,  were  indebted  to  the  faid  Lewis  in  other  one  hundred  and 
twenty  pounds  of  like  lawful  money,  for  monev  by  the  faid  Lewis 
before  that  time  lent  and  advanced  to  the  faid  D.  and  J.  A.  and  the 
laid  C.  A.  who  hath  been  and  is  fo  outlawed  as  aforefaid,  and  at 
their  like  fperial  inftance  and  rcqucft  ;  and  for  other  monies  fay  the 
faid  I^e wis  before  that  time  laid  out,  expended,  andpaid for  the  faid* 
D.  and  J.  A.  and  the  faid  C*  A.  who  hath  been  apd  is  fo  ^udawcd 
as  afore&id,  and  at  their  like  fpecial  inftance  and  requeft  ;  and  for 
Other  money  by  the  faid  D.  and  J.  A.  and  the  kid  Q,  A.  who  hadt 
been  and  is  fo  outlawed  as  aforefaid,  before  that  time  had  and  re- 
ceived to  the  ufe  of  the  faid  Lewis  *,  and  being  fo  indebted,  they  the 
laidD.  and  Jf.  A*  and  the  faid  C.  A.  who  hath  been  and  is  *  >  out« 
kwed  as  aforefaid,  in  confideratlon  thereof,  afterwards,  and  before 
the  outlawry  of  the  faid  C  A.  to  wit,  on  the  ianle  day  and  3rear,  at 
Weftminfter  aforcOid,  undertook,  and  faithfully  promifed  the  laid 
Lewis,  to  pay  him  the  faid  laft-mentioned  fum  of  money,  when  they 
Cotchifioo.  Ihould  be  thereto  afterwards  requefted :  Yet  the  (aid  D.  and  J.  A« 
Vand  the  faid  C.  A.  who  hath  been  and  is  fo  outlawed  as  aforeiasd| 
before  the  oudawry  of  the  faid  C.  A.  and  the  faid  D<  and  J.  A. 
fmce  the  faid  outlawry,  not  regarding  the  faid  feveral  promifes  and 
undertakings  fo  made  in  this  behalf  as  aforefaid,  but  contriving  and 
fraudulently  intending  craftily  and  fubtilly  to  deceive  and  defraud 
the  faid  Lewis  in  this  behalf,  have  not,  nor  hath  either  of  them,  as 
yet  paid  the  faid  feveral  fams  of  money,  or  any  part  thereof  to  the 
bid  Lcw^5  (although  to  do  this  they  the  faid  D.  and  J-  A,  and  the 
faid  C.  A.  who  hath  been  and  is  fo  outlawed  as  aforefaid,  before  the 
mdawry  of  the  &id  C.  A.  to  wit,  on  the  iame  day  and  year  afore« 

4  iaid, 
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fzid,  at  Weftminfter  aforcfaid,  v/erc  requefted  by  the  faid  Lewis ; 
and  ahhough  the  faid  D.  and  J.  A.  have  been  thereto  fcverally 
fequcfttrdby  the  faid  Lewis  fince  the  faid  outlawry  of  the  faid  C.  A. 
to  wit,  on  ths  firft  day  of  January  in  the  year  of  Our  Lord  177?> 
and  often  bi)th  before  and  afterwards,  to  wit,  at  Weftminfter  afore- 
faid ;  but  they  to  do  this  have,  and  each  of  them  hath,  hitherto 
wholly  refufed,  and  the  faid  D.  and  J.  A.  ftill  do,  and  each  of  them 
dodi,  wholly  refufe  fo  to  do  :  wherefore  the  faid  Lewis  faith  he  is 
injured,  and  hath  fuftained  damage  to  the  value  of  one  hundred  and 
twenty  pounds  j  and  therefore  he  brings  his  fuit,  &c. 


MIDDLESEX,  to  wit.  A.  H.  widow,  adminiftratrix  of  all  For  the  wrk 
and  fingular  the  goods  and  chattels,  rights  and  credits,  which  were  *"^  labour  of  a 
of  R.  H.  her  late  hufband,  deceafed,  at  the  time  of  his  death,  who  [2^°",^^^; 
died  intellate,  coaiplains  of  P.  S.  and  M.  his  wife,  late  M.  B.  fpin-  fuij  of  anadmi- 
fter,  which  faid  M.  is  executrix  of  the  laft  will  and  teftament  of  niitratrix, 
A.  B,  widow,  her  late  mother,  deceafed,  who  was  in  her  lifetime,  again  ft  the  cxe- 
and  at  the  time  of  her  death,  executrix  of  the  laft  will  and  teftament  ^"""**  .  ®^  *" 
ofF.  D.  widow,  deceafed,  who  was  in  her  lifetime,  and  at  the  time  * 

of  her  death,  executrix  of  the  laft  will  and  teftament  of  C.  D. 
deceafed,  being  in  the  cuftody  of  the  marOial  of  the  marlhalfea  of 
our  fovereif  n  lord  the  king,  before  the  king  himfelf,  in  a  plea  of 
trcfpafs  on  the  cafe  :  for  that  whereas  the  faid  C.  D.  In  his  llfe- 
titxie,  to  wit,  on,  &c.  at,  &c.  was  indebted  to  the  faid  R.  H.  in  his 
lifetime  in  one  hundred  pounds  of  lawful  money  of  Great  Britain, 
for  the  work  and  labour,  care  and  diligence,  of  the  faid  R.  H.  in  his 
lifetime,  before  that  time  done,  performed,  and  beftowed  in  and 
about  the  healing  and  curing  of  die  faid  C.  D.  in  his  lifetime>  and  di- 
vers other  pcrfons  of  the  family  of  the  faid  C.  D.  of  divers  difeafes 
and  maladies  under  which  he  and  they  had  laboured  and  languilhed, 
and  at  the  fpecial  inftance  and  requelt  of  the  faid  C.  D.  in  liis  life- 
time, and  for  divers  medicines,  medicinal  potions,  plaiftcrs,  and 
other  neceflary  things,  before  that  time  found  and  provided,  admini- 
flered  and  applied,  by  the  faid  R.  H.  in  his  lifetime^,  in  and  about 
that  particular,  and  at  the  like  fpecial  inftance  and  rcqueft  of  the 
fiid  C.  D.  in  his  lifetime  ;  and  being  fo  indebted,  he  the  faid  CD. 
in  his  lifetime,  in  confideration  thereof,  afterwards,  to  wit,  on,  &c. 
at,  &c.  undertook,  and  then  and  there  faithfully  promifed  the  faid 
R.  H.  in  his  lifetime,- to  pay  him  the  faid  fum  of  money,  when  he 
thz  (aid  C.  D.  fhould  be  thereto  afterw^ds  requefted.  And  whereas, 
&c.  (add  a  quantum  meruit  accordingly).  And  whereas,  &c. 
(this  Count  for  work  and  labour  as  a  furgeon  or  apothecary,  in 
viflting  of  and  prefcribing  other  medicines,  phyfic,  &c.  to,  &c. 
labour,  &'c.  And  whereas,  &c.  {quantum  meruit  accordingly). 
And  whereas,  &c.  (for  goods  fold  and  delivered).  And  whereas> 
&c.  (money  laid  out,  &c. ;  and  conclude  as  at  the  fuit  of  an  admi- 
Aillratrix). 

Vo^.  IIL  P  FOR 
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Dechrttioo  for      FOR  the  work  and  labour,  care  and  diligence,  of  the  faid  plain- 

agency   at     ^  ^;jp^  i^y  ),jj^  ^jjg  jjlj  j  pl^^jj^jjff  j^J^f^P^  f^JJ^^  ^j^^g  j^j^^^  pg^f^P^         j^^j 

*"*''^y'  bellowed  for  the  faid  defendant,  as  his  agent,  in  the  doing,  per- 

forming, and  beftowing,  of  certain  aiFairs  auid  bufinefs  wherein  he 
faid  defendant  had  been  and  was  retained  and  employed  to  a£l  as  an 
attorney  ac  law  and  otherwife,  at  the  fpecial  inftance  and  requed  of 
faid  defendant,  andalfo  for  money  by  the  faid  plaintifFbeforethattime 
laid  out,  expended,  and  paid  for  the  faid  defendant,  in  the  courfe  of 
fuch  agency  or  bufinefs,  at  the  like  fpecial  inftance  and  requeft ;  and 

QuMfitum  mtruit.  being  fo  indebted,  &c.  in  confidcration  that  faid  plain^fF,  at  the  like 
fpecial  inftancie  and  requeft  of  faid  defendant,  had  before  that  time 
done,  &c.  other  his  work,  &c.  for  the  faid  defendant  as  his  agent, 
iln  the  doing,  performing,  and  tranfa£ling,  of  certain  affairs  and 
bufinefs  wherein  faid  defendant  had  been  and  was  retained  and 
employed  as  an  attorney  at  law  and  other  wife,  he  faid  defendant 
undertook,  &c. :  And  faid  plaintiff  avers,  &c.  (Count  for  work 
and  labour ;  money  laid  out,  &c.)  V.  Lawes. 

I^edaration  for     FOR  that  whereas  faid  defendant,  on,  &c.  at,  &c.  was  mdebted 

an  eipial  moiety  to  faid  plaintifF  in  one  hundred  pounds  of  lawful  money  of  Great 

^y^'^xLu?'^'^^^^^      ^"  equal  cxpence  for  building  a  certain  party-wall 

by  pUintiff  be-  D^'ore  then  erected  and  built  by  faid  plamtifF,  at,  &c.  between 

tween  his*  and  Certain  grounds  of  him  faid  plamtifF  there  and  certain  grounds  of 

defendant*!       faid  defendant  there,  and  next  adjoining  thereto,  and  which  (kid 

Sted"b    'a      P^^y*^^'  ^^  hchrc  then  been  made  ufe  of  by  the  faid  defendant 

defendant.  *    '^  *  party-Wall  ;  and  in  the  further  fum  of  one  hundred  pounds  of. 

like  lawful  money,  being  one  equal  moiety  of  the  expence  of 

building  of  a  certain  other  party- wall  before  then  erefted  and  built 

by  faid  plaintifF,  at,  &c.  between  certain  buildings  of  faid  plaintifF 

and  certain  buildin";s  of  faid  defendant  there,  and  which  faid  lall- 

mentioned  wall  had  been  alfo  before  then  made  ufe  of  by  the  faid 

defendant  as  a  party- wall ;  and  being  fo  indebted,  &c. 

t)eciarat)on  for     LONDON,^    The  London  A fTurance  Company  complain  of 
not  paying  mo-  James  Wadham,  being,  &cc.  :  for  that  whereas  the  faid  James  herc- 

nriomtft^ifcr-  5^^''®»  ^  ^^^^  °"»  ^^'  ^^  indebted  to  the  faid  London  Affuraiice 
m,g^  in  one  hundred  and  fifty  pounds  of  lawful  money  of  Great  Britain, 

for  certain  premiums  of  afTurancc  before  that  time  and  then  due 
and  payable  from  the  faid  Jaqies  to  the  faid  London  AfTurance,  for 
and  in  rcfpe<Sb  of  their  having,  at  the  fpecial  inftance  and  requefl  of 
tlie  faid  James,  before  that  time  in  due  manner  infured  certain  fums 
of  money  to  the  faid  James,  upon  divers  goods,  &c.  of  the  faid  James 
before  then  laden  ind  put  on  board  certain  fhips  or  vefTels  ;  and 
being  fo  indebted,  he  the  faid  James,  in  confideration  thereof,  after- 
wards, to  wit,  on,  &c.  undertook,  ice*  ( 2d  Count,  money  laid  out, 
paid,  &c.  ;  3d  Count,  money  lent  and  advanced  i  4th  Count, 
money  had  and  received  i  an  account  flated  j  and  common  con- 
clufion*) 

And 
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And  the  iaid  James  Wadham,  by  James  Fiflier  his  attorrieyjpieatottiefoK* 
comes  and  defends  the  wrong  and  injury  when,  &c.  and  faith,  that  so^ng    dedan« 
the  (aid  London  Affurance  ought  not  to  have  or  maintain  their  **?"•  ^}  ^ 
aforeiaid  ai&ioa  againft  him  ;  becaufe  he  iaith^  that  the  faid  feveral  ^  'dedantloa 
promifes  and  undertakings  in  the  faid  declaration  ttientioned  (ifaqy  mentioded  v^erv 
fuch  were  ever  made)  were,  and  each  and  every  of  them  waSi  made  madehy defend- 
by  him  the  faid  James  and  one  William  Smith  jointly,  and  not  by  *"'  *"^  one  A. 
him  the  faid  James  folely  5  and  that  after  the  making  of  the  faid  f,L/°^^  "^ 
promifes  and  undertakings,  and  before  the  exhibiting  of  the  bill  of  ^^^fj-^^^    ^^^ 
the  faid  London  Affurance,  to  wit,  on,  &c.  the  faid  Lrondon  Aflii-  bill  thcpUintifft 
taoce,  by  their  certain  deed  or  writing  of  rd^afe,  then  and  there  executed  a  re* 
made  by  them  the  faid  London  AflTurance  to  the  faid  William  ^fi  '^  ^"  *• 
Smith,  and  fealed  with  the  common  feai  of  the  faid  London  Afiur- 
ance,  and  bearing  date  the  day  and  year  laft  aforefaid,  for  the  conii- 
deradons  therein  mentioned  and  contained,  did  remife,  releafe,  and 
for  ever  quit  claim  unto  the  faid  William  Smith,  his  heirs,  execu-i 
tors,  and  adn[uniftrators,the  faid  feveral  promifes  and  undertakings 
in  the  iaid  deciaration  mentioned,  and  all  and  all  manner  of  aAion 
or  a^ons,  caufe  and  caufes  of  adioa,  fuits,  bills,  bonds,  writings 
obligatory,  debts,  dues,  duties,  accounts,  fum  and  fums  of  money, 
judgments  and  executions,  extents,  quarrels,  controveriles,  tref- 
pailes,  damages,  and  demands  whatfoever,  both  in  law  and  equity, 
©r  otherwife  howfocver,  which  they  the  faid  London  AiTurance 
ever  or  then  bad  againft  the  faid  William  Smith,  or  which  they  the 
iaid  London  Afllirance  fhould  or  might,  at  any  time  or  times  there* 
after,  have  claim,  challenge,  or  demand,  for  or  by  reafon  or  means 
of  the  faid  promifes  and  undertakings,  or  any  other  matter,  caufe, 
or  thine  whatfoever,  from  the  beginning  of  the  world  unto  the  day 
of  the  3ateof  the  faid  deed  or  writing  of  releafe,  as  by  the  faid  deed 
or  writing  of  releafe,  which  is  in  the  poffeflion  of  the  faid  William 
Smith,  more  fully  appears  ;  and  this  he  the  faid  James  is  ready  to 
verify  :  wherefore  he  prays  judgment. if  the  faid  London  Affurance 
jDujght  to  have  or  maintain  their  aforefaid  adion  againft  him,  &g. 

V.  Lawes. 


LONDON,  to  wit    John  Lecj   late  of,  &c.   and  Emanuel  Dcclwtidn  foe 
Walker,  late  of,  &c.  were  attached  to  anfwer  William  Mauduit^^^^'Jj*^  "^ 
in  a  plea  of  trefpafs  on  the  cafe  i  and  thereupon  the  faid  plaintiff,  by  ^^^i^j/^  twofurl- 
A.  H.  his  attorney,  comes  and  gives  the  Court  here  to  underftand  viving  partners, 
and  be  informed,  that  after  the  iffuing  of  the  original  writ  of  the  ^e  of  wb^m  k 
laid  plaintiff  againft  them  the  faid  defendants,  and  before  this  day,  outlawed, 
the  ^id  Emanuel  was  in  due  manner  outlawed  in  the  court  of  our 
lord  the  king,  before  the  king  himfelf  here,  in  this  prei'ent  adtion 
or  fuit,  and  fo  from  thence  hitherto  hath  been,  and  ftili  continues, 
outlawed,  which  the  faid  John  doth  not  deny ;  and  thereupon  the 
laid  pkuntifF,  by  his  attorney  aforefaid,  complains  againft  the  faid 
John:  for  that  whereas  he  the  iaid  John,  and  one  J.  R.  S.  deceafed, 
and  Emanuel,  and  whom  the  faid  J«  L.  and  Emanuel,  who  is  fo 
oudawed  as  aforefaid,  have  furvived  in  the  lifetime  of  the  faid 

G  2  J.  R.  S. 
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J.  R.  S.  to  wit,  on$  &c.  were  indebted  to  the  faid  plaintifT  ia 
one  thou(and  pounds  of  lawful  money  of  Great  Britain^  for  divers 
goods,  wares,  and  merchandises,  by  the  (Aid  plaintiff  before  that 
time  fold  and  delivered  to  the  faid  J.  L.  J.  R.  S.  and  £•  wbo^  &c. 
amd  at  their  fpecial  tnftance  and  reqaell  *,  and  being  fo  indebted^ 
they  the  faid  J.  L.  J.  R.  S.  and  £.  who,  &c.  afterwards,  in  the 
lifetime  of  the  faid  J.  R.  S.  to  unt,  on,  &c.  at,  &c.  undertook, 
and  then  and  there  faithfully  promifed  the  faid  plaintiff,  to  pay  him 
the  faid  fum  of  money,  when  ihey  the  faid  J.  L.  J.  R.  S.  and  E. 
who,  &c.  ihould  bs  thereto  afterwards  requefled :  And  whereas 
afterwards,  in  the  lifetime  of  J.  R.  S.  to  wit,  on,  &c,  in  confide- 
ration  that  the  faid  plaintiff,  at  the  like  fpecial  inftance  and  requeft 
of  the  faid  J.  L.  J.  R.  S.  and  E.  who,  &c.  had  before  that  time 
fold  and  delivered  to  the  faid  J.  L.  J.  R.  S.  and  E.  who,  &c.  di- 
vers other  goods,  wares,  and  merchandizes,  they  the  faid  J.  L* 
J.  R.  S.  and£.  v/ho,  &c.  undertook,  and  then  and  there  faithfully 
promifed  thcfaid  plaintiff,  to  pay  him  fo  much  money  as  he  therefore 
reafonably  deferved  to  have,  when  they  the  faid  J.  L.  J.  R.  S.  and 
E.  who,  &c.  (hould  be  thereto  afterwards  requefted  :  And  the  faid 
plaintiff  avers,  that  he  therefore  reafonably  deferved  to  have  of  the 
faid  J.L-  J.  R.  S.  and  E.  who,  &c.  other  one  thoufand  pounds  of  like 
lawful  money,  to  wit,  at,  &c.  whereof  the  faid  J.  L.  J.  R.  S.  and 
E.  who,  &c.  afterwards,  in  the  lifetime  of  the  faid  J.  R.  S.  te 
wit,  on,  &c.  there  had  notice  (Add  the  ufual  Count,  and  folk>wing 
conclufion)  :  Yet  the  faid  J.L.  J.  R.  S.  andE.  who,  &g.  not 
regarding,  &c.  but  contriving,  &c.  have  not,  nor  hath  any,  &<:• 
aldiough  fo  to  do  the  faid  J.  JL.  J.  R.  S.  and  £.  who,  &c*  before  ' 
the  faid  outlawry ,was,  had  been,  were,  and  each  of  them  was,  often- 
times requefted:  And  the  faid  J.  L.  fmce  the  faid  outlawry  wa« 
had,  hath  been  requefted  by  the  faid  plaintiff,  as  well  in  the  life- 
time of  the  faid  J.  R.  S.  to  wit,  on,  &c.  as  afterwards,  to  wit, 
at,  &c. ;  but  they  to  do  this  have  hithetro  wholly  refufed,  and  the 
faid  J.  L.  and  £•  whoy  &c.  ftill  refufes  fo  to  do  s  (Damage }  fuit.) 

V,  Law£s« 

Dtdaratlon   i-      MIDDLESEX,  to  wit.    Henry  Folkcs  complains  of  John 

giinftdefcfidanr,  Bukwith,  being,  &c. :  for  that  .whereas  heretofore,  to  wit,  on,  &c. 

fw  not  paying  ^^^  ^^^  j^^^  ^^^  j^^  confideration  that  the  faid  Henry,  at  the  fpecial 

•  ©fhi»  GhiW. '  ^  inftance  and  rcqueft  of  the  faid  John,  would  take  a  certain  infknt 

child  of  him  the  faid  John  to  nurie,  and  would  find  and  provide  it 
in  nurfingf  and  in  meat,  drink,  wafbing,  and  other  neceflaries^ 
he  the  faid  John  undertook,  and  then  and  there  faithfully  promifed 
the  faid  Henry,  to  pay  him  for  the  fame  the  fum  of  four  (hillings 
and  ii'Xpence  <rf  lawful,  &c.  for  each  and  every  week  that  he 
fliould  fo  find  and  provide  the  faid  child  in  fuch  nurfing,  meat, 
drink,  waftiing,  and  other  neccfTaries :  And  the  faid  Henry  in  fail 
fays,  that  he,  confiding  in  the  faid  promife  and  undertaking  of  the 
fiud  John,  fo  by  him  in  manner  and  form  aforefaid  made,  did  after  the 
making  thereof,  to  wit,  on,  &c.  at,  Sfc.  take  the  (aid  infont  child  of 
the  faid  John  tonur fe,  and  hath  always  frcxn  thence  hitherto  fbundand 
provided  it  innuriiug,»andin  meat,  drink|  waibing,  and  other  necef- 

fariesi 
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farlcs:  And  the  faid  Henry  in  faft  further  fays,  that  on,  &c.  a  large 
fum  of  money,  to  wit,  the  fum  of  fourteen  pounds  of  lawful,  &c« 
at  and  after  the  rate  of  four  (hillings  and  fixpence  for  each  and  every 
of  divers,  to  wit,  fixty-five  weeks,  during  which  time  he  the  faid 
Henry  found  and  provided  the  aforefaid  infant  child  of  the  faid  John 
in  nurfing,  meat,  drink,  wafhing,  and  other  neceffaries,  and  end- 
ing and  ended  on  the  di^y  and  year  laft  aforefaid,  became  due,  ow- 
ing, and  priyable  by  and  from  the  faid  John  to  the  faid  Henry,  ac- 
cording to  the  tenor  and  efFeft  of  the  aforefaid  promife  and  under- 
taking of  the  fiiid  John ;  whereof  the  faid  John  afterwards,  and 
before  the  exhibiting  the  bill  of  the  faid  Henry,  to  wit,  on,  &c, 
at,  &c.  had  notice :  Yet  the  faid  John,  not  regarding,  &c.  but 
contriving,  &c.  the  faid  Henry  in  this  behalf,  hath  not  as  yet  paid 
tiie  (aid  futn  of  fourteen  pouncls,  or  any  part  thereof,  to  the  faid 
Henry  (although  fo  do  he  the  faid  John  was  requeftcd  by  the  faid 
Henry  afterwards,  to  wit,  on,  &c.  at,  &c.  i  but  he  fo  to  do  hath 
hitherto  wholly  refiifed,  and  ft  ill  refufes  fo  to  do.  And  whereas  the 
&id  John  afterwards,  to  wit,  on,  &c,  at,  &c,  was  indebted  to  the 
faid  Henry  in  thirty-five  pounds  of  like,  &c,  for  meat,  &c.  by  the 
faid  Henry  before  tnat  time  found  and  provided  for  a  certain  other 
iniant  child,  at  the  like  fpepial  inftance  and  requeft  of  the  faid  John; 
and  being  fo  indebted,  &c.  And  whereas  afterwards,  Co  wit,  on.  Sec. 
in  conftderation  that  the  faid  Henry,  at  the  like  fpecial  inftance  and 
requeft  of  the  faid  John,  had  before  that  time  found  and  provided 
a  certain  other  infant  child  other  meat,  &c.  he  the  faid  John  un- 
dertook, &c. :  And  the  faid  Henry  avers,  &c.  And  whereas,  &c. 
(fdT  work  and  labour,  s^nd  alfo  the  other  common  Counts ;  and 
^oounpn  conclufton.) 


LONDON,  to  wit.    John  Hodges  complains  of  Jacob  Lihdo  DecbratSon    in 
(arrcftcdby  the  name  of  John  Lindo),  being  in  the  cuftody  of,  &c.:  B.  R.  for  3000I. 
for  that  whereas  the  faid  Jacob  heretofore,  to  wit,  on,  &c.  at,  &c.  ^^^   ^^'"^  ""^ 
was  indebted  to  the  faid  J.  H.  in  a  certain  large  fum  of  money,  to  5^/  jl^f     airC 
wft,  the  fum  of  two  thoufand  two  hundred  and  twenty  pounds  of  ^cftcd   by    re 
lawiful  money  of  Great  Britain,  for  a  certain  large  quantity  or  por-  lume  of  jo:m 
tion,  to  wit,  three  thoufand  pounds,  of  and  in  a  certain  public  fund  inAeadofjacao. 
or  (lock  of  this  kingdom,  commonly  called  the  three  per  cent,  con-n 
Midated  anniiities,  oy  the  faid  J.  H.  before  that  time  bargained  an4 
(bid  to  the  f^Jd  J.  L.  and  under  and  in  purfuance  of  that  faie  tranf« 
ferred,  at  the  fpecial  ini^ance  and  reque(l  of  the  (aid  J.L.;  and  being 
fo  indebted,  he  the  faid  Jacob  in  confideration  thereot,  afterwards^ 
to  wit,  on,  &c,  undertook,  &c.  &c.   And  whereas  afterwards,  ta 
wit,  on,  &c.  in  confideration  that  the  faid  J.  H.  at  the  like  fpecial 
inftance  apd  requeft  of  the  b\d  J.  L.  had  before  that  time  fold  ta 
the  faid  J.  L.  and  purfuant  to  fuch  &le  transferred,  a  certain  other 
quantity  or  portion,  to  wit,  three  thoufand  pounds,  of  aud  in  a  cer- 
tain other  public  ftock  or  fund  of  this  kingdom,  commonly  called,^ 
ic  he  the  faid  Jacob  undertook,  &c.  to  pay  him  fo  much  money 
u  he  therefore  reasonably  dcferved  to  have,  when,  he  the  f^id  J.  L^ 
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ihould  be  thereto  afterwards  requeued  :  And  the  faid  John  avers, 
&c.  (add  all  the  common  Coiin^s;  account  ftated  i  and  common 
conclulion.)  V.  Lawes, 

Count  In  a  WHEREAS,  on  the  eighth  of  December  1760,  at  Penrith 
declaration  on  j^f^j-gf^id^  in  confideration  that  the  faid  A.  at  the  fpecial  inftanco 
m*i(r^"tod^*^^  rcqueft  of  the  faid  B.  had,  before  M.  H.  efquire,  ihen  one  of  the 
nify  plaintiff  fori  "ft^^^S  of  our  lord  the  king  afligned  to  keep  the  peace  of  our  faid 
entering  into  a  lord  the  king  in  the  faid  county^  and  alfo  to  hear  and  determine 
recogni^anc*  for  divcrs  felonies,  trefpaflcs,  and  other  mifdemcanors  committed  in 
defendant's  ap-  ^^  f^i^^  county,  entered  into  a  recognizance  in  a  large  fum  of 
'^^^^u^* r  fef-  ^o'^cy*  to  w^^  ^^^  ^""^  of  pounds,  with  a  condition  for  the 

fions  to  anfwer  appearancp  of  the  (aid  B.  at  the  then  next  general  quarter  feilions 
a  complaint  al-  of  the  peace  to  be  holden  for  the  faid  county,  to  anfwer  a  com« 
ledgcd    againft  plaint  of  Ann  the  wife  of  the  faid  John,  of  a  battery  alledged  by 

***™*ft^d*r*d'  ^^^  ^^  ^^^  '^^^"  "^^^^  ^y  ^^^  *^^^  ^'  "P°"  ^^^  ^^^  ^^^  Ann,  he 
ant'^for  notln-  ^^  ^^'^  ^'  ^"dertooki  and  then  and  there  faithfully  promifed  the 
iemnifyiof I  itc.  &id  A,  that  the  faid  B.  would  indemnify  and  fave  harmlefs  the  faid 
A.  againft  the  faid  recognizance,  and  all  cofts,  charges,  and  da« 
mages  that  might  happen  to  arife  to  him  thereby  or  thereon,  or  by 
reaion  or  means  thereof:  And  the  faid  A.  in  fd&  fays,  that  the  next 
general  quarter  feffions  of  the  peace  holden  in  and  for  the  (aid 
^county,  after  the  making  of  the  faid  promifc  and  underuking^  was 
holden  on  the  fourteenth  of  January  176  !>  to  wit,  at  P.  aforefaid; 
Yet  the  faid  B.  not  regarding,  &c.  hath  not  indemnified  or  faved 
ijarmlefs  the  f^id  A.  againft  the  faid  recognizance,  and  all  or  any 
cofts  or  charges  or  damages  which  arofe  to  him  by  means  thereof, 
either  by  appearing  at  the  faid  general  quarter  fefllons,  to  anfwer 
the  above  mentioned  complaint  according  to  the  form  and  effect  of 
fhc  condition  pf  ^e  faid  recognixance,  or  in  any  other  manner 
whatfoever,  but  hath  altogether  negledled  and  rcfufed  fo  to  do ;  by 
means  whereof  the  faid  A.  hath  heen  put  unto  great  trouble,  anq 
bath  been  forced  to  lay  out  and  expend,  and  hath  laid  out  and  ex- 
pended, a  large  fum  of  money,  to  wit,  twenty  pounds,  in  andabdbc 
obtaining  the  discharge  tVoip  the  faid  recognizance,  and  the  Ciid  A. 
hath,  on  that  occafion,  fuffcred  great  injury  and  damage,  tq  wit, 
to  the  amount  of  forty  pounds,  that  is  to  fay,  at  P. :  whereupon, 
4^Cii  J.  Waj-lacE| 

See  yfjpim^fi  to  Indemnify,  Vol.  II« 

peclararcrt  by  CORNWALL,  to  wit.  f.  T.  late  of  the  boroUgh  of  Truro, 
^n  adminiftra-  i|i  the  faid  County  of  Cornwall,  farmcj*,  was  attached  to  anfwer 
trix  againft  an  £.  p^  ]„  a-plea  of  trefpafs  on  the  cafe,  &c. ;  and  thereupon  the  faid 
tdmmiftnjtor,  gii^abeth,  by  A.  B.  her  attorney,  complains  :  for  that  whereas 
in  cnnfidcration  ^P^  q.  1 .  "n  nis  {itetime  was  mdebteq  to  one  J.  r.  in  divers  large 
^^aflets,  to  pay  fpms  of  mpney,  f()r  divers  goods,  wares,  ar*d  merchandizes,  by  tlic 
pUimiif  a  debt  faid  J.  before  that  time  fold  and  delivered  to  the  faid  Stephen,  at  his 

0'je  from  de-  fpecial  inftanpe  ^drequeft ;  /\nd  whereas,  after  the  death  of  the  faid 
fkniani*$  mtef-  ■*  -^  .   .    t-t       1  t  .     .  ^  .      .  .  ,^ 

^(e  to  plaintiff!  intClUie  at  the  time  ol  theif deaths. 

Jt  potter, 
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J.  Potter,  to  wit,  on  the  fevendi  of  May  1770,  adminiftration  of 
all  and  Angular  the  goodS)  chattels,  and  credits  which  were  of  the 
faid  J.  P.  at  the  time  of  his  death,  who  died  inteftate,  was  in  due 
form  of  law  granted  by  John  Slack,  archdeacon  of  the  archdeaconry 
of  Cornwall,  to  whom  the  granting  that  adminiftration  of  right 
belonged,  to  the  laid  £.  to  /.it,  at  aforefaid  :  And  whereas 

alfo,  after  the  death  of  the  faid  S.  adminiftration  of  all  and  fingular 
the  goods,  chattels,  rights,  and  credits  which  were  belonging  to 
the  (aid  S.  at  the  time  of  his  death,  at  Bodmin  aforefaid,  in  the 
county  aforefaid,  in  due  form  of  law  was  granted  to  the  faid 
Francis :  And  whereas,  after  the  granting  the  adminiftration  to  the 
faid  Elizabeth  and  F.  refped^ively,  to  wit,  on  the  twenty-ninth  of 
May  1772,  at  B.  aforefaid,  in  the  county  aforefaid,  the  laid  feveral 
fums  of  money  due  from  the  faid  Stephen  being  who.ly  unpaid  to  the 
(aid  J.  P.  in  h.s  lifetime,  as  to  the  faid  Elizabeth  adminiftratrix  as 
aforefaid  ;  and  after  his  death  an  account  was  had  and  ftated  between 
the  faid  Elizabeth,  adminiftratrix  as  aforefaid  j  and  the  faid  Francis, 
as  adminiftrator  as  aforefaid,  was  found  in  arrear,  and  indebted  to 
the  faid  Elizabeth,  as  adminiftratrix  as  aforefaid,  in  the  fum  of 
of,  &C  to  wit,  at  B.  aforefaid,  in  the  county  aforefaid:  And 
whereas  the  faid  F.  as  fuch  adminiftrator  as  aforefaid,  before  the 
fiating  of  the  faid  account,  had  received  and  become  pofleflbd  of, 
and  at  the  time  of  ftating  of  the  faid  account  had  in  his  hands  di- 
vers goods,  chattels,  and  efFe£ls  which  were  of  the  faid  Stephen  at 
the  time  of  his  death,  to  the  value  of,  &c.  and  more,  which  were 
liable  to  the  payment  and  difcharge  of  the  faid  debt  due  to  the  faid 
Elizabeth,  as  adminiftratrix  of  the  faid  J.  P.  as  aforefaid  ;  and  by 
reafon  thereof  the  faid  Francis  became  liable  10  pay  to  the  faid 
Elizabeth  the  faid  fum  of  pounik,  when  he  the  faid  F.  (hould  be 
thereto  afterwards  requefted  5  and  being  fo  liable,  he  the  faid  F.  in 
confederation  tliereof,  afterwards,  to  wit,  on  the  day  and  year  laft 
aforefaid,  at  B.  aforefaid,  in  the  county  aforefaid,  undertook,  and  to  the 
£ud  £.  then  and  there  faithfully  promifed  to  pay  to  her  the  faid  fum 
of  when  he  the  faid  F.  fhould  be  thereto  afterwards  requeftet! : 

And  whereas  the  laid  Francis,  adn^intftrator  as  aforefaid,  afterwards, 
to  wit,   on  the  fame  day  and  year  laft  aforefaid,  at  aforefaid, 

in  the  county  aforefaid,  accounted  with  the  faid  Elizabeth,  as  ad- 
miniftratrix as  aforefaid,  of  and  concerning  divers  fums  of  money 
from  die  faid  F.  as  adminiftrator  as  aforefaid,  to  the  faid  £.  as  ad- 
miniftrairix  as  aforefaid,  before  that  time  due  and  owing,  and  then 
being  in  arrear  and  unpaid ;  and  upon  that  account  the  faid  F.  as 
ad.r.iniftrntor  as  aforefaid,  was  then  and  there  found  in  arrear  to 
the  faid  Elizabeth,  as  adminiftratrix  as  aforefaid,  in  the  fum  of 
pounds,  of,  &c. ;  and  being  fo  found  in  ^rrear  to  the  faid  Eliza* 
betb,  he  the  faid  F.  in  confideration  thereof,  afterwards,  to  wit, 
on  the  fame  day  and  year  aforefaid,  at  B.  aforefaid,  undertook,  and 
to  the  faid  E.  then  and  there  feithfully  promifed,  to  pay  to  her  the 
faid  laft-mentioned  fum  of  money,  wnen  he  the  faid  i* .  (hould  be 
thereto  afterwards  requefted  :  Vet  the  faid  F.  although  often  re- 
queftedi  bath  not  yet  paid  to  the  faid  £liz,abeth  the  bid  feveral 
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ftims  of  money,  or  any  part  thereof;  but  to  pay  the  fame  to  Ac 
faid  Elizabeth  the  faid  Francis  hath  hitherto  altogether  refufed,  a.id 
flill  doth  rcfufe :  whereupon  the  faid  i^Iizabech  i.v;s  (he  is  injured, 
and  hath  fuAained  damage  to  the  value,  6cc.  and  therefore  ihe 
brings  fuit,  &c.  and  the  laid  Elizabeth  brings  here  into  c  urt  the 
faid  letters  of  adminiftration  granted  tr,  her  the  faid  E.  6'' the  goods, 
chattels,  and  credits  of  the  faid  J.  P.  which  witnefs  the  commif- 
fion  of  the  faid  adminlilration  to  the  faid  E.  in  form  aforefatd, 
die  date  whereof  is  die  fame  day  and  year  in  that  behalf  aforefaid. 

Foster  Boweji, 


Pr^ctft  hy  {ur.  WILTSHIRE,  to  wit.  IfT.  C.  (hall  ^ive  you  fecurity  to 
viving  partner  profecute  his  fuit,  then  put  by  fure  and  fafe  pledges  A.  A.  late  of 
agiinil  dcfertd-  g^  jj^  ^^^  county  of  W.  efquirc,  that  he  be  before  our  lord  the  king 
and  labour  in  ^"  ^^®  morrow  of  All  Souls,  wherefoever  our  faid  lord  the  king 
carrying  goods,  fl^all  then  be  in  England,  to  fhew :  for  that  whereas  the  faid  A. 
Sec.  dnnc  jnthc  on  the  twentieth  of  January  1783,  at  Wilton,  in  the  faid  counter 
Yiieumc  of  loili  of  W.  was  indebted  to  the  faid  1\  and  one  W.  C  fince  deceafed, 
parmtn.  whom  he  the  faid  T.  hath  furvived,   in  the  fum  of  pourids 

of  lawful  money  of  Great  Britain,  for  the  work  and  labour,  care 
and  diligence,  of  the  faid  T.  and  W.fince  deceaicd,  in  his  lifetime, 
by  thcmfclves  and  their  ftrrvantF,  and  with  their  hories,  mares,  and 
geldings,  and  other  cattle,  and  waggons,  carts,  and  carriages,  by 
th:m  the  faid  T.  and  W.  fince  d^'ceafed,  before  that  time  done, 
performed,  and  bcftowed,  at  the  fpecial  inftance  and  requeft  of  the 
f*:id  A.  in  and  about  the  carr}ing,  conveying,  and  delivering  of 
divers  goods,  chattels,  wares,  and  mei  chandizes  of  and  for  the  laid 
A.  from  S.  aforefaid  to  London,  and  from  London  aforefaid  to  $• 
aforefaid,  and  from  and  to  divers  other  parts  and  [)laces  ;  and  being 
fo  indebted,  he  the  faid  A.  in  confidcration  t!iereof,  afterwards,  to 
wit,  on,  &c.  at,  &c.  undertook^  and  to  the  faid  T.  and  W.fince 
deceafed,  in  the  liittime  of  the  faid  W.  then  and  tlu-ro  faithfully 
promifed,  to  pay  to  them  the  faid  fum  of  money,  whenever  he  the 
faid  A.  fliould  be  thereto  afterwards  requellcd:  And  whereas  alfo 
afterwards,  to  wit,  on,  &c.  at,  ^c.  in  con ii deration  that  the  faid 
Thomas  and  W.  deceafed,  in  the  lifetime  of  the  faid  W.  at  the 
like  inftance  and  requtft  of  the  faid  A.  had,  by  themfelvcs  and 
their  fjrvants,  and  with  their  horfes,  mares,  g-ldings,  and  other 
cattle, and  with  waggons,  carts,  and  carriages,  betore  that  time  done, 
performed,  and  bellowed  other  their  work  and  labour,  care  and  dili- 
gence, of  and  for  the  faid  A.  in  and  about  the  carrying,  conveying^ 
Mnd  delivering  of  divers  other  goods,  chattels,  ware?,  and  mer- 
rliandizes  of  and  for  the  faid  A.  fr»m  S.  aforefaid  to  L.  aforefaid, 
aiid  from  L.  aforefaid  to  S.  aiorefaid,  and  to  divers  other  parts 
and  places,  he  the  faid  A.  undertook,  and  to  the  faid  T.  and  W. 
fmcc  deccafjd,  in  his  lifetime,  then  and  there  faithfully  promifed,  to 
pay  to  them  fo  much  money  as  they  reaf)i)ably  deferved  to  have  for 
the  fame,  wh:?ncver  he  the  faid  A,  fhould  be  thereunto  afterwards 
requefted  :  Ai.d  thcTaid  T.  avers,  that  he  the  faid  T.  and  the  faid 
W.  fincc  dcccrtfedj  m  the  lifetime  of  the  faid  W.  therefore  rca- 
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fonably  deferved  to  have  of  and  from  the  faid  A.  the  fum  of  other 
pounds  of,  &c.  to  wit,  at,  &c.;  whereof  the  laid  A.  after- 
wards, to  wit,  on,  Sec.  had  notice  (Count  for  v/crk  and  labour, 
and  quantum  meruit^  lent  and  advanced,  and  paid,  &c.  had  and 
received  ;  account  ftatcd)*.  Neverthek-fs  the  faid  A.  not  regarding 
his  faid  feveral  promifes  and  undertakings  fo  by  him  made  as  afore« 
faid,  but  contriving  and  fraudulently  intending  craftily  and  fub- 
tii'ly  to  deceive  and  defraud  the  faid  T.  and  W.  fince  dcctrafed,  in 
his  h'fetime,  and  the  faid  T.  fince  the  dsceafc  of  the  faid  W.  whon^ 
he  the  faid  T.  hath  furvived,  in  this  behalf,  hath  not  yet  paid  the 
faid  feveral  fums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  faid  T.  and  W.  fince  deceafed,  in  his  lifetime,  or  to 
any  or  either  of  them,  or  to  the  (aid  T,  fince  the  deceafe  of  the 
faid  W.  (although  often  requeued  fo  to  do);  but  to  pay  the  fame, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  faid  T.  and  W. 
iince  deceafed,  in  his  lifetime,  or  to  either  of  them,  or  to  the  faid 
T.  after  the  deceafe  of  the  faid  W,  hith  hitherto  altogether  re- 
fund, and  flill  doth  refufe,  to  the  damage  of  the  faid  T.  of 
pounds,  as  it  is  faid,  &c,  Drawn  by  Mr,  Graham. 

YORKSHIRE,  to  wit.  T.  W.  late  of,  &c.  yeoman,  was  jj^cUratioo  for 
attached  to  anfwer  W.  H.  of  4  plea  of  trefpafs  on  the  cafe,  &c. ;  and  the  ufe  of  % 
thereupon  the  faid  W.  by  his  attorney,  complains  :  that  b«>I»  for  bulling 

whereas  the  faid  T.  en  the  firfl  of  May  1768,  at  aforefaid,  <*«fcn<*«ni'* 

in  the  faid  county,  was  indebted  to  the  faid  W.  in  the  fum  often  "*'* 
pounds  of,  &e.  for  the  w^g,  of  divers  bulls  of  the  faid  W.  before 
that  time  ufed  for  the  bulling  of  divers  cows  of  the  faid  T.  by  the 
pcrmilEon  of  the  faid  W.  and  at  the  fpecial  inltance  and  requefl  of 
the  faid  T. ;  and  being  fo  indebted,  ajjumpfit^  i^c. :  And  whereas 
alfo  afterwards,  to  wit^  on,  &c.  at,  &c.  in  coniideration  that  the 
faid  W.  at  the  fpecial  initance  and  requefl  of  the  faid  1\  had  be- 
h:t  that  time  permitted  divers  other  bulls  of  the  faid  W.  to  be 
l)uiling  of  divers  other  cows  of  the  faid  T.  and  that  the  faid  laft- 
mentioiied  bulls  of  the  faid  W.  had  accordingly  bulled  the  faid  Jaft- 
mentioned  cows  of  the  faid  T,  he  the  faid  T.  undertook,  &c.  to 
py  to  him  fo  much  money  as  he  therefore  reafonably  deferved  to 
have,  when  he  the  faid  William  fhould  be  thereunto  afterwards  re- 
quefted:  And  the  faid  William  in  fadl  fays,  that  he  reafonably  de- 
icrved  to  have  of  the  faid  T.  ten  pounds  of,  &c.  to  wit,  at,  &C.; 
whereof  the  faid  W.  afterwards,  to  wit,  on,  &c.  had  notice: 
(work  and  labour  \  quantum  meruit 'y  and  other  common  Counts.) 

James  Wallace. 


Defendant  pleaded  general  iflue.  The 
adion  wa»  originally  commenced  in  the 
AcrilTs  town  court,  held  by  the  ftieriff 
of  the  county  of  York  for  his  wapen- 
take cf  ,  and  plaintiff  declared  in 
like  manner  at  above  j  to  which  dedara- 
tioQ  dtfendant  put  in  a  fpecial  plea, 
claiming  a  right  of  having  cow&  bulled 
and  fcrved  by  plaintiff's  ball,  being  the 
town  boll,  as  defendant  was  poiTeflcd  of 


an  eflate  In  the  townfhip  of  (^.'j  but  upon 
the  removal  of  this  caufc  into  the  court 
of  common  pleat,  by  acccdai  ad  curiam^ 
defendant  p'eaded  the  general  iflue.  The 
plaintiff  wifhed  to  know  wltether,  under 
this  plea,  defendant  might  give  in  evi- 
dence the  right  he  claimed  pf  being  ferved 
by  plaintiff's  bull. 

This  adlion  is  founded  upon  contra^,  Opiupi* 
either  expreflcd  or  implied.  1  do  not  find  :. 

Chat 
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that  there  is  any  exprcfs  agrecnieiit  be- 
tween the  parti  csy  and  therefore  the  ac- 
tion vnad  be  maintained  upon  an  im- 
plied one,  wh'ch  the  law  will  raife  to 
give  a  fatisfadion  to  the  plaintiff  for  the 
ule  of  Ms  bull,  Which  the  defendant  has 
had  for  his  cows,  and  therefore  ooglit  to 
make  a  reconipence  to  the  plaintiff.  But 
this  implied  con  trad  may  be  invalidated 
by  evidence,  that  the  defendant  had  a 
^ight  to  the  ufe  of  the  bull  without  pay- 


ing any  fatisfiidiofi,  by  proving,  if  the 
cafe  will  admit  of  it,  the  obligation  on  the 
plaintiff  to  keep  a  bull,  and  that  he  was 
intitled  to  the  uCe  of  him ;  and  this  is 
proper  evidence  under  the  general  iffoe 
in  this  adien,  and  the  whole  merits  may 
be  tried  upon  the  iffue :  the  plaintiff  muft 
therefore,  befidcs  the  proof  of  the 
buUing,  have  evidence  to  controvert  the 
right,  if  defendant  makes  it  neceffary. 

Jamss  Wallace. 


Dcdaration  fcr  FOR  that  whereas,  on  the  firft  of  November  1788,  at,  &c  the 
premiqras  on  g^jj  defendant  was  indebted  to  the  faid  plaintiff  in  the  fum  of 
^Jj^  *  "**  pounds  of,  &c.  for  certain  rewards  and  premiums  of  infurance 
before  that  time  due  and  payable  from  the  faid  defendant  to  the  (aid 
pi  tntiff  for  the  underwriting  and  fubfcribing  of  divers  policies  of 
infurance,  of,  for,  on  the  benalf,  and  on  the  account  of  the  faid 
defendant,  before  that  time  underwritten  and  fubfcribed  by  the  faid 
plaintiff  for  the  infurance  of  divers  large  fums  of  money,  upon  the 
i^e  arrival  of  certain  (hips,  goods,  and  merchandi2es  as  therein 
mentioned,  and  particularly  cxpreflfed,  at  the  fpecial  inftance  and 
requeft  of  the  faid  defendant;  and  being  fo  indebted,  &c.  (ad 
Count,  money  paid,  &c.  lent  and  advanced,  had  and  received, 
and  an  account  ftated  ^  and  breach.)     Drawn  by  Mr.  Graham* 


PLEAS    IN   ASSUMPSIT. 
In     avoidance. 

COVERTURE, 

flea.  AND  the  faid  Frances  Holies,  in  her  proper  perfon,  comes  and 

defends  the  wrong  and  injury,  when,  &c.  and  fays,  a^Io  non  \ 
becaufe  (he  fays,  that  (he  the  faid  Frances,  at  the  time  of  the  mak- 
ing of  the  faid  promifes  and  undertakings  in  the  faid  declaration 
above  fpccified,  was  and  yet  is  the  wife  of  and  married  to  William 
lord  vifcount  Holies  Vane,  which  faid  William  lord  vifcount  Holies 
Vane  is  now  Jiving,  to  wit,  at  \\^  aforefaid,  in  the  county 
aforefaidi  and  this,  &c. :  wherefore,  &c.  if,  &c. 

KiNGSTEAD  AND  Others      1     PLEA,  ift.  General  ifTue. 
againji  i  2d,   Nott  ajj'umpjit   infra  fex 

Countess  of  Lanesborouch.  J  an^r^i.     3d,  Coverture. 

Repficationjthat  iftj  Similiter  to  general  ifliie.  2d,  Iffue  on  ftatute  of  Limita- 
the  defendant  tions  :  And  the  faio  plaintiffs,  as  to  the  faid  plea  of  the  faid  de- 
and  her  h«f-  fendant  by  her  laftly  above  pleaded  in  bar  fays,  pnecludi  non ;  be- 
**I^1e'"[r*w?ti  caufe  they  fay,  that  the  faid  defendant  and  A.  B.  (the  hufband), 
the  huft);»nd  in  long  before  the  making  of  the  faid  fcveral  promifes  and  undertakings 
Ireland  and  the  in  tn^^  faid  declaration,  to  wit,  on,  &c.  at,  5cc.  were  parted  and  fepa* 
defendant  in  rattd,  and  lived  feparatc  and  apart  from  each  other,  and  always  from 
^"^'T**'  d  ^  thence,  and  until  the  time  of  the  death  of  the  faid  A.  B.  lived  fepa- 
offrpjat^onflie  ^^^^  *"^  *P^^^  ^'^"^  ^'^  Other,  to  wit,  the  faid  A.  Bt  in  the  king- 

M  an  al.0w4r.ce  trena  the  ttuiband  (o  the  day  of  his  c|cath. 

dom 
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dcMti  of  Ireland,  and  the  iaid  defendant  in  England ;  and  the  faid 
defendant  during  all  that  time,  bv  a  certain  agreement  of  reparation 
an8  maintenance  for  that  purpoie  made  and  provided,  had  a  large 
maintenance-allowed  and  duly  paid  to  her  by  the  faid  A.  B.  for  her 
feparate  fupport  and  maintenance ;  and  this,  &c. :  wherefore,  &c. 
and  their  damages  by  reafon  of  the  not  performing  of  the  faid  feve- 
lal  promifes  and  undertakings  in  the  (aid  declaration  mentioned,  to 
be  adjudged  to  them,  &c« 

For  that  the  matter  contained  in  the  faid  replication  is  not  a  caufes  6(  4e« 
legal  anfwer  to  the  plea  of  the  faid  defendant,  and  that  the  faid  murrer. 
plaintiffs  have  not  in  their  faid  replication  fet  forth  the  date  of  the 
parties  to  the  fubftance  of  the  deed  of  feparation  and  maintenance 
in  the  faid  replication,  nor  the  amount  of  fuch  pretended  main- 
tenance, nor  when  payable,  nor  have  the  plaintiffs  brought  into 
court  the  faid  deed  or  counterpart  thereof;  and  for  that  the  faid  le- 
plication  offers  to  put  in  iffue  a  matter  foreign  to  the  matter  of  bar 
pleaded  by  the  faid  defendant ;  and  for  that  the  (aid  replication  is  in 
other  refpe£l8  uncertain,  &c.  Drawn  by  M%*  Crompton* 

A  feme  covert  living  apart  from  her     feme  fole.  Corbett  v,  Poelnitz  and  Uxor* 
hnlbandy  and  leaving  a  fcparatp  main-      Durnford  and  £aft  Re^.  5. 
cenanccy  may  contra^  and  b^  fued  as  a 

TuRTLB       1     AND  the  faid  Benjamin  prays  a  day  to  im-  ^^>  RepUcatloo 
againjl  [p^i'l  to  the  faid  plea,   and  it  is  granted  him,  (toaplcaofoo- 

IrADY  Uksley.  j&c. ;    and  thereupon  a   day  is   given    to  the  verture),    thac 
parties  aforefaid  to  come  before  our  lord  the  king,  on,  ho*  that  **J^**I^"'    ^^ 
is  to  (ay,  for  the  faid  Benjamin  to  imparl  to  the  faid  plea,  and  hui^nd'^ibro 
then  to  reply  to  the  fame,  &c. :  at  which  day,  before  our  lord  the  making  the  pro. 
king  at  Weflminfter,  came  the  parties  aforefaid,  by  their  attor-  mifes,  and  hath 
nies  afore(aid  ;  and  the  faid  B.  fays,  that  notwithftanding  anything  «^*'^  fince  lived 
above  alledged  by  the  faid  defendant,  the  (aid  bill  of  the  faid  B. '"  ^'^^' 
ought  not  to  be  qua(hed,  becaufe  he  fays,  that  (he  the  faid  de- 
fendant, before  the  making  of  the  fevera)  promifes  and  undertakings 
in  the  faid  declaration  mentioned,  and  before  the  exhibiting  of  the 
faid  bill  of  the  faid  plaintiff,  to  wit,  0/7,  &c.  at,  &c.  in,  cue  vo-  This  was   the 
iuntarily,  and  of  her  own  accord,  did  elope  from  and  abfent  herfelF  <*ay  ^h«  ^«- 
ftrom  the  (aid  (hu(band)  her  faidhufband,  and  continually  from  diat  *^^*"*  ^^^ 
time  until  and  at  the  times  of  the  making  of  the  feveral  promifes  T^ft^  whom 
and  undertakings  in  the  (aid  declaration  mentioned,  and  of  the  ex-  the      buiband 
hibiting  of  the  faid  bill  of  the  faid  B.  hitherto  did,  and  ftill  doth,  brought  an  ae* 
abfent  herfelf,  and  Jived  feparate  and  apart  in  adultery  from  her  *><^»  «n<*had« 
(aid  hufband,  and  hath  not  been,  nor  is  yet  reconciled  to  her  faid  t^g*^*^io***^2 
hufband,  to  wit,  at,  &c.  in,  &c.  and  that  whilft  (he  the  (aid  defend-  bnMighir'*  "^ 
ant  fo  abfented  herfelf  and  lived  feparate  and  apart  in  adultery  from 
her  &id  hufband  as  aforefaid,  (he  the  faid  defendant  made  the  fe- 
veral promifes  and  undertakings  in  the  faid  declaration  mentioned 
ppon  her  own  credit,  and  for  her  own  neceffary  ufe  and  account, 
folely  and  feparately,  in  the  manner  of  a  feme  fole,  andnot  upon 
(^  fqr  the  Iffe^  credit,  or  account  of  her  (aid  hufband,  to  wit,  at, 

U)  f  ^1 11  a  r^Ucation  to  a  |>lca  id  abatement* 

&c. 
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&c. :  and  this,  &c. :  wherefore  he  prays  judgment,  and  that  hlf 
iaid  bill  may  be  adjudged  good)  and  that  the  iaid  defendant  ti^y 
anfwer  over  thereto,  &c#  * 

Demurrer  to  the  ,  And  the  faid  defendant,  as  to  the  faid  plea  of  the  faid  Benjamtd 
|4ft  replication,  by  him  abqve  pleaded,  in  reply  to  the  faid  plea  of  the  (aid  defend- 
ant by  her  above  pleaded  in  abatement,  fays,  that  the  fame  plea^ 
and  the  matters  therein  contained,  are  not  fufficient  in  law  to  pre* 
vent  the  faid  bill  from  being  quafhed  \  to  which  (aid  plea,  in  manner 
and  form  as  the  fame  is  above  pleaded  in  reply,  the  the  faid  de- 
ifendant  hath  no  need,  nor  is  (he  bound  by  the  law  of  the  land,  to 
anfwer:  wherefore,  for  want  of  a  fufficient  replication  in  thisbehalf^ 
ihe  the  faid  defendant,  as  before,  prays  judgment,  and  that  the 
fame  may  be  quafhed,  &c. ;  gnd  for  caufes  oT  demurrer  in  law  in 
this  behalf,  the  faid  defendant,  according  to  the  form  of  the  fta- 
tute  in  fuch  cafe  made  and  provided,  (hews  to  the  court  here  the 
caufes  following,  to  wit,  for  that  the  faid  plea  of  the  iaid  Benjamin 
above  pleaded  in  reply  is  nqt  an  anfwer  to  the  faid  plea  of  the  faid 
defendant,  but  a  diredl  admiffion  and  confeffion  of  the  hSt  therein 
alledged ;  and  alfo  for  that  the  fame  plea,  in  manner  and  form  as  the 
fame  is  above  pleaded  in  reply,  contains  and  endeavours  to  bring 
in  iffuc  fevcral  diftinft  matcers  ;and  for  that  the  (aid  replication  is 
in  other  refpeds  uncertain,  infufficient,  and  informal,  ice 

Jcindcr  to  ditto.  And  the  fiid  BcDJ^min  fiys,  that  the  faic}  plea  of  the  faid  Ben- 
jamin, anil  ibr  matters  therein  contained,  are  good  andflifficient  in 
law  to  compel  the  laid  defendant  to  anfwer  to  the  aforefaid  bill  of 
the  faid  B.  ag.xinfi:  the  faid  defendant  j  which  faid  plea,  and  the  matr 
ters  therein  contained,  the  faid  B.  is  ready  to  verify  and  prove  asi 
the  faid  cou:  t  fnall  award  j  and  becaufe  the  faid  deiendant  hath  no( 
anfwered,  nor  in  any  wife  contradicSbed  the  fame,  he  the  faid  de- 
fendant, as  before,  prays  judgmerit,  and  that  the  faid  defendant 
may  be  compelled  to  anfwer  over  to  the  faid  bill  of  tl\e  fai^  B. ; 
Buf  bccjiufe  the  coiirt  of  our  lord  the  king,  now  here  is  not  yet 
advifed  what  judgment  to  give  of  and  concerning  the  premifes,  9 
day  is  given  to  the  parties  aforefaid  to  come  before  oiir  lord  the 
king  at  VVeftminfter,  on  next  after  to  hear  judg- 

ment thereon,  for  that  the  court  of  our  lord  the  king  here  is  nojt 
yet  advifcd  thereof,  &c. 

Argument  for  PUint'.fF.  Argument  for  Defendant. 

Elopement  and  adultery,  and  no  re-  Kotwithftanding  elopenient  and  aduU 

conciliatlon  dthng  the  life  of  the  huf-      tery,  (he  cannot  be  fued  alone  \vithcm 
band  will  bai  dower.     Stat.  We  Am.  x.      her  hulband- 
n.    I.  c.  34.  2.  Infl.  435.  While  hulband  living,  not  in  exile  1^ 

Adultery  pleaded  in  cafes  of  dower,  abjuration,  wife  cannot  be  fued  alone. 
Kaft.  £nt.  230.  pi.  9.     Roll.  £nt.  260.       %.  Black.  Rep.  1079.  1 195* 

If  a  wife  elope  from  htrhufl»and,  he 
fiiall  not  be  liable  even  for  necc^Tdr.es 
after  clopt men t.  Sa!k.  128.  Stra.  113. 
875.  647.  Sid.  191.  Skinn.  313. 

Upon  atgumcr.t  of  this  cafe.  Lord  MansfieW  faid  it^f^as  n?w,  and  thcrefdre  de- 
fired  to  he;.r  civtbAns  }  but  the  caufe  being  too  trifling  for  plaintiff  to  expend  moneyi 
upon  a  fuither  aigumcnt^  he  moved  for  jud^mem  j  and  |lic  Coun  ^4vc  it  ftitd  rej^ 
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AND  the  faid  plaintiiTs^  as  to  the  faid  plea  of  the  faid  defendant  Replication    to 
hy  her  fecondly  above  pleaded  in  bar,  fays,  precludi  non\  becaufe  »  pl«»  of  cover- 
protcfttng,  that  the  faid  plea,  in  manner  and  form  as  the  fame  is  f"*"*'     proteft- 
above  pleaded  and  fet  forth,  and  the  matters  therein  contained,  arc  fu|i"ncy    'of 
infufficient  in  law  to  bar  the  faid  plaintiffs  from  having  the  faid  ac-  the  plea  ^  pio. 
tidn  againll  her,  protefting  alfo  ;  that  the  faid  defendant  was  not  tcAing  aifo,  that 
married  to  nor  under  coverture  of  the  faid  R.  B.  in  the  plea  men-  ^^*  defendant  it 
tionedy  in  manner  and  form  as  the  faid  defendant  hath  in  her  faid  ^^^  -^^  ."*" 
plea  in  that  behalf  alledged:  Neverthelefs^  for  replication  in  this  tionj  that^^fore 
behalf  the  faid  plaintiffs  fay,  that  the  fftid  defendant,  before  the  the  caufe  of  ac- 
nr^king  of  the  faid  feveral  promifes  and  undertakings  in  the  faid  tion  accrued  the 
declaration  mentioned,  and  before  the  making  of  any  or  either  of  ^^f*'^"***"*    ^^** 
them,  and  beftirc  the  feveral  caufes  of  adion  in  the  faid  declara-  hu^d      ^!d 
tion  mentioned,  or  any  or  either  of  them,  accrued,  that  is  to  fay,  that  the'  work, 
on,  &c.  at,  &c.  eloped  from  the  faid  R.  R.  in  the  faid  plea  men-  ftc   was  done 
tioned  ;  and  that  fhe  hath  from  thence  hitherto -lived,  and  ftill  doth  ^^^  ^^»«  deftnd- 
live,  feparate  and  apart  from  the  faid  R.  R.5  and  that  they  thfcfaid  ""^  ^  ^*^  "^^ 
plaintiffs  did  and  performed  the  work  and  labour  in  the  decla-  ?redit*"iily? 
ration  mentioned  for  the  faid  defendant,  and  at  her  requeft,  and  on 
her  credit  only  \  and  that  they  fold  the  goods  and  merchandizes  in 
the  faid  declaration  mentioned  to  the  faid  defendant,  and  jt  her  re- 
<}ueft  and  on  her  credit  only;  and  that  they  laid  out,   expend- 
ed, and  paid  the  money  in  the  laft  Count  of  the  faid  declaration 
mentioned,  for  the  faid  defendant,  and  at  her  requeft,  and  on  her 
credit  only,  to  wit^  at,  &c.  ^  and  this,  &c. :  wherefore,  &c.  &c. 

J.  Morgan. 


AND  the  faid  Charles  and  Robert,  as  to  the  faid  plea  of  the  faid  Repllcatron    to 
dame  by  her  above  pleaded,  fay,  that  by  reafon  of  any  thing  by  Pj^*  °adm°^^^' 
the  faid  dame  in  that  plea  above  alledged  precludi  non  \  becaufe  thc^'  covTnure^ 
they  fay,  that  before  and  at  the  time  of  making  the  faid  feveral  but     aiiedging 
promifes  and  undertakings  iii  the  faid  declaration  mentioned,  and  that   deftndant 
from  thence  until  and  at  the  time  of  exhibiting  the  bill  of  them  ^'^***  »partfroin 
the  faid  Charles  and  Robert  againfl  the  faid  dame,  flie  the  faid  ^^^""^"^^^^^ 
dame  lived,  and  flill  doth  live,  feparate  and  apart  from  the  faid  mainienance. 
Robert  Rc^ertfon  her  hufband ;  and  that  (he  the  faid  dame  had, 
for  and  during  all  the  time  aforefaid,  and  has,  a  large,  ample,  and 
fufncient  allowance,    as  and  for  her  feparate  maintenance,   and 
which  faid  allowance  hath  been,  for  and  during  all  that  time,  paid 
to  her  the  faid  dame,  to  wit,  at,   &c.  aforefaid  r  And  the  faiJ 
Charles  and  Robert  further  fay,  that  the  faid  dame,  fo  living  fepa- 
rate and  apart  from  her  faid  hufband,  and  having  fuch  allowance 
IS  aforefaid,  the  faid  feveral  promifes  and  undertakings  in  the  faid 
decbration  mentioned  were,  and  each  and  every  of  them  was, 
made  by  the  faid  dame,  as  ^femeJoU  upon  her  own  feparate  cre-« 
dit,  of  her  faid  hufband,  to  wit,  at,  &c.  aforefaid  \  and  this  they 
the  faid  Charles  and  Robert  are  ready  to  verifv :  wherefore  they 
pray  judgment,  and  their  damages  by  them  fuilained  on  occafion 

of 
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of  the  not  performing  of  the  faid  feveral  promifcs  and  undertakings 
Ui  the  (aid  declaration  mentioned,  to  be  adjudged  to  them,  &c*       r 

William  Gakjlow. 


DURESS, 

Rea  of  durels      AND  the  faid  defendant,  by  his  attohiey,  comei  Mn4 

•f  impnfon-  defends  the  wrong  and  injury,  when,  &c.  and  fays,  that  the  (aid 
^'fl^"|^'*^^  plaintifF  a^io  non-,  becaufe  he  faith,  that  he  the  faid  defendant, 
wufi) obtained.  ^^  ^^  ^^^^  0^  ^^^  making  the  faid  promiiTory  note  in  the  faid  iirft 
Count  of  the  faid  declaration  mentioned,  and  of  the  (aid  firft  prO'< 
roife  and  undertaking  thereupon,  was  imprifoned  by  the  faid  plain- 
tiff and  others  by  i  s  contrivance,  to  witi  at,  &c*  afore(aid,  and 
was  there  kept  and  detained  in  prifon  until  he  the  faid  defendant, 
by  force  and  durefs  of  that  iinprifonment,  then  and  there  made 
and  fubfcribed  the  (aid  promi(rory  note  in  the  (aid  firft  Count  of 
the  (aid  declaration  mentioned,  and  the  (aid  (irft  promife  and  un- 
dertaking to  the  faid  plaintiff  thereupon ;  and  this,  &c. :  where-* 
fore,  &c.  if,  &c.  And  the  (aid  defendant,  as  to  the  fecond,  third, 
fourth,  and  (ifth  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  fays  non  ajfumpfu  i  and  of  this  he  puts  himfelf  upon 
the  country,  &c» 

Rq)licfttion,that  And  the  faid  plaintifF  faith,  that  by  anything  above  by  the  (aM 
de&ndantwasat  defendant  in  pleading  alledged,  he  ought  npt  to  be  barred  from 
^''  having  and  maintaining  his  (aid  a£Uon  againft  him  the  faid  defoid- 

ant ;  becaufe  he  faith,  that  the  faid  defendant,  at  the  time  of  the 
making,  &c.  (as  in  the  plea)  was  of  his  own  accord  at  large,  and 
out  of  any  prifon,  and  made,  &c.  &c.  of  his  the  faid  defendant's 
own  accord  and  mere  free  will,  and  not  by  any  force  and  dure(s 
of  imprifonment  of  the  faid  defendant,  as  the  faid  defendant  bath 
above  in  his  faid  plea  alledged ;  and  this  he  the  faid  plaintifF  prays 
trzy  be  enquired  of  by  the  country,  and  the  faid  defendant  doth 
fo  likewife :  therefore,  &c.  R.  Draper* 


'Ficabyd^nd-  HuBARD    1       AND  the  faid  M.  in  his  own  proper  per-* 

antincuftody:   atthe/uito/r  fon,  comes  and  defends  the  wrong  and  injury) 

ift,  mn-^ffumf-  JJ^  CuSTA.  ^    when,   &c.  and  fays,    that  he  did  not  under- 

/r;  ad,  <i""^fs  ^^[ce  and  promife  in  manner  and  form  as  the  (aid  B,  M.  hath 

ment.""^'^  ^"'  above  thereof  complained  againft  him :  and  of  this  he  puts  him- 

xH  Count,  on  a  felf  upon  the  country ;  and  the  faid  B.  M.  doth  fo  likewife.     And 

btUoftrxchaose.  for  further  plea  in  this  behalf,  as  to  the  Hrft  promife  and  undertak-* 

ing  in  the  faid  declaration  mentioned,  he  the  faid  M.  by  the  leave 

of  the  court  here  for  this  purpofe  firft  had  and  obtained,  according 

to  the  form  of  the  ftatute  in  that  cafe  made  and  provided,  faysy 

tUat  the  faid  B.  M.  ought  not  to  have  or  maintain  his  aforeiaid  ac* 

tioo 
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tion  thereof  againfl  him ;  becaufe  he  fays,  that  he  the  faid  M,  before 
and  at  the  time  of  the  making  of  the  f^id  bill  of  exchange  in  the 
laid  declaration,  was  imprtfoned  by  the  faid  defendant  and  others 
in  collufion  with  htm,  to  wit,  kt  London  aforcfaid,  in  the  parifli  and 
ward  aforefaid,  and  then  and  there  continued  under  that  imprifon- 
ment,  and  was  then  and  there  kept  and  detained  in  prifon  until  he 
the  faid  M.  through  the  force  and  reftraint  of  that  imprifonmenc^ 
there  made  and  gave  the  faid  bill  of  exchange  in  the  faid  declaration 
mentioned,  to  the  faid  defendant ;  and  this  he  is  ready  to  verify  : 
•wherefore  he  prays  judgment  if  the  faid  6.  M.  ought  to  have  or 
maintain  bis  aforefaid  zAion  thereof  againft  him,  &cc. 

And  the  faid  B.  M.«as  to  the  faid  plea  of  the  faid  M.  by  him  To  &cond  pka 
lafily  above  pleaded  in  bar,  faith,  thai  he,  by  reafon  of  anything  plalntifT  replies, 
in  that  plea  by  the  faid  M.  alledged  as  to  the  (aid  firlt  promife  and  <*«fcn<*ant   wa« 
undertaking  in  the  faid  declaration  mentioned,  ought  not  to  be  J^*^.  *"**.    ** 
barred  from  having  or  maintaining  his  aforelaid  a£tion  thereof  upon  iffuc, 
againft  him ;  becaufe  he  favs,  that  the  faid  M.  at  the  time  of  the 
making  the  (aid  bill  of  excnange  in  the  faid  declaration  mentioned, 
was  free  and  at  large,  and  not  under  any  imprifonment ;  and  that 
be  the  (aid  M.  made  the  faid  bill  of  exchange  in  the  faid  bill  of  ex- 
change mentioned,  of  his  own  free  will,  and  not  by  force  or  re-* 
ftraintof  imprifonment,  as  the  faid  M.  hath  above  alledged  ;  and 
this  be  prays  may  be  enquired  of  by  the  country,    and  the  (aid  M. 
does  fo  likewife  :  therefore  the  (herifFs  are  commanded  that  they 
do  caufe  to  come  here  in  three  weeks  of  the  Holy  Trinity,  twelve, 
&c.  by  whom,  &c.  and  who  neither,  Sec.  to  recognize,  &c.  be- 
caufe as  well,  &c. 

This  catife  was  tried  before  the  Right  of  London,  and  a  verdift  of  3000I.  given 

Hon.  Sir  Charles  Pratt,  knt.  Lord  Chief  for  plaintiff,  after  feveral  learned  argu- 

Jnftice  of  the  Court  of  ComnMn  Pleas,  ments  by  the  counfcl  i  who  were,  Mr. 

at  Goildhatly  Ixmdon,  00  Saturday,  Serjeant  Davy,  Mr.  Serjeant  Boweland, 

<iay  of  July  1763,   the  laft  adjourned  and  Mr.  Serjeant  Afpinall,  for  plaintiff  ^ 

fitting  after  Trinity  Term,   3.  Geo.  3.  Mr  Serjeant  Hewett,Mr.SerjeHntNares, 

h)  a  fecial  jury  of  merchants  of  the  city  and  Mr.  Serjeant  OI)Dn9  for  defendant. 


INFANCY. 

AND  now  at  this  day,  that  is  to  fay,  on  Wednefday  next  after  pi^^  <,f  i^f^^^j 
fifteen  days  from  the  day  of  Kafter  in  this  fame  term,  until  which  by  guaraiai. 
day,  &c.  as  well  the  faid  Thomas  by  his  faid  attorney  as  the  faid 
James  by  A.  B.  his  guardian,  who  is  admitted  by  the  court  here 
to  defend  for  the  (aid  James^  do  come  before  our  lord  the  king  at 
Weftminfter ;  and  the  faid  James  defends  the  wrong  and  iiij-iry, 
when,  &c.  and  fays,  a^fionony  becaufe  he  fays,  that  he  the  faid  Ja.nes, 
at  the  time  of  the  making  the  (kid  feveral  promifes  in  the  faid  de- 

clarati(7n" 
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daration  mentioned,  was  within  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  nineteen  years  and  no  more ;  and  this,  5cc,  : 
therefore,  &c.  if,  &c.  Foster  Bower. 

Replication  to  ^nd  the  faid  Thomas,  as  to  the  faid  plea  of  the  faid  James  by 
all  the  5^*>""^*»  him  above  pleaded  in  bar,  as  to  the  feveral  promifcs  and  under- 
iith^'iith  ?hat  ^*^^"S^  in  the  firft,  fecond,  third,  fourth,  fifth,  fixth,  fcventh, 
the  defendant  eighth,  and  tenth  Counts  of  the  faid  declaration  mentioned, 
was  a  lieutenant  faith,  that  hc,  by  reafbfn  of  any  thing  by  the  faid  James  in  his  faid 
b  the  horic-  p\^^  ^^  ^q  jj^^^fg  feveral  promifcs  and  undertakings  above  alledged, 
gu     s,  an  t  \e  ^^^^^  ^^^  ^^  {j^  barred  from  having  or  maintaining  his  aforefatd 

articles  charged        «?  -    n     *-  i       °  r  n-°i_  i-/-j 

were  fuitabie  lo  action  thereof  agamlt  him ;  becaufe  protelting,  that  the  laid 
hisdci^rcc.  James,  at  the  time  of  the  making  of  the  (aid  promifes  and  under-, 
takings  herein  above  particularly  mentioned,  W2S  not  of  full  age, 
to  wit,  of  the  age  of  twenty-one  years,  as  he  the  faid  James  hath 
above  in  his  (iaid  plea  in  that  behalf  above  alledged.  For  replica- 
tion in  this  behalf  the  faid  Thomas  farth,  that  the  faid  James, 
before  and  at  the  time  of  the  making  of' the  faid  feveral  promifes 
and  undertakings,  was  a  lieutenant  in  his  majefty's  horfe-guards  ; 
and  that  the  faid  ftuble  in  the  firft  Count,  and  the  ftable  in  the 
fecond  C-ount  of  the  faid  declaration  mentioned,  were  ufed  and 
occupied  by  him  the  faid  James  for  the  faid  fpace  of  timein  thofe 
Counts  mentioned-;  and  that  the  faid  hcrfe  meat,  ftabling,  care, 
and  attendance  in  the  fifth  and  fixth  Counts  of  the  faid  declaration 
mentioned,  were  found,  provided,  and  beflowed  by  the  faid  Thomas, 
for,  in,  and  about  the  feeding  and  keeping  of  divers  horfes,  mares,  and 
geldings  of  him  the  faid  James  ;  and  that  as  well  the  faid  horfes, 
marcs,  and  geldings,  as  the  faid  flables,  horfe  meat,  care,  and 
attendance ;  and  alfo  the  faid  horfes,  chaifes,  and  other  carriages, 
in  the  third  and  fourth  Counts  of  the  faid  declaration  mentioned  j 
and  that  the  faid  goods,  wares,  and  merchandizes,  in  the  feventh 
and  eighth  Counis  of  the  laid  declaration  mentioned,  were  necef* 
fory  and  fuitabie  to  the  ellate  and  degree  of  the  faid  James,  to  wit, 
at,  &c. :  And  the  faid  Thotr.as  in  fatSt  further  faiih,  that  the  money 
in  the  tenth  Count  of  the  faid  declaration  mentioned  was  money 
laid  out,  expended,  and  paid  by  thj  laid  Thoma«,  for,  in,  and 
about  the  buying  and  providing  for  the  faid  jiimes  divers  other 
ncceflaries,  fuitabie  to  the  degree  of  the  faid  James,  and  at  his 
fpccial  inftance  ar.d  requeft,  to  wit,  at,  &c. ;  and  this,  &:c. : 
wherefore,  &c.  and  his  damages  by  him  fuftained  on  occafion  of 
the  not  performing  of  the  faid  feveral  promifes  and  undertakings 
herein  before  particularly  mentioned,  to  be  adjudged  to  him,  &cc. 
And  as  to  the  And  as  tp  fo  much  of  the  faid  pica  of  the  faid  James,  by  him  above 
9rh,  11th,  ar.d  pleaded  in  bar,  as  relates  to  the  feveral  promifes  and  underrakings 
l^Ju  roj^'ai""'  ^^  ^^^^  ninth,  eleventh,  and  laft  Counts  of  the  faid  declaiaiion 
r.'j  ifrojequi.  n^^ntioned,  the  faid  Thomas  faith,  that  hc  will  not  further  profe- 
cute  his  faid  bill  againft  the  faid  James,  as  to  the  feveral  promifes 
and  undertakings  in  thofe  laft-mentioncd  Counts  of  the  faid  decla- 
ration; therefore-let  the  (aid  James  be  acquitted  and  go  thereof 
without  day,  &c.  Edwaro  Law. 

A^d 
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And  the  faid  James,  as  to  the  faid  plea  of  the  faid  Thomas,  by  Rejoinder  tak- 
him  above  pleaded  to  the  faid  plea  of  the  faid  James,  by  him  above  i"^,/^^';^^*'  ^^ 
pleaded  in  bar,  as  to  the  feveral  promifes  and  undertakings  in  the 
iaidiirft,  fecond,  third,  fourth,  fifth,  fixth,  fevcnth,  eighth,  ninth, 
and  tenth  Counts  of  the  faid  declaration  mentioned,  fays,  that  he 
the  (aid  Thomas,*  by  reafon  of  any  thing  therein  alledged,  a^ia 
mn\  becaufe,  he  fays,  that  the  faid  (lable,  in  the  faid  firft  Count 
of  the  faid  declaration  mentioned,  and  the  faid  (lable  in  the  faid 
fecond  Count  of  the  faid  declaration  mentioned ;  and  the  faid  horfe- 
meat,  ftabling,  care  and  attendance,  in  the  fifth  and  fixth 
Counts  of  the  faid  declaration  mentioned  \  and  the  faid  hcjrfes, 
chaifes  and  other  carriages,  in  the  (aid  third  and  fourth  Counts 
of  the  faid  declaration  mentioned;  and  the  faid  goods,  wares, 
and  merchandizes  in  the  feventh  and  eighth  Counts  of  the  faid 
declaration  mentioned,  were  not,  nor  were  any  of  them,  fuitable 
and  necefTary  to  the  eRate  and  degree  of  him  the  faid  James: 
and  that  the  money  in  the  tenth  Count  of  the  (aid  declaration 
mentioned,  was  not  money  laid  out  and  expended,  or  paid  by  the 
(aid  Thomas,  for,  in,  and  about  the  buying  and  providing  for  the 
laid  James,  neceflaries  fuitable  to  the  degree  of  the  faid  James  in 
manner  and  form  as  the  faid  Thomas  hath  in  and  by  his  laid  plea,  ... 
by  him  above  in  reply  pleaded  in  that  behalf  alledged  :  And  of  thi& 
he  puts  himfelf  upon  the  country,  &c. ;  and  the  (aid  Thomas  doth 
ibe  like,  &c, 

Vcrdia  for  pUintiff, 


RosB  '^     AND  the  faid  Thomas,  by  John  Parker  his  attorney,  pua  fe  tfumpfa 
^gainft  > comes  and  defends  the  wrong  and  injury,  when,  &c,  for  money  itnt 
Hunt.  J  and  fays,  that  he  did  not  undertake  and  promife  in  man-  •"^  ^  *"  **^- 
ner  and  form  as  the  faid  John  hath  above  thereof  complained  ^""LnclVi  if- 
againft  him  ;  and  of  this  he  puts  himfelf  upon  the  countrv,  &c.  :  fue;  id,infancy^ 
And  the  faid  Thomas,  for  further  plea  in  this  behalf,  by  leave  of  3d,  mn  ajfumfjt 
the  court  here  to  him  for  this  purpofe  firft  granted,  according  to  »«/^«/«r  mmi. 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  fays,  that  if  under  age  at 
the  faid  John  ought  not  to  have  or-  maintain  his  aforefaid  aftion  the    time     of 
thereof  againft  him  ;  becaufe,  he  fays,  that  at  the  time  of  making  P*"^ing,  muft 
the  faid  fuppofed  promifes  and  undertakings  in  the  faid  declaration  J.^       ^  ^"**" 
mentioned,  he  the  (kid  Thomas  was  under  the  age  of  twenty-one  j™'  Prac.Acg. 
years,  to  wit,  of  the  age  of  twenty  years  and  no  more^  that  is  to  463. 
fay,  at  London  aforefaid,  in  the  parifh  and  ward  aforefaid ;  and 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment,  whether 
the  faid  John  ought  to  have  or  maintain  his  aforefaid  adlion  there- 
of againft  him,  &c. :    And  the  faid  Thomas,  for  further  plea  in    j  pu^ 
this  behalf,  by  like  leave  of  the  court  here  to  him  for  this  purpo(b 
iirft  granted,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
niade  and  provided,  fays,  that  the  faid  John  ought  not  to  have  or 
maintain  his  afore(aid  a£lion  thereof  againft  him ;  becaufe,  he  (ays^ 
that  he  the  faid  Thomas  did  not  at  any  time,  within  fix  years  next 
before  the  exhibiting  of  the  bill  of  the  faid  John^  undertake  or 
Vol,  111.  H  promife . 
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promife  in  manner  and  form  as  the  faid  John  haCh  above  there« 
of  complained  againft  him;  and  this  he  is  ready  to  verify:  where- 
fore he  prays  judgment,  if  the  faid  John  ought  to  have  or  main- 
tain his  aforefaid  aflion  thereof  againft  him,  occ, 

WiLtiAM  Waltok. 

Replication   to  HuNT^     J.  And  the  faid  John,  as  to  the  faid  plea  of  the  {aid 
'^  ?"*  fi^"^ '  ^^^"!/?  f  Thomas,  by  him  firft  above  pleaded  in  bar,  as  to  the  faid 
to^  promifc^  Rose.  J   feveral  promifes  and  undertakings  in  the  (aid  declaration, 
to  3d  imi«.       ^^^  whereof  he  hath  put  himfcif  upon  the  country,  doth  the  like. 
Vide  Broth-    ^^*     ^"^  *^  ^°  the  faid  plea  of  the  faid  Thomas,  by  him  fecondly 
wick  V.  Cami.  above  pleaded  in  bar,  he  the  faid  John  fays,  that,  notwithftanding 
ther,Tenn.Rep.  any  thing  in  that  plea  alledged  he  the  faid  John  ought  not  to  be 
648.  that  under  barred  from  having  and  maintaining  his  aforefaid  adion  thereof 
the  laft  rcpLca-  againft  him  the  faid  Thomas ;  becaufe,  he  fays,  that  though  true 
tiff*  need'*  only  *'  **  *^**  ^^  ^^^  Thomas,  at  the  time  of  making  of  the  (aid  pro- 
prove  a  promiiri  mifes  and  undertakings  in  the  faid  declaration  mentioned,  was  un- 
and    defendant  der  the  age  of  twenty-one  years,  as  the  faid  Thomas  hath  above 
rouft  (hew  tie  jn  pleading  alledged :  Yet  the  faid  John  in  faft  fays,  that  the  faid 
at  Ui  "dm    ***  Thomas  hath,  fince  the  making  of  the  faid  feveral  promifes  and 
undertakings  in  the  faid  declaration  mentioned,  attained  the  age 
of  twenty-one  years,  to  wit^  at  London  aforefaid,  in  the  parifli 
and  ward  aforeiaid ;  and  that  after  the  faid  Thomas  attained  the 
faid  age  of  twenty-one  years,  and  before  the  exhibiting  the  faid 
bill  of  the  faid  John  againft  the  faid  Thomas,  to  wit,  on  the  firft 
of  April  in  the  year  1787  aforefaid,  at  London  aforefaid,  in  the 
pariih  and  ward  aforefaid,  he  the  faid  Thomas  agreed  to  and  con- 
firmed the   (aid  feveral  promifes  and  undertakings  of  the  faid 
Thomas  in  the  faid  declaration  mentioned,  and  each  and  every  of 
.    them  ;  and  this  he  the  faid  John  is  ready  to  verify,  wherefore  he 
prays  judgment  and*his  damages  by  him  fuftained  by  reafon  of  the 
non- performance  of  the  faid  feveral -promifes  and  undertakings  in 
the  faid  declaration  mentioned,  to  be  adjudged  to  him,  &c.     And 
as  to  the  faid  plea  of  the  faid  Thomas,  by  him  laftly  above  pleaded 
in  bar,  he  the  faid  John  fays,  that  by  reafon  of  any  thing  by  the 
faid  Thomas  in  that  plea  alledged,  he  the  faid  John  ought  not  to 
be  barred  from  having  and  maintaining  his  aforefaid  aflion  thereof 
againft  him  the  faid  Thomas ;  becaufe  he  fays,  that  the  faid  Thomas 
did,  within  fix  years  next  before  the  exhibiting  the  bill  of  the  faid 
John,  undertake  and  promife  in  manner  and  form  as  the  faid  John 
hath  above  thereof  complained  againft  him  the  faid  Thomas,  to 
wit,  at  London  aforefaid,  in  the  pariih  and  ward  aforeiaid ,  and 
this  he  the  faid  John  prays  may  be  enquired  of  by  the  country^ 
and  the  faid  Thomas  doth  the  like,  &c. 

I  have  taken  for  granted  that  the  plain-     defendanty  fubfequent  to  his  comins  of 
tiff  does  not  mean  to  deny  the  plea  of     age,  and  have  replied  accordingly. 
infincy,  bat  to  rely  on  fome  promife  by  T.  BAaaov. 


Ani 
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And  the  faid  Thomas,  as  to  the  fatd  plea  of  the  faid  John»  by  Rejoinder  to  re- 
him  above  in  reply  pleaded  to  the  faid  plea  of  the  laid  Thomas,  by  ^^'^''^'^l 
him  fecondJy  above  pleaded  in  bar,  fays,  that  he  did  not,  after  he  j^^^^ig^l 
the  did  Thomas  attained  the  age  of  twenty-on6  years,  agree  to  fant. 
and  confirm  the  faid  feveral  promifcs  and  undertakings  in  the  iaid 
declaration  mentioned,  or  any  or  either  of  them,  in  manner  and 
form  as  the  laid  John  hath  above  in  his  faid  replication  alledged  } 
and  of  this  he  the  faid  Thomas  puts  hipifelf  upon  the  country,  &c. 
and  the  laid  John  doth  the  like,  &c. 

Vide  I.  T.  R.  648. 

Stevenson,  1  AND  faid  John  Stevenfon,  who  is  under  the  ^^  o^  inftnqr 
at  tbifuit  of  >  age  of  twenty-one  years,  by  William  Jones  his  ^^  S"«^^^«"- 
Williams.  1  guardian,  as  fpecially  admitted  b^  the  court  of 
our  lord  the  king  now  here,  to  defend  for  defendant,  comes 
and  defends  the  wrong  and  injury,  when,  &c,  and  laith,  that  the 
faid  defendant  did  not  undertake  or  promife  in  manner  and  form  as 
he  (aid  plaintiff  hath  above  thereof  complained  againft  him  j  and 
of  this  he  puts  himfelf  upon  the  country,  &c. :  And  for  further  plea 
indiis  behalf  he  laid  defendant,  by  leave,  &c.  fays,  that  laid  plain* 
tiffy  aSio  9ion,  becaufe  he  faith,  that  faid  defendant,  at  the  leve* 
ndtimesofthemakingofthe  laid  feveral  promifes  and  undertakings 
in  (aid  declaration  mentioned,  was  an  infant  within  the  age  of 
twenty  one  years,  to  wit,  of  the  age  of  nineteen  years  and  no 
more,  to  wit,  at  London,  &c.  aforefaid;  and  this,  &c.;  where- 
fore,&c.  if,  &c.  J.  Morgan* 

Williams  ^  And  faid  plaintiff,  as  to  £ud  pica  of  &id  defend*  ReplicatiOo,tliat 

againjl  L  ant,  by  him  laltiy  above  pleaded  in  bar,  laith,  the  promifet 
Stevenson,  j  that  he,  by  any  thing  by  faid  defendant  in  hisT^  ftrnecef- 
fame  plea  alledged,  ought  not  to  be  barred  from  having  and  main-  ** 
taining  his  aforelaid  adlion  againft  defendant,  becaufe  protefting  that 
(aid  defendant,  at  the  time  of  the  making  of  the  faid  feveral  pro- 
mifcs and  undertakings  in  laid  declaration  mentioned,  was  of  full 
age  of  twenty-one  years,  as  faid  defendant  in  his  faid  plea  hath 
above  alledged:  Neverthelefs,  for  replication  in  this  behalf,  faid 
plaintiff  fays,  that  faid  goods,  wares,  and  merchandizes  fold  and 
delivered  by  faid  plaintiSF  to  £iid  defendant,  and  faid  work  and  la- 
bour done  and  performed,  and  faid  materials  and  necedary  things 
found  and  provided  by  laid  plaintiff  for  faid  defendant,  were  ne- 
ceilary  goods,  wares,  and  merchandizes,  work  and  labour,  mate« 
rials  and  things  fold  and  delivered,  done,  found,  and  provided 
by  faid  plaintiff  for  &id  defendant,  at  his  fpecial  inllance  and  re- 
^ueft,  and  fuitabie  to  his  eftate  and  degree  ;  and  that  faid  money 
in  (aid  declaration  mentioned  to  have  been  paid,  laid  out,  and 
apended  by  faid  plaintiff  for  the  laid  defendant,  was  fo  paid,  laid 
out,  and  expended  for  buying  and  providing  for  faid  defendant  at 
his  fpecial  inftance  and  requeft,  things  neceffary  for  faid  defend, 
ant,  and  fuitabie  to  his  eftate  and  degree,  that  is  to  fay,  at,  &c. 
aforefaid  \  and  this,  &c. ;  wherefore,  &c.  his  damages  by  him  fuf- 
taujied  by  rcafon  of  the  non-p^rformaaco  gf  (aid  fever^  promifes 

H  9  and 
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and  undertaking  in  faid  declaration  mentioned  to  be  adjudged  to 
him,  &c. 

Fej<Mn(lery  that  Stevenson  ^  And  faid  defendant,  as  to  (aid  plea  by  him  abote 
promifes,  »cc.  at  thejuit  cf  L  pleaded,  by  way  of  reply  to  faid  plea  of  faid  de- 
wcrcnotforne.  Williams.  )  fendant  by  him  above  pleaded  in  bar,  fays,  that 
ce  Mitt.  jj^jj  goods,  wares,  and  merchandizes  fold  and  delivered  by  faid 

plaimifF  to  faid  defendant,  and  faid  work  and  labour  done  and  per* 
formed,  and  faid  materials  and  neceflary  things  found  and  pro- 
vided by  faid  plaintiff  for  (aid  defendant,  were  not  neceflary  goods, 
wares,  merchandizes,  work  and  labour,  materials  and  things  fold, 
delivered,  done,  found,  and  provided  by  faid  plalntifF  for  faid  de- 
fendant, and  fuitable  to  his  faid  defendant's  eftate  and  degree;  and 
that  faid  money  in  faid  declaration  mentioned  to  have  been  paid, 
laid  out,  and  expended  by  faid  plaintiff  to  and  (or  the  ufe  of  the 
(aid  defendant,  was  not  money  paid,  laid  out,  and  expended  by 
iaid  plaintiff,  for  the  buying  and  providing  for  faid  defendant's  things 
neceffsry  for  faid  defendant  fuitable  to  his  eflate  and  degree, 
a^  faid  plaintiff  hath  above  in  his. faid  plea  pleaded,  by  way  of 
reply  in  that  behalf  allcdged  i  and  of  this  he  puts  himfelf  upon  the 
country,  &c.  J.  Morgan* 

JVo/./roi.torome  Court    1     AND  the  faid  plaintiff,  as  to  the  faid  plea  of  the  faid 

Counts ;  rcpli-   againft  .  |  defendant  by  him  a^ove  pleaded  in  bar,  iaith,  that  as  he 

cation  to  others  OsBoRN.  J  Cannot  deny  the  faid  plea  of  the  faid  defendant,  he  will 

^ncy  pit^iding  ^'^^  ^"7  f"*"^^^*"  profecute  his  bill  in  this  prefent  adion  orfuit^asto 

ncccffanet  fuit-  the  two  laft  Counts  thereof  ;  but  as  to  the  feveral  other  Counts  of 

able  for  defend,  the  faid  bill  or  declaration,  he  the  faid  plaintiff  fays,  that  he  ought 

ant's  de£;rce.      ^ot,  by  reafon  of  any  thing  by  the  faid  defendant  in  that  plea 

alledged,  to  be  barred  from  having  and  maintaining  his  aforefaid 

a<5lion  in  refped)  of  fuch  premifes  againft  him  the  faid  defendant, 

becaufe  he  the  faid  plaintiff' fays,  that  the  work  and  labour,  care  and 

diligence,  in  the  firfl  and  fecond  Counts  of  the  faid  declaration  of 

him  the  faid  plaintiff  mentioned,  was  necefl^iry  work  and  labour, 

care  and  diligence,  done,  performed,  and  bellowed  by  him  the  faid 

plaintiff  for  the  faid  defendant,  at  his  fpecial  inftance  and  requeft, 

and  fuitable  to  his  eftate  and  degree,  and  that  the  money  mentioned 

in  the  third  Count  of  the  declaration  was  money  laid  out)  expended, 

and  paid  bv  the  faid  plaintiff  in  the  buying  and  providing  for  him 

the  faid  defendant,  and  at  his  like  inflance  and  requeft,  things  ne- 

ceffary  for  the  (aid  defendant,  and  fuitable  to  his  eftate  and  degree, 

to  wit,  at,  &c.  aforefaid  ;  and  this  the  faid  plaintiff  is  ready  to 

verify :  wherefore  he  prays  judgment,  and  his  damages  on  occafion 

of  the  non-performance  of  the  faid  promifes  and  undertakings  in 

the  (aid  three  firfl  Counts  of  his  aforefaid  declaration  mentioned  to 

be  adjudged  to  him,  &c«  V.  Lawes. 


Hammokb^ 
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Hammond  and  another^  AND  faid  plaintifFs,  asto  faid  pleaof  B.^«cationt«» 
againft  .  >faid  defendant  by  him  above  pleaded  «n  Pj"  ^'^  *°^^"^» 

Smith,  the   younger.  3 ban  fays,  precludi  n$H^  becaufe  they  fay,  ^firmed "^  the 
that  though  true  it  is  that  faid  defendant,  at  the  time  of  the  male-  promlfe  at  full 
ing  of  (aid  feveral  promifes  and  undertalcings  in  faid  declaration  age. 
meotioned,  was  within  the  age  of  twenty- one  years,  as  faid  de-  ^^^   »•  ^^^^ 
fendant  hath  above  in  pleading  alledged  :  Yet  faid  plamtiffs  in  h6t  ^^^  r.  ^  8 
further  (ay,  that  faid  defendant  hath,  fioce  the  making  of  faid  '*     '        ^  * 
promifes  and  undertakings,  attained  the  age  of  twenty  roneyears, 
to  wit,  at,  &c«  aforefaidi  and  that  after  faid  defendant  had  at* 
tatned  to  his  faid  age  of  twenty-one  years,  and  before  the  exhi^ 
biting  the   bill  of  faid  plaintiffs  againft  faid  def^pridant,  to  wit,  on* 
fcc.  at,  &c.  aforefaid,  he  faid  defendant  agreed  to  and  confirmed 
laid  feveral  promifes  and  undertakings  of  him  faid  defendant  in  (aid 
declaration  mentioned,  and  each  and  every  of  them ;  and  this, 
itc.i  wherefore  they  pray  judgment,  and  their  damages  by  them 
fuftained  by  reafon  of  the  not  performing  of  (aid  feveral  promises 
and  undertakings  in  (aid  declaration  mentioned^  to.be  adjudged  to 
them,  &c.  V.  Lawes, 

See  rejoinder  to  like  replieatiMi,  ante,  9^ 

AND  now  at  this  day,  that  is  to  (ay,  on  Wedntfday  next  a£-  pka  of  infancy, 
ter  fifteen  days  from  the  day  of  Eafter  tn  this  fiime  term,  until  which 
day  the  (aid  Julius  had  leave  to  imparl  to  the  iaid  bill,  and  then 
to  anfwer  the  fame,  &c.  as  well  the  (aid  William  by  his  faid  attor- 
ney, as  the  faid  Julius  by  Chriftopher  H.  the  younger,  his  attorney^ 
do  come' before  our  lord  the  king  at  Weftminfter,  and  the  faid 
Julius  defends  the  wrong  and  injury,  when,  &c.  and  (kith,  that 
he  did  not  undertake  and  proroife  in  manner  and  form  as  the  faid 
William  hath  above  thereof  complained  again(l  him,  and  of  this 
he  puts  himfeif  upon  his  country ;  and  the  (aid  William  doth  the 
like,  &c. ;  and  for  further  plea  in  this  behalf,  the  faid  Julius,  by 
leave  of  the  court  here  to  him  for  this  purpofe  granted,  ac- 
cording to  the  form  of  the  flatute  in  fuch  caf^  lately  made  and  pro- 
vided, fays,  that  the  faid  William  ought  not  to  have  or  maintain 
his  aforefaid  adion  thereof  againfl  him,  becaufe  he  (avs,  that  he 
the  faid  Julius,  at  the  time  of  the  making  of  the  faid  (everal  pro- 
ini(es  and  undertakings  in  the  faid  declaration  mentioned,  and  each 
and  every  of  them,  was  within  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  nineteen  years  and  no  more ;  and  this  he  the 
(aid  Julius  is  ready  to  verify  :  therefore  he  prays  judgment  iC  the 
(aid  William  ought  to  have  or  maintain  his  aforefaid  adion  there- 
of againft  him,  &c.  W.  Baldwin, 

Jane  Wooy^ar     1  DECLARATION  for  board  and  lodg. 
figainji  >     ing,  necelTarics  found,  goods  fold ;  mo- 

Wm.  Graham,  efq.  3     ney  paid,  lent,  had  and  received;  ac- 
count flated  i  breach.    Plea,  Infancy.    Replication,  necefl'aries, 

.(Sr<  next  page.) 
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Replication  at  to  And  the  fatd  Jane,  as  to  the  faidplea  of  the  (aid  William  hj  htm 
fomcCoami»ne-  above  pleaded  in  bar,  as  to  thefirft,  fecond,  third,  and  fourth  Counts 
VH^^  A^i'^A  *"  ^^^  ^^^^  declaration  mentioned  hysj  [1>reciudi non'jf  becaufeflie 
fag  and  lo  the  ^^7^^  ^^^^  ^^^  ^****  thirty  pounds  in  the  laid  lirft  Count  of  the  fayd 
xcti,  noL  i»m.  declaration  mentioned,  was  for  the  neceiTary  boards  lodging,  and 
mamtenance  of  the  faid  William,  his  degree  requiring  the  fame, 
before  that  time  found  and  provided  by  the  faid  Jane  for  the  faid 
William,  at  his  fpecial  inftance  and  requefti  and  that  the  faid  fum 
of  thirty  pounds  in  the  fecond  Count  of  the  faid  declaration  men* 
tioned,  was  for  the  neceflary  board,  lo«.iging,  and  maintenance  of 
the  faid  William,  his  degree  requiring  the  fame,  before  that  time 
found  and  provided  by  the  (aid  Jane  for  the  faid  William,  at  his 
like  fpecial  inftance  and  requeft ;  and  that  the  faid  fum  of  thirty 
poundS)  in  the  faid  third  Count  of  the  faid  declaration  mention-* 
ed,  was  for  neceiTary  viduals  and  food  by  the  (aid  Jane  before 
that  time  fold  and  delivered  by  the  faid  Jane  to  the  faid  Wil- 
Jiam,  his  degree  requiring  the  fame,  at  his  like  fpecial  inftance 
and  requeft  ;  and  that  the  faid  fum  of  thirty  pounds  in  the  iaid 
4th  Count  of  the  (Ad  declaration  mentioned,  was  for  other  ne« 
ceifary  food  and  viAuals  by  the  faid  Jane  before  that  time  fold 
and  delivered  to  the  faid  William  at  his  like  fpecial  inftance  and 
requeft,  his  degree  requiring  the  fame  i  and  this  flie  is  ready  to 
verify:  wherefore  (be  prays  judgment  and  her  damages,  by  rea* 
fon  of  the  non- performance  of  the  iaid  promifesand  undertakings 
in  the  faid  iirft,  fecond,  third,  and  fourth  Counts  of  the  faid  de- 
claration to  be  adjudged  to  her ;  and  as  to  the  (aid  plea  of  the  iaid 
William  by  him  above  pleaded  in  bar,  as  to  the  fifth,  iixth,  feventfa, 
and  laft  Coums'of  the  faid  declaration)  the  (aid  Jane  admits  the 
fame  to  be  true,  and  will  not  further  profecute  the  faid  William 
thereon ;  therefore,  as  to  thofe  Counts>  let  the  bid  William  be 
acquit)  and  go  thereof  without  day. 

W.  Caloscott. 


STATUTES    OF    FRAUD. 

Reid     ^     DECLARATION  fpecial  a^mg/f/,  in  coniide- 

againji     (ration  that  (aid  plaintiff  would  not  proceed  to  trial  in 

Nash,   ^a  certain  caufe  then  at  iffue  between  plaintiff  and  one 

R.  J   defendant  undertook  to  pay  pfaintiflF  the  fum  of  fifty  pounds 

with  hi^cofts,  to  be  taxed  for  the  declaration  in  this  caule  againfi 

A.  B. 


n  Nan  ajjumffiu  ad,  by  leave,  &c.  aetio  ««», 
(  becaufe  he  fays,  that  long  before  the  making 
3    of  the  promife  and  undertaking  in  the  faid 


Pica  of  Sutute  Nash,         7  Non  affumpjiu     2d,  by  leave,  &c.  affio  wn^ 

of  Frauds,  atthefuitof 

»9-  Car.  a.  3.)  Read. 

declaration  mentioned)  that  is  to  fay,  by  a  certain  a£t  of  parlia- 
ment 
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1'  mem  begun  and  holden  at  Weftminfter  in  the  county  of  Middle- 
^  fex  on  the  eighth  of  May  167 1^  and  from  tbence  continued  by 
I  feveral  prorogations  to  iifteentn  of  f  ebuary  iCyS^entituled,  ^*  An 
;  Ad  for  Prevention  of  Frauds  and  Perjuries ;"  it  was  and  is 
I  amongft  other  things  ena£led9  that  from  and  after  the  twenty- 
fourth  day  of  June  A.  D*  1677,  no  zAion  fhould  be  brought 
whereby  to  charge  any  executor  or  adminiftrator  upon  any  fpecial 
promife,  taanfwer  damages  out  of  his  own  eftate,  or  whereby  to 
charge  the  defendant,  on  any  fpecial  promife*  to  anfwer  the  debt» 
defauh,  or  mifcarriage  of  another  perfon,  or  to  charge  any  perfon 
upon  an  agreement,  upon  confideration  of  marriage,  or  upon  any 
contraift  tor  fale  of  lands,  tenements,  hereditaments,  or  any  in- 
terefts  in  or  concerning  them,  or  upon  any  agreement  that  was 
not  to  be  performed  for  the  fpace  of  one  year  from  the  making 
thereof,  unlefs  the  agreement  upon  which  (uch  adlion  (hould  be 
brought,  or  fome  memorandum  or  note  thereof  (hould  be  writ- 
ten, and  figned  by  the  party  to  be  charged  therewith,  or  fome 
other  perfon  thereunto  by  him  lawfully  authorized,  as  by  the  laid 
ASt  amongft  other  things  more  fully  appears:  And  the  faid  defen- 
dant further  lays,  that  the  faid  plaintiff  hath  exhibited  his  bill,  and 
brought  his  faid  adiion  againft  him  the  laid  defendant,  upon  the 
promiies  and  undertakings  in  the  faid  declaration  mentioned,  for 
the  default  of  the  faid  Robert  Johnfon  in  the  faid  declaration  men- 
tioned, and  for  no  other  purpofe  whatfoever  ^  and  there  is  not 
now,  nor  ever  was,  any  agreement  in  writing  touching  the  pro- 
mtfes  and  undertakings  of  the  faid  defendant  in  the  faid  declara- 
tion mentioned,  or  any  of  them,  nor  is  there,  or  ever  was,  any 
memorandum  or  note  of  them,  or  any  of  them,  figned  either  by 
the  faid  defendant  or  any  other  perfon  thereunto  by  him  lawfully 
authorised;  and  this,  &c. ;  wherefore,  &c.  if,  &c. 

J.  Ford. 

To  the  above  plea  Mr.  Warren  drew  moufly  of  opinion,  tliat  the  promife  was 

a  genenl  demurrer,  and  on  a  fecond  ar*  out  of  the  Itatute,  becauCe  of  the  new 

gomcDt  jvdsment  was  given  for  plain-  confideration  of  (Uying  a  fuir  begun,  and 

liff,  the  court  of  B.  R.  being  uoani-  particoUrly  of  witbdrawii^  a  record. 


STATUTES    OP    GAMING. 

Foster     ^  AS  to  the  fecond,  third,  and  fourth  promifes,  &c.  The  ftat.    of 

at  tbefuit  rf\      {n^n  ajfunspfit)^  and  alfo  to  the  firft,  &c,  a€lh^  gaming,    9. 

Webb.      J      mn^  becaute  he  faith,  that  after  the  firft  day  of  ^n  abionon 

May  A.D.  171I)  and  before  the  making  of  the  »„  jndorfid" 
faid  promHIbry  note  in  the  faid  declaration  mentioned,  to  wit,  on  note,  that  plain, 
the  faid,  &c.  in  the  faid  declaration  mentioned,  at,  &c,  aforefaid,  «»ff  «nd  defcnd- 
thc  i^id  defendant  and  the  faid  P.  A.  in  the  faid  declaration  men-  ^J^^"^  *^ 
cioncdy  played  together  at  a  game  or  play  commonly  called  or  ^  '* 

known 
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known  by  the  name  of,  &ci  for  divers  fums  of  money  upon 
and  credit,  and  not  for  ready  money  ;  and  that  the  faid  defen<iant 
and  P.  A  fo  playing  at  the  faid  game  or  play  with  cards  called^ 
&c.  he  the  faid  defendant  then  and  there,  at  one  and  the  fame  time 
and  fitting,  ]ott  to  the  faid  P.  A.  and  the  faid  P,  A*  at  the  (aid 
one  time  and  fitting,  won  of  the  faid  defendant  divers  fums  of 
mon  y,  in  the  whole  amounting  to  a  fum  of  money  far  exceeding 
the  lum  of  ten  pounds,  to  wit,  the  fum  of,  &c.  wnereof  not  any 
part  was  then  and  there  paid  to  the  faid  P.  A. ;  and  thereupon  the 
faid  defendant  afterwards,  to  wit,  on  the  day  and  year  laft  afore-* 
faid,  at,  &c.  aforefaid,  made  his  certain  note  in  writing,  common* 
ly  called  a  promiflbry  note,  his  own  proper  hand  being  thereto 
fubfrribed,  bearing  date  the  day  and  year  laft  aforefaid  ;  by  which 
faid  note  the  faid  defendant  promifed  to  pay  to  the  faid  P.  A.  by  the 
name  of,  &c.  or  order,  the  fum  of,  &c.  fix  months  after  date 
of  the  faid  note,  for  value  received  by  him  the  faid  defendant^ 
and  then  and  there  delivered  the  faid  note  to  the  faid  P.  A. 
for  the  payment  of  the  money  aforefaid,*  to  wit,  of  the  £iid 
pounds  fo  loft  by  the  faid  defendant  at  the  faid  game  or  play  with 
\  cards,  and  fo  won  by  the  faid  P.  A.  of  the  faid  defendant  at  the 

faid  gamie  or  play  with  cards  at  the  faid  one  time  and  fitting,  and 
which  faid  note  is  the  very  fame  identical  note  in  the  faid  firfl  Count 
of  the  faid  declaration  mentioned  and  fet  forth,  and  not  another  or 
diflFerent  note,  and  that  by  means  of  the  premifes,  and  by  force 
of  the  ftatute  iir  fuch  cafe  made  and  provided,  the  faid  note 
was  and  is  wholly  void,  and  of  no  force  and  cffeSt  in  the 
Uw ;  and  this,  &cc.  i  wherefore,  &c» 

G.  Naees. 

Replication,that     {Precludi  non)^  becaufe  protefting  as  to  the  fufficiency  of  the 
the  note  i8 as Ri- plea;  protefting  alfo,  that  the  faid  r.  A.  in  the  faid  plea  men- 
LT^^V.lTnTanrt^*^"^^»  ^"^  ^^^  ''^'^  defendant  did  not  play  together  at  the  faid 
travcrfcs^^  The  g*""^»  ^*"  p'^X  with  cards  called,  &c.  as  the  faid  defendant  hath 
gaming     con.  in  his  faid  plea  above  allcdged;  protefting  alfo,  that  the  faid  de-« 
fidcracion.         fendant  did  not  lofe  to  the  (aid  P.  A.  or  the  faid  P.  A.  win  of  the 
faid  defendant,  at  the  faid  game  or  play,  any  money  whatfoever^ 
as  the  faid  defendant  hath  in  his  fa1d  plea  above  alledged,  for  re* 
plication  in  this  behalf  the  faid  plaintiff  faith,  that  the  faid  defen- 
dant, on  the  day  and  year  in  the  faid  declaration  in  that  behalf 
made  and  delivered  the  faid  note,  in  the  faid  declaration  mentioned^ 
to  the  faid  P.  A.  for  fecuring  the  payment  of  the  faid  fum  of 
pounds  at  the  time  of  the  making  of  the  faid  note,  really  and  bma 
^de  due  and  owing  from  the  faid  defendant  tQ  the  faid  P.    A. 
for  money  by  the  faid  P.  A.  before  that  time  lent  and  advanced 
to  the  faid  defendant  \  without  this,  that  the  faid  defendant  made 
or  delivered  the  faid  note  to  the  faid  P.  A.  for  the  payment  of  mo* 
ney  loft  by  the  faid  defendant  at  the  faid  game  or  play  with  cards, 
or  for  money  won  by  the  laid  plaintift^  of  the  (aid  defendant  at 
the  faid  game  or  play  with  card^  as  the  (kid  defendant  hath  above 
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inpleadtngalledged;  and  this  he  is  ready  to  verify:  wherefore  he 
prays  judgment)  and  his  damage  by  htm  fuftained  on  occafion  of 
the  not  performing  of  the  feveral  promifes  and  undertaking!i,  and 
to  be  adjudged  to  him,  &c»  J  a.  Hewitt. 


And  (aid  defendant,  as  to  faid  plea  of  faidplatntifFbyhim  above  RejoSndcr,  tik- 
pleaded,  in  reply  to  faid  plea  of  faid  defendant  by  him  above  plead-  Hig  ifliie  on  tbt 
ed  in  bar  as  to  faid  firft  promife,  &c.  fays,  that  faid  plaintiff,  tt»vcrfc, 
by  reafon  of  any  thing  in  his  faid  plea  fo  pleaded  in  reply,  con  • 
tained,  a£fi9  non^  becaufe  protefting  that  Lid  defendant  did  not, 
on  the    day    and   year  in  (aid  declaration  mentioned,  in    that 
behalf  mentioned,  or  at  any  time  make  and  deliver  faid   note 
in  iaid  declaratton  mentioned,    to  faid  P.  A.  for  fecuring  the 
payment  of  pounds,  at  the  time  of  the  making  of  faid 

note,  really  and  bona  fide  due  and  owing  from  faid  defendant 
to  faid  plaintiff,  for  money  by  .the  faid  P-  A.  before  that 
time  lent  and  advanced  to  faid  defendant  in  manner  and  form 
as  faid  plaintiff  hath  in  his  replication  aforefaid  alledged, 
for  rejoinder  m  this  behalf  faid  defendant  faith,  as  before,  that 
be  did  deliver  bxA  note  to  faid  P.  A.  for  the  payment  of  mo- 
ney loft  by  faid  defendant  to  faid  P.  A.  and  won  by  laid 
plaintiff  of  faid  defendant  at  faid  game  or  play  with  cards,  ia 
manner  and  form  as  faid  defendant  hath  above  in  his  iaid  plea 
ip  that  behalf  alledged  %  and  of  this  he  puts  himfelf  upon  the 
country,  &c. 
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Machim         -%     AND  the  faid  defendant,  by  his  attorney,  Plea  of  (Ut.  of 
againft  {comes  and  defends  the  wrong  and  injury,  "fury*  "• -*w. 

BreaD£V.        J  when,  &c. ;  and  as  to  the  promife  and  under  ^•*'J'  ***'  ^* 
taking  in  the  firft  Count  of  the  declaration  mentioned,  and  there-  J!^>,I^^^.i* 
to  alledged  to  have  been  made  by  him  the  faid  defendant,  and  alfo  at  the  fuit  of 
as  to  the  faid  promifes  and  undertakings  in  the  ft^cond  Count  of  the  payee  v.dnwer. 
iaid  declaration  mentioned,  and  thereby  alledged  to  have  been  made  Smiihv.Dovtr. 
by  the  faid  defendant,  he   tne  faid  defendant  f^s,  that  the  faid  ^"^  ♦"• 
plaintiff  ought  not  to  have  or  maintain  her  aforefaid  aftion  in  re- 
fpcft  to  fuch  promifes  and  underUkings  agamft  him  the  faid  de- 
fendant, becaufe  he  fays,  that  the  iaid  promiiTory  note  in  the 
faid  lirft  Count,  and  the  faid  promiffory  note  in  the  faid  fecond 
Count  of  the  aforefaid  declaration  mentioned,  are  one  and  the  fame 
promiiTory  note,  and  not  divers  or  different  j  and  that  after  the 
twenty-ninth  of  September  A.  D,  1714,  and  before  the  making 
of  the  faid  promiffory  note,  to  wit,  on  the  fourteenth  day  of  Oc- 
tober  A.  D.  I779>  at  London,  &c.  aforefaid,  it  was  corruptly,  and 

againft 
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againft  the  form  of  the  ftatute  in  fiicb  cafe  made  and  provided, 
agreed  by  and  between  the  faid  defendant  and  the  (aid  plain tiflFt 
that  the  &id  plaintiff  ihould,  on  that  day,  lend  to  the  did  defend- 
ant  the  fum  of  five  pounds  five  (hillinfir^  of  lawful  money  of  Great 
Britain,  to  be  repaid  by  him  the  faid  defendant  at  the  end  of  fix 
months  then  next  following,  or  fooner,  in  cafe  the  fame  or  any 
part  thereof  fhould  be  wanted ;  and  that  the  faid  plaintifF  {houl^ 
forbear,  and  give  to  the  (aid  defendant,  time  and  day  of  payment 
of  the  (aid  fum  of  five  pounds  five  (hillings  fo  to  be  lent  as  aforc- 
faid,  until  and  for  the  time  afterwards;  and  that,  befidcs  lawful  in- 
tereft  from  the  day  of  the  lending  of  the  faid  (um  of  five  pounds 
five  (hillings  to  him  the  faid  defendant  until  the  repayment  thereof, 
the  faid  defendant  (hould,  for  the  (aid  forbearing  and  giving  time 
and  day  of  payment  of  the  laid  fum  of  five  pounds  five  (billings, 
until  and  for  the   time  aforefaid,  al(b  give  and  pay  to  the  &id 
Ann,  that  is  to  fay,  at  the  time  of  her  lending  the  (aid  fum  of  five 
pounds  five  (hillings  fo  to  be  lent  as  afore(aid,  the  fum  of  five  (hil- 
lings of  lawful,  &c. ;  and  that,  for  fecuring  the  payment  by  the 
faid  defendant  of  the  faid  fum  of  five  pounds  and  five  (billings  (o 
to  be  lent  as  afore(aid,  with  the  afore(aid  lawful  intere(t  for  the 
fame,  he  the  faid  defendant  (hould,  at  the  time  of  the  lending  of 
the  faid  five  pounds  five  (hillings  to  him  the  faid  defendant  as  atore- 
laid^  make  and  give  to  her  the  (aid  plaintiflF  his  promifTory  note  in 
writing,  bearing  date  the  fourteendi  day  of  O^ober  in  the  year 
1779  aforefaid,  and  then  thereby  promife  to  pay  to  her  the  (aid 
plaintifF  or.  bearer,  at  fix  months  after  the  date  of  the  (aid  not^ 
or  fooner,  if  any  (hould  be  wanted,  the  (aid  fum  of  five  pounds  five 
{hillings  fo  to  be  lent  as  afore(aid,  with  lawful  intereft  for  fuch 
fum :  And  the  faid  defendant  in  fa£t  further  £iith,  that  the  (aid 
plaintiff,  in  purfuance  of  the  (aid  corrupt  agreement  after  the 
making  thereof,  to  wit,  on  the  faid  fourteenth  day  of  Odober  in 
the  year  1779  aforefaid,  at  London,  &c.  aforefiud,  lent  to  the  (aid 
defei^ant  the  faid  fum  of  five  pounds  five  (hillings  of  lawful  mo- 
ney of  Great  Britain,  fo  agreed  to  be  lent  to  him  as  aforefaid,  to 
be  repaid  by  him  the  (aid  oefendant  at  the  end  of  fix  months  then 
next  following  or  fooner,  in  cafe  the  fame,  or  any  part  thereof, 
ihould  be  wanted ;  And  the  faid  plaintifF  did  then  and  there  for- 
bear and  give  to  the  faid  defendant  time  and  day  of  payment 
of  the  faid  fum  of  five  pounds  five  (hillings  fo  by  her  lent  as 
aforefaid,   until  and    for  the  time  afore(aidi  and   he  the  faid 
defendant  did  then  and  there,  that  is  to  (ay,  at  the  time  of  (aid  lend- 
ing of  the  (aid  five  pounds  five  (hillings,  and  in  purfuance  of  the 
aforefaid  corrupt  agreement,  give  and  pay  to  the  faid  plaintiff  the 
faid  fum  of  five  (hillings  of  lawful,  &c.  fo  by  him  agreed  to  be 
given  and  paid  to  the  (aid  plaintiff  as  aforefaid  which  the  faid  plain- 
tiff then  and  there  took,  accepted,  and  received,  of  and  from  him 
he  faid  defendant,  under  and  m  purfuance  of  the  aforefaid  cor- 
rupt agreement,  and  he  the  faid  plaintiff  did  then  and  there,  at  the 
time  of  the  (aid  lending  of  the  (aid  five  pounds  five  (hillings 
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to  him  the  laid  defendant  as  aforeiaid,  and  further  fecuring  the  pay- 
ment of  the  (aid  fum  of  money  by  him  the  (aid  defendant  fo  lent  to 
him  by  the  (aid  plaintiff  as  aforefaid,  with  the  faid  lawful  intereft  fo 
agreed  to  be  given  and  paid  by  him  the  faid  defendant  as  aforefaid, 
make  and  give  to  her  theiaid  plaintiff  his  the  faid  defendant's  pro- 
miflbry  note  in  writing>  bearing  date  the  faid  fourteenth  day  of 
OAober  in  the  year  1779*  and  did  thereby  promife  to  pay  her  the 
(aid  plaintiff  or  bearer,  at  fix  months  afcer  the  date  of  the 
iaid  note,  or  feoner,  if  any  ihould  be  wanted,  the  faid  fum  of 
five  pounds  five  ihillings,  fo  by  her  lent  to  him  the  faid  de- 
fendant as  aforefaid,  widi  lawful  intereft  for  fuch  fum  i  which  faid 
promiffory  note  (he  the  faid  plaintiff  then  and  there  took,  ac» 
cepted,  and  received  from  him  the  faid  defendant  for  the  caufe  and 
purpofeafore&id,  and  according  to,  and  underandinpurfuanceof  the 
afore&td corrupt  agreement;  and  the  (aid  defendant  avers, that  the  (aid 
pnxniflbry  note  fo  by  him  made  and  given  under  the  afbre(aid  cor- 
rupt agreement  as  afDre(aid,  and  the  aforefaid  promiffory  note  in 
die  firft  and  fecond  Counts  of  the  (aid  declaration  mentioned  are  one 
and  the  fame  promiflbry  note,  and  that  faid  fum  of  five  (hillings  fo 
by  him  paid  and  given  to  the  (aid  plaintiff,  and  the  faid  intereft  reco- 
vered and  made  payable  by  the  afore(aid  promiffory  note  of  him 
the  (aid  defendant,  exceeas  the  rate  of  nve  pounds  for  the  for* 
bearing  of  one  hundred  pounds  for  one  year,  contrary  to  the  form 
of  the  ftatute  in  fuch  cafe  made  and  provided ;  and  this  he  is  ready 
to  verify:  wherefore  he  prays  judgment  if  the  (aid  plaintiff  ought 
to  have  or  maintain  his  afbrefaid  adion  in  this  refped  co  the  uud 
promifes  and  undertakings  in  the  (aid  firft  and  fecond  Counts  in 
the  faid  declaration  mentioned,  and  thereby  alledged  to  have  been 
made  by  him  the  faid  plaintiff  againft  him  the  faid  defendant;  and 
as  to  the  third,  fourth,  and  fifth  Cotmb  of  the  (aid  declaration,  j^^  afumpSt  tm 
he  the  (aid  defendant  (ays,  that  he  did  not  undertake  or  promife  in  3d,4tb,aDd3tli 
manner  and  form  as  the  &id  plaintiff  hath  in  thofe  Counts  com*  Counts, 
plained  againft  him  ;  and  of  this  he  puts  himfelf  upon  the  coun« 
try,  kc. 

If  the  ddendant  meant  to  defend  this     eridenee  win  otbcrwHe  deprive  hhn  of. 
aftioo,  hr  had  better  plead  the  general     his  defence, 
iflbe  only,  as  the  fmallefl  variation  in  V.  Lawxi. 

AND  the  faid  defendant,  by  A.  B.  her  attorney,  comes  and  StatateofUfury^ 
defends  the  wrong  and  injury,  when,  &c.  and  as  to  the  promife  '*  ^""  ^  *• 
and  undertaking  in   the  firft    Count  of  the    declaration  men-  .n'^^^'^^M 
tioned,  fays,  that  the  faid  plaintiff  ought  not  to  have  or  maintain  indoffed  bill,  at 
his  aforeiaid  adtion  in  refpedt  of  fuch  promife  and  undertaking  the  fuic  of  in- 
againft  her ;  becaufe  (he  (ays,  that  after  the  making  of  the  (kid  ^^^^  againft 
bill  of  exchange  in  the  faid  firft  Count  of  the  declaration  men-  ''***^^'- 
tioned,  to  wit,  on,  &c.  at,  &(:•  it  was  corruptiv  and  againft  the 
form  of  the  ftatute  in  fuch  cafe  made  and  provicfed,  agreed  by  and 
between  the  (aid  flaintiff  and  the  (aid  defendant,  that  the  faid 

plaintiff 
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plaintiff  {hould  lend  and  advance  to  her  the  (aid  defendant  the  fuot 
of  pounds,  and  that  the  faid  plaintiff  ihould  give  day  of  payment 
thereof  to  the  faid  defendant,  until  and  upon,  &c»  and  that  the 
faid  defendant,  for  the  Idan  of  the  faid  pounds,  and  for 
the  giving  payment  thereof  until  and  for  the  time  aforefaid^ 
ihould,    at    the   time    of    the  lending  of  the  faid  pounds 

by-  the  faid  plaintiff  to  the  faid  defendant,  give  and  pay  to  the  faid 
plaintiff  the  fum  of  pounds,  and  that  for  fecuring  to  the 
faid  plaintiff  the  payment  of  the  faid  pounds  on,  &c.  the 
faid  defendant  fhould,  at  the  time  of  the  lending  of  the  faid 
pounds  by  the  faid  plaintiff  to  the  faid  defendant  in  manner  afore* 
faid,  indorfe  and  deliver  to  the  faid  plaintiff  the  faid  bill  of  ex- 
change in  the  faid  firft  Count  of  the  (aid  declaration  mentioned, 
for  the  faid  plaintiff  to  receive  the  money  therein  mentioned  when' 
the  fame  fhould  become  due  :  And  the  (aid  defendant  further  (aith, 
that  after  the  making  of  the  faid  agreement,  to  wit,  on,  &c.  at^ 
&c.  aforefaid,  the  faid  plaintiff,  in  purfuance  of  the  faid  agree- 
ment, did  lend  and  advance  to  the  faid  plaintiff  the  faid  fum  of 

pounds  fo  agreed  to  be  lent  to  her  as  aforefaid,  and  that 
the  (aid  defendant  did  then  and  there  give  and  pay  to  the  faid 
plaintiff  the  faid    fum    of  pounds,  fo   as    aforefaid  agreed 

to  be  given  and  paid  by  the  faid   defendant  to  the  faid  plain- 
tiff for  the  forbearing  and  giving  day  of  payment  of  the   faid 

pounds  fo  by  the  faid  plaintiff  lent  and  advanced  to  the 
faid  defendant  as  aforefaid,  and  did  alfo,  in  completion  of  the 
laid  agreement,  then  and  there  indorfe  and  deliver  to  the  (aid  plain* 
tiff  the  faid  bill  of  exchange  in  the  faid  firft  Count  of  the  faid 
declaration  mentioned,  for  the  purpofe  in  that  behalf  before- 
mentioned,  and  the  faid  plaintiff  then  and  there  accepted,  had, 
and  received  the  faid  bill,  and  alfo  the  aforefaid  pounds 

of  and  from  the  faid  deliendant  for  the  purpofe  aforefaid :  And 
the  faid  defendant  further  faith,  that  the  faid  fum  of 
pounds  fo  by  her  given  and  paid  to  the  (aid  plaintiff  on  the  occa- 
fion,  and  in  manner  and  for  the  purpofe  aforefaid,  exceeded  the  rate 
of  five  pounds  for  the  forbearing  and  giving  day  of  payment  of 
one  hundred  pounds  for  one  year,  againfl  the  form  of  theftatute  in 
fuch  cafe  made  and  provided,  and  that  the  faid  indorfcment  of  the 
faid  bill  of  exchange  in  this  plea,  and  the  indorfement  thereof  hi 
the  faid  firfl  Count  of  the  faid  declaration  mentioned,  are  one  and 
the  fame,  and  not  divers  or  different ;  and  this  the  defendant  is 
ready  to  verify;  wherefore  (he  prays  judgment  if  the  faid  plaintiff 
ought  to  have  or  maintain  his  aforefaid  a£tion  in  refpedt  to  the  firft 
prouiife  and  undertaking  in  the  faid  declaration  mentioned. 

V.  LaW£S« 

Replication  that      And  the  faid  plaintiff,  as  to  the  faid  plea  of  the  faid  defendant 
the   coDfidcra.  by  hg^  above  pleaded  in  bar,  as  to  the  promife  and  Undertaking  in 

^^^  Tnd  trT  ^^^  ^^*^  ^^^  Count  of  the  &id  declaration  mentioned,  fays,  that 
"C^rfcsthcufury" '^Q^withftanding  any  thing  in  that  plea  alledgcd,  he  ought 
Eaynhamv.Ma-  to  be  barred  from  having  and  maintaining  his  aforefaid  a£lion  in 
thews,  a.  stra.  refpedt  to  fuch  promife  and  undertaking  againft  her  the  faid  de* 
87,.  Smith  V  fcndant 
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fcftdant,  bccaufc  he  faith,  that  the  aforcfaid  indorfement  of  the 
(aid  bill  of  exchange  in  the  faid  firft  Count  of  the  iaid  declaratioa 
mentioned,  was  made  by  hor  the  faid  defendant,  to  him  the  faid 
plaintiff,  upon  a  bona  fide  and  good  and  valuable  confideration,  to 
wit,  at  Weftnninfter  aforefaid,  without  this,  that  it  was  agreed  by 
anH  between  him  the  faid  defendant,  and  the  faid  plaintiff,  in  man- 
ner and  form  as  the  faid  defendant  hath  above  in  her  faid  plea  firl^ 
above  pleaded  alledged,  and  this  he  the  faid  plaintiff  is  ready  to 
verify,  wherefore  he  prays  judgment  in  refpeS  to  the  faid  promifc 
and  undertaking  in  the  faid  firft  Count  of  the  faid  declaration  men- 
tioned, together  with  damages  by  him  fuftained,  on  occafion  of 
fuch  promifes  to  be  adjudged  to  him,  &c. 

V.  GiBBS. 

That  in  fuch  replication  it  Is  Aifficient      that  being  only  a  oondufion  of  law  upon 
to  traverfe  the  agreement  genci  ally,  with  -      the  f a^.     Vide  Am.  187. 
out  making  ufe  of  the  word  corruptly. 


AND  the  laid  Richard,  by  A.  B.  his  attorney,  comes  and  de-  confwnon     of 
fends  the  wrong  and  injury,  when,  &c«  and  as  to  the  fum  of  thir-  the  adionas  to 
teen  pounds,  parcel  of  the  faid  feveral  fums  of  money  in  the  faid  pa^,   and   nor. 
declaration  mentioned,  fays,  that  he  cannot  deny  the  faid  adion  "-(^^f^  **  ,^ 
of  the  faid  John  in  that  refpedl:,  nor  but  that  he  the  faid  Richard  judgment  *a^*i» 
did  undertake  aind  promife  in  manner  and  form  as  the  faid  John  the   part  con. 
hath  above  thereof  complained  againft  him,  nor  but  the  faid  John  fefled, 
hath  fuftained  damage  bv  reafonof  the  non-performance  of  the  faid 
feveral  promifes  andundertakings  in  the  faid  declaration  mentioned 
as  to  the  faid  fum  of  thirteen  pounds,  that  is  to  fay,  to  the  amount 
thereof,  over  and  above  his  cofts  and  charges  by  him  about  his  fuit 
in  that  behalf  expended :  and  as  to  the  rendue  of  the  faid  feveral 
fums  of  money  in  the  iaid  declaration  mentioned,  the  faid  Richard 
fays,  that  he  did  not  undertake  and  promife  in  manner  and  form  as  the 
iaid  Richard  hath  above  thereof  complained  againft  him,  and  of  this 
he  puts  himfelf  upon  the  country^  cic.  and  the  faid  John  doth  the 
like,  and  inafmuch  as  the  faid  Richard  hath  not  denied  the  faid  ac- 
tion of  the  faid  John,  as  to  the  fum  of  thirteen  pounds,  part  of  the 
faid  feveral  fums  of  mpney  in  the  faid  declaration  mentioned,  but 
admits  the  fame  to  be  true,  and  that  the  faid  John  hath  fuftained 
damage  on  occafion  of  the  non-performance  of  the  faid  promifes 
and  undertakings  in  the  iaid  declaration  mentioned,  as  to  that  mo- 
ney to  the  amount  thereof,  that  is  to  fay,  to  thirteen  pounds,  over 
and  above  his  cofts  and  charges,  in  that  behalf  the  faid  John  prays 
judgment  for  thoie  damages  over  and  above  his  cofts  and  charges  i 
therefore  it  is  confidered  that  the  £iid  John  do  recover  fuch  da- 
mages againft  the  faid  Richard,  over  and  above  his  cofts  and 

charges 
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charges  in  that  behalf,  but  becaufe  it  is  convenient  that  there  be 
but  one  taxation  of  damages  in  this  fuit,  therefore  let  all  further 
proceedings,  as  to  the  damages  and  cdfts,  ftay  until  after  the  trial 
of  the  (aid  iflue  above  joined  between  the  parties,  and  to  try  the 
iaid  liTue  fo Joined  between  the  faid  parties,  the  fherifF  is  commanded 
that  he  caufe  to  come  here  in  twelve,  &c.  by  whom,  &c. 

who  neither!  &c.  to  recognize,  &c.  becaufe  as  well,  &c. 

V.  Lawbs. 


eta  aron  h*cul  ^^^  "^^  ^^  *'^  ^^^^  **^  '*  *°  '^y*  °"  Tuefdav  after  eight 
r«te*a«iinftr«c-  ^^X*  ^^  St  Hilary  in  this  fame  term,  until  which  day  the  faid  Peter 
tor.  id,  Nonaf-  had  leave  to  imparle  to  the  (aid  bill,  and  then  to  anfwer  the  fame, 
fiiwfjity  odplea,  2cc.  as  well  the  faid  George,  by  his  faid  attorney,  as  the  (aid 
that  the  plaintiff  Peter,  by  W.  B.  his  attorney,  do  come  btfore  our  lord  the  king, 
d«'^dedl?«d^*^  Weftminfter,  and  the  faid  Peter  comes  and  c'efends  the  wrong 
of  conformity  ^^^  injury,  when,  &c.  and  fays,  that  he  did  not  undertake,  or 
required  by  13.  promife  in  manner  and  form  as  the  (aid  George  hath  above  thereof 
Se  14. "C.  1.  3d  complained  againft  him,  and  of  this  he  puts  himfelf  upon  the 
^ff*d'?*'  ^^  country,  and  the  faid  George  doth  the  like :  and  for  a  further  plea 
cuir«a(xrdficate  '"  ^^^^  behalf,  as  to  the  feveral  promifes  and  undertakings  in  the 
vnder  the  hand  faid  firft,  fecond,  and  third  Counts  of  the  faid  declaration  men* 
of  the  bilhop,  tioned>  the  (aid  Peter,  by  leave  of  the  court  for  this  purpofe  £rft 
and  read  the  h^d  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
^hu*  h  "*  re*  "**^^  *"^  provided,  fays,  that  the  faid  George  ought  not  to  have 
quired  by  the  ^^^  aforefaid  a£lion  maintained  againft  him,  becaule  he  fays,  that 
ad  above,  men-  the  faid  office  of  curate,  in  the  faid  (irft  Count  of  the  faid  decla* 
tioocd  ration  mentioned,  and  the  faid  office  of  curate  in  the  faid  fecond 

Count  of  the  faid  declaration  mentioned,  and  the  faid  office  of 
curate  in  the  faid  third  Count  of  the  faid  declaration  mentioned, 
are  one  and  the  fame,  and  not  other  or  different  offices :  and  the 
faid  Peter  in  hSt  further  faith,  that  the  (aid  George  did  not  at,  or 
before  his  taking  poffeffion  of  the  faid  office,  fubfcribc  the  declara* 
tion  or  acknowledgement  of  conformity  in  the  behalf  required,  in 
and  by  a  certain  aa  of  parliament  made  and  paiTed  in  the  thir- 
teenth and  fourteenth  years  of  the  reisn  of  his  late  majefty  king 
Charles  the  Second,  intituled,  <^  An  aS  for  the  uniformity  of  pub- 
lic prayers,  and  adminiftration  of  the  (acrament,  and  other  rites 
and  ceremonies,  and  for  the  eftabiifhing  the  form  of  making,  or- 
daining, and  confecrating  bi(hops,  priefts,  and  de^icons  in  the 
church  of  England,"  according  to  the  form  and  effed  of  a  cer- 
tain a6l  of  parliament,  but  failed  therein!  to  wit,  at,  2ic.  whereby, 
and  by  force  of  the  (aid  a£t  of  parliament,  the  (aid  George  lotk 
and  forfeited  the  faid  office  of  curate,  and  became  and  was  utterly 
difabled  and  ipfofaifo  deprived  of  the  fame^  for  which  realbn  he 
the  faid  Peter  at  and  during  the  (aid  time,  when,  &c«  did  prevent 
and  binder  the  faid  George  from  officiating  in  the  faid  office^  as 

(a)  Sec  the  dtdaration,  VoL  HI.  it. 

he 
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he  lawfully  might  for  the  caufe  aforefaid,  and  did  not  pay  to  bim 
the  faid  George  the  faid  yearly  fum  of  fifty  pounds,  in  the  faid 
iirft,  fecond,  and  third  Counts  of  the  faid  declaration  mentioned, 
whereof  the  faid  George  hath  above  complained  againft  him  the 
faid  Peter,  and  this  he  the  faid  Peter  is  ready  to  verify,  wherefore 
he  prays  judgment  if  the  faid  George  ought  to  have  bis  aforefaid 
a(3ion  thereof  maintained  againft  him  :  And  for  a  further  plea  in  adplea, 
this  behalf,  as  to  the  faid  feveral  promifes  and  undertakings  in  the 
faid  firft,  fecond,^  and  third  Counts  of  the  faid  declaration  men* 
tioned,  the  (aid  Peter  by  like  leave,  Sec.  according  to  the  form,  &c. 
fays,  that  the  faid  George  ought  not  to  have,  &c.  becaufe  he  favs, 
that  the  faid  office  of  curate  in  the  faid  firft  Count  of  the  faid  ae- 
claratiofi  mentioned,  and  the  faid  office  of  curate  in  the  faid  fecond 
Count  in  the  faid  declaration  mentioned,  and  the  (aid  office  of 
curate  in  the  (aid  third  Count  of  the  faid  declaration  mentioned^ 
are  one  and  the  (ame  office,  and  not  other  or  different  offices : 
And  the  faid  Peter  in  faft  ftirtber  faith,  that  the  faid  George  did  3d  pba. 
not  procure  a  certificate  under  the  hand  and  feal  of  the  (aid  arch- 
biihop,  bifhop,  or  ordinary  of  the  diocefe  wherein  he  the  faid 
George  was  and  officiated  as  curate  of  the  faid  united  parifbes, 
that  is  to  fay,  a  certificate  of  the  fubfcription  by  him  the  faid 
George  of  the  faid  declaration  or  acknowledgment  of  conformity, 
in  that  behalf  required  in  and  by  the  (aid  aid  of  parliament,  lior 
did   publicly    and   openly    read    the    fame,   together  wich  the 
(aid  declaration  or  acknowledgment  aforefaid,  upon  any  Lord's 
day   within  three   months  following,  fuch    fubfcription  in  the 
church  of  the  faid  united  parifhes  where  he  the  faid  George  fo 
officiated  as  aforefaid,  in  the  prefence  of  the  congregation  there 
aflembled  in  the  time  of  divine  fervice,  according  to  the  form,  &c. 
of  the  (aid  aA  of  parliament,  but  failed  therein,  to  wit,  at,  &c. 
whereby,  and  by  force  of  the  faid  z&  of  parliament,  the  faid  George 
loft  the  faid  office  of  curate^  and  became  and  was  utterly  difabled 
and  ip/o  fa£lo  deprived  of  the  fame,  for  which  reafon  he  the  (aid 
Peter  at  and  during  the  faid  time,  when,  &c.  (being  after  the  ex- 
piration of  the  faid  three  months)  did  prevent  and  hinder  the  faid 
George  from  officiating  in  the  faid  office  as  he  lawfully  might  for 
the  caufe  aforefaid,  and  did  not  pay  to  him  the  tkid  George  die  faid 
yearly  fum  of  fifty  pounds  in  the  faid  firft,  fecond  and  third  Counts 
of  the  faid  declaration  mentioned,  whereof  the  faid  George  hath 
above  complained  againft  him  the  faid  Peter,  and  this  he  the  faid 
Peter  is  ready  to  verify,  wherefore  be  prays  judgment,  if  the  faid 
George  ought  to  have  his  aforefaid  adion  thereof  maintained 
againft  him,  &c« 

Samubl  Shepherd. 


And 
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ReplicatSon.  And  the  faid  George  as  to  the  faid  plea  of  the  {aid  Peter,  by  hiinr 

Secondly  above  pleaded  in  bar,  as  to  the  feveral  promifes  in  the 
iirft,  fecond,  and  third  Counts  of  the  faid  declaration  mentioned, 
fays,  that  the  faid  George  ought  not  to  be  barred  from  having  his 
aforefaid  a3ion  thereof  maintained  againfi  him  the  faid  Peter,  be- 
caufe  be  the  faid  George  fays,  that  though  true  it  is  that  the  laid 
office  of  curate  in  the  faid  nrft  Count  of  the  faid  declaration  men- 
tioned, and  the  faid  office  of  curate  in  the  faid  fecond  Count  of  the 
{aid  declaration  mentioned,  and  the  faid  office  in  the  faid  third 
Count  of  the  (aid  declaration  mentioned,   are  one  and  the  fame 
office,   and  not  other  or  different  offices,  as  the  faid  Peter  has 
above  in  his  fecond  plea  alledged  :  yet  he  the  faid  George  in  faA 
further  faith,  that  he  the  faid  George  did,  before  his  taking  pof- 
feffion  of  the  faid  office,  to  wit,  on,  &c.  in,  &c.  fubfcribe  the 
declaration  or  acknowledgment  of  conformity  in  that  behalf  re- 
quired in  and  by  the  faid  acl  of  parliament,  in  the  faid  fecond  plea 
of  the  faid  Peter  mentioned ;  and  this  he  the  faid  George  prays  may 
be  enquired  of  by  the  country :  and  the  faid  George,  as  to  the  faid 
plea  of  the  faid  Peter  by  him  laftly  above  pleaded  in  bar,  as  to  the  faid 
feveral  promifes  and  undertakings  in  the  faid  firft,  fecond,  and 
third  Counts  of  the  faid  declaration  mentioned,  (ays,  that  he  ought 
not  to  be  barred  from  having  his  aforefaid  adion  thereof  maintained 
againft  him  the  faid  Peter,  becaufe  protefting  the  faid  plea  fo]a(lIy 
above  pleaded,  and  the  matters  therein  contained  in  manner  and 
form  as  the  fame  are  above  pleaded  and  fet  forth,  are  not  fufficient 
in  lavir  to  bar  him  the  faid  George  from  having  and  maintaining 
his  faid  adion  thereof  againft  the  faid  Peter.     For  replication  in 
this  behalf  the  (kid  George  faith,  that  though  true  it  is,  that  the 
faid  office  of  curate  in  the  faid  iirft  Count,  &c.  fecond  Count, 
&c.  and  third  Count,  &c.  are  one  and  the  (ame  office,  and  not 
other  or  different  offices,  as  the  faid  Peter  hath  above  in  his  faid 
plea  laflly  above  pleaded  alLdged :   yet  the  faid  George  in  fa<5i 
^  ^  ^  further  faith,  that  he  the  faid  George,  before  his  taking  pofTeffion 
T  f^^y  £k€^/^  ^^  ^**^  office,  to  wit,  on,  &c,  in,  &c.  did  procure  himfelf  to 
€rv  W^^  |jg  jy|y  licenfcd  by  the  bi(hop  of  London,  in  whofe  diocefe  the 

fl^  %.UJk/l  d  C  faid  church  of  the  faid  united  parifhes  of  St.  M.  and  St.  G.  in  the 
f  city  of  London  was,  and  from  thenceforth  hitherto  hath  been,  and 

fiill  is  ready  to  perform  the  office  of  curate  in  the  faid  church,  and 
did  then  and  there,  in  due  manner,  fubfcribe  the  declaration  or  ac- 
knowledgment of  conformity  by  law  in  that  behalf  required,  and 
did  then  and  there  procure  a  certificate  under  the  hand  and  feal  of 
the  faid  bi(hop  of  London,  of  fuch  fubfcription  by  him  the  (aid 
George,  of  the  faid  declaration  or  acknowledgment  of  conformity, 
;ind  the  faid  George  in  fadt  further  faith,  that  having  obtained  fuCh 
licenfe  as  aforefaid,  from  the  (aid  bi(hop  of  London,  and  having 
fo  fubfcribed  fuch  declaration  or  acknowledgment  of  conformity 
as  aforefaid,  and  having  alfo  obtained  fuch  certificate  thereof  as 
aforefaid,  he  the  faid  George  afterwards,  to  wit,  on,  &c.  did 
enter  upon,  and  was  received  by  the  faid  Peter  into  his  faid  office 
of  a  curate,  in  his  the  faid  Peter's  church  of  the  aforefaid  united 

pari(bes 
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pariflies,  ahd  did  continue  to  perform  the  faid  office,  and  to  offi* 
ciate  in  the  laid  church  until  and  upon  the  feventecnth  day,  &ic. 
and  that  on  that  day,  that  is  to  fay,  on  the  faid  feventeenth  day, 
&c.  the  laid  bifliop  of  London,  upon  a  certain  vifitation  then  and 
there  by  him  made  in  and  of  his  faid  diocefe,  to  wit,  at  London 
aforelaid,  in  the  faid  parifli  of,  &c.  in  due  manner  allowed  of,  and 
confirmed  the  (aid  licenfc  fo  by  hini  granted  to  the  faid  George  as 
aforesaid)  and  then  and  thcte  aiTenced  to  the  faid  George  con* 
tinuing  in  the  poflellion  of,  and  officiating  in  his  faid  otHcc  of 
curate  in  the  faid  church  of  the  faid  united  pariihes,  and  he  the 
faid  George  did  thereupon  continue,  and  by  and  with  the  afTent 
and  confent  of  the  faid  Peter,  was  continued  in  the  faid  office  from 
thence  until  he  the  faid  Peter  afterwards,  and  long  before  the  ex- 
piration of  three  months  from  fuch  confirmation  of  the  faid  licenfe 
of  the  faid  George  as  aforefaid  ;  and  alfo  before  he  the  faid  George 
could  or  was  enabled  to  read  the  faid  certificate  of  the  faid  bi(hop 
of  the  laid  fiibfcription  by  him  the  faid  George  of  his  aforefaid  de- 
claration or  acknowledgment  of  conformity,  in  the  faid  church  of 
^e  faid  united  parifbes,  on  fome  Lord's  day,  in  the  prefence  of  the 
^"Si'^^^on  diere  aflembled,  in  the  time  of  divine  fervice,  to 
wit,  ouy  &c.    in  the  faid  declaration   mentioned,    of  his   own 
wrong  prevented  and  hindered  the  faid  George  from  any  longer 
officiating  in  the  faid  church,  and  then  and  fronfi  thenceforth  hi* 
therto  hath  wholly  excluded  and  kept  him  from  and  out  of  the 
faid  church,  and  hindered  and  prevented    him  from   ofHciating 
therein,  as  in  the  faid  firft,  fecond,  and  third  Counts  of  the  faid 
declaration  is  alledged,  and  thereby  hindered  and  prevented  him 
from  reading  in  the  fame,  the  faid  certificate  of  the  faid  bifhop  of 
the  faid  fubfcription  by  him  the  faid  George  of  his  faid  declaration 
or  acknowledgment  of  conformity,  within  the  faid  fpace  of  three 
months  then  next  following  the  faid  confirmation  of  his  faid  lipenfe, 
to  perform  the  faid  office  of  curate  in  the  faid  church  as  he  other- 
wife  couldi  might,  and  would  have  done,  and  the  faid  George  in 
fact  further  faith,  that  the  faid  Peter  did  not  at  anytime  whilit  the 
faid  George  fo  officiated  and  continued  in  his  faid  office  of  curate, 
in  the  faid  church  as  aforefaid,  object  to  his  fo  officiating  In  the 
fame,  upon  the  ground  of  his  not  having  read  the  faid  certificate 
of  bis  faid  fubfcription  of  the  faid  declaration  or  acknowledgment 
of  conformity,  or  on  any  other  ground  whatfocver,  but  during  all 
that  time  aiTented  to,  and  acqulefced  in  his  fo  officiating  in  the 
faid  church,  and  from  time  to  time,  and  after  the  expiration  of 
three  months  from  his  fo  fubfcribing  fuch  declaration  or  acknow* 
ledgment  of  conformity  as  aforefaid,  paid  him  the  faid  yearly  fum 
or  faiary  of  fifty  pounds,  in  the  faid  firft,  fecond,  and  third  Counts 
of  the  faid  declaration  mentioned,  to  wit,  at,  &c. :    and  this  he 
the  faid  George  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  his  damages  by  him  fuflained  on  occafion  of  the  premifes  in 
the  faid  firft,  fecond,  and  third  Counts  mentioned,  to  be  adjudged 
to  him,  &c.  &c,  V.  Lav^£8* 
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See  the  following  Aamtcs  and  autho*. 
ritits  of  the  above  replication)  viz.  the 
ilatLtes  oi  13.  &  14.  Car.  II.  c  4.  f.  S. 
9,  10,  J  I,  12.  ;  a.  W.  &  M  f  I  c.  8. 
f.  12. ;  12.  Ann.  f.  2.  c.  7.  -,  2.  Geo.  II. 
C  31.  f.  8.  j^and  23.  Geo.  II.  c.  28. 
f.  I. ;  and  the  Cifcs  of  Martyn  v.  Hind, 
Cowp.  437,  and  Doug.  137.  Lewis  v. 
Miibum,  3.  \Vilf.  355.  Pcwel  v.  Mil- 
bank  in  the  notesof  io.  399.  cf  Term  Re. 
ports,  Carver  v.  Pinkney,  3.  Lev.  82.  and 
Monk  v:  Butler,  i.  RoU.  Reports,  83. 

This  plra  may  be  chjt6^ed  to  ujron 
the  following  grcun<!s,  \.z.  Firft,  fir 
rot  Aatirg  a  fcntcnce  of  deprivation, 
and  as  to  that  he  is  referred  10  the  i6th 
it:€t.  cf  the  ft  at.  of  Car.  .  (w  hich  fet  nis 
to  recognize  the  ncccflTity  lor  fucli  a  fen- 
tencc),  and  to  the  aigument  of  Mr. 
Serjeant  Glynn,  in  the  cafe  of  Powell  v. 
Millbank,  together  with  'Ayliff  s  Cafe 
Com.  309.  Secondly,  as  Uic  declaration  of 
conibimity  in  9.  f.  of  the  Aat.  of  Car.  is  in 
part  alttied  and  abol.fhed,  rot  only  by 
the  12.  f.  of  the  faid  adl,  hut  by  the  fuh- 
fcquent  ftatute  of  2.  W.  &  M.  in  con- 
Aning  the  declaration  to  the  Aat.  of  Car. 
merely  without  taking  any  notice  of  the 
others,  that  in  part  alter  and  abolifh  the 
declaration  as  required  by  that  a^  ;  and 
Thirdly,  it  is  to  Ue  crnfidered,  whe- 
ther the  three  mrriihs  for  reading  the 
certificate  ought  not  to  be  computed 
from  the  obtaining  of  fuch  ctitififate^ 
and  not  from  the  jubfcrifncn  of  the  dala- 
raticn  of  confoimily,  and  to  have  been 
fo  pleaded,  for  the  fubfcnptlons  m.^y  be  at 
one  time,  and  the  certificates  at  another, 
not  within  three  months  from  the  fub- 
fcriptionofthedeclrrationj  and  Fv^urthly, 
"Whether  as  the  third  I  ount  of  the  de- 
claration is  for  the  an  ears  of  the  falary 
merely,  anddo^s  not  exprefsly  Hate  them 


to  be  fuch  as  arofe  after  the  diAurbanct 

of  the  plaintiff  in  his  office,  the  pka 
founded  on  a  difability  during  fuch  dif- 
turbancc,  ought  not  to  have  averreet  that 
no  part  of  the  falary  claimed  in  the  3d 
Count,  became  due  prior  to  fuch  dtf- 
turbance,  for  otherwife  it  may  have  be- 
come due  previous  to  that  period,  and 
then  it  may  be  queflic  ned  whether  fuh- 
fequent  deprivation  be  an  anfwer  to  ir, 
and  whether,  under  the  circomftanccs 
flated,  any  advantage  can  now  be  derived 
from  obtaining  a  certificate  of  a  lav:t'd 
imudxmtr.t  under  ftat.  of  23.  Ceo.  111. 

And  further,  whether  as  the  pZaintiff, 
from  the  cafe  of  Powell  ▼.  Miihum, 
feems  ftill  open  to  put  the  defendant  as 
the  proof  of  non-ccnf«  rmity  on  the  ifTuk 
to  itie  coniiT.on  Counts,  is  it,  or  is  it 
not  advifeablc  to  ofiFer  a  replication  open 
the  plra  to  the  fpedal  Counts,  or  (d 
abandon  them»  and  refl  upon  the  Count 
for  money  had  and  received  ?  pr  whether 
it  is  better  to  demur  to  the  plea,  or  wlie- 
ther  it  might  not  be  worth  while  to  lia- 
zard  a  genet  al  replication  of  de  irjuria  Jua 
propria  ubjque  uU  ciatja^  and  under  thJt 
replication  (fuppofing  an  ififuc  to  be  taken 
on  it),  contend  that  the  defendant  Oiculd 
prove  the  whole  of  his  plea,  which  he  is 
incapable  of  doing,  the  platntifT  liaving, 
in  fad(,  obtained  his  certificate  of  the  de>- 
claraticn  or  acknowledgment. 

I  Have  drawn  a  replication  on  tliecir- 
cumAanccs  of  t!)is  cafe,  rather  with  a 
view  to  the  the  fafts  than  as  a  repfi- 
cation  to  be  abided  by.  Indeed  this 
cafe  is  fo  fingularly  new  and  awk* 
ward,  that  ii  is  difficult  to  dcvife  oa 
what  the  replication  ought  to  be ;  on  the 
whole,  I  am  therefore  more  inclined  in 
faveur  of  a  general  one.         V,  Lawey. 


OTHER  PLEAS    in    AVOIDANCE. 

Pleftinbar,tfiat      AND  the  faid  defendants  by  A.  B.  their  attorney,  come  and 
oneofthepUin-  defend  their  wrong  aiid  injury,  when,  &c.  and  fay,  that  they  did 
Rer'wlth'thc  dc-  "^^  undertake  and  promife  in  manner  and  form  as  tne  faid  plaintiff 
fendants,     and  hath  above  thereof  complained  againft  them,  and  of  this  they  put 
therefore  could  themfelves  upon  the  country,  &c.  and  the  faid  plaintiffs  do  fo  like- 
not  fuc.  wife;  and  for  further  plea  in  this  behalf,  they  the  faid  defendants 
by  leave  of,  &c.  according  to,  &c.  fay,  a^io  non^  becaufe  thcjr 
fay,  that  the  faid  fcveral  promifes  and  undertakings  in  the  faid  de- 
claration mentioned  (if  any  fuch  was  or  were  made)  were  and  each 
of  them  was  made  by  them  the  faid  defendants,  together  with  the 
(aid  W.  M.  one  of  the  plaintiffs  in  this  caufe^  jointly,  and  not  by 

them 
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them  the  £ud  defendants  feparately,   from  and  without  the  (aid 
W.  M.  to  wit,  at,  &c, :   And  this,  &c.  wherefore,  &c.  if,  &c. 

V.  GiBBS. 

• 

Mr.  Wood  (igned  a  deuinrrtr  to  this,  Mr.  Gibbt  firil  drew  a  piba  In  abate- 

but  declining  arguipg  it,  tbooghtbe  ntat-     meot,  but  afterwards  i>leaded  this  plen 
ter  in  difpute  was  upwards  of  twenty     in  bar, 
tbaufand  poiiiids>  §o  that  the  adion  was 
wind. 


i/l.  Non  Affumpjit.  But  for  further  plea  in  this  behalf,  as  to  pi^a  (to  j,  ^j^. 
the  faid  promife  and  undertaking  in  the  (aid  declaration  mentioned,  daration  en  a 
he  the  (aid  George,  by  leave  of,  &c.  fays,  aSlio  notiy  becaufe  he  promiflbry  note, 
fcys,  that  before  the  time  of  the  making  of  the  faid  promi(rory  "'^'^?J'  *lj' 
note  in  the  faid  declaration  mentioned,  that  is  to  fay,  by  a  certain  pjam^Jfr  *  was 
inquifition  taken  at  the  feffion  of  the  peace  of  oyer  and  terminer,  tried  at  B.  for 
and  general  goal  delivery  of  our  faid  lord  the  king's  goal  at  New-  murder,      and 


gate,  in  the  city  of  Briftol,  and  county  of  the  fame  city,  on,  &c.  <«n«nccd  to  be 
in  the  eighteenth  year  of  the  reign  of  our  fovereicn  lord  George  ."*^6c<*»   'f  fh 

*i-i_'iv        i'^  a        ir        TT>*  ^/-Lri-®    judgment  is  in 

the  third,  by  the  grace,  &c.  before  J.  D.  mayor  of  the  faid  city,  ^^  fo^^^, 
J.  D.  recorder  of  the  faid  city,  and  M.  S.  efquirc,  one  of  the  al- 
dermen of  the  faid  city,  and  other  their  aifociates,  juftices  of  our 
faid  lord  the  king,  affigned  by  virtue  of  certain  letters  patent  of 
the  lady  Ann,  late  queen,  &c.  under  the  great  feal  of  Great  Bri* 
tain,  bearing  date  at  Weflminfter,  the  twenty- fourth  day  of  Julv, 
in  the  ninth  year  of  the  reign  of  the  faid  late  queen,  granted  and  con- 
firmed to  the  mayor,  burgefles,  and  commonalty  of  the  city  afore- 
laid,  and  their  fuccefTors,  and  by  which  faid  letters  patent  the  faid 
late  queen  willed,  that  the  rflayor,  recorder,  and  aldermen  of  the  city 
aforefaid  for  the  time  being,  nrany  three  or  more  of  them  (where- 
of the  mayor  and  recorder  of  the  faid  city  for  the  time  being  to  be 
two)  (hould  be  fuch  jufHces  to  enquire  by  the  oaths  of  good  and 
lawful  men  of  the  county  of  the  faid  city  of  Briftol  aforefaid,  as 
well  within   the  liberties  as  without,  by  whom  the  truth  of  the 
cafe  might  be  the  be(t  known  of  all  trcalons,  murders,  ravifh- 
ments  of  women,  and  other  felonies  wharfoevcr,  as  alio  ofall  tref- 
paiTesand  mifdemeanors  within  the  county,  precinct,  and  liberties 
of  the  faiidcity  of  Briflol,  by  whomfocveror  howfoever  done,  per- 
petrated,   and  committed,    and  alio   all   indi£^nients  whatfo^ncr 
before  the  fame  juftices  of  our  faid  lord  the  king,  or  any  (ur.cr  our 
late  jufiices  of  our  (kid  lord  the  king,  or  any  or  thcin  witliin  the 
County  of  the  city  aforefaid,  taken  to  hear  and  determine,  and  the 
goal  of  our  faid  loid  the  king,  of  the  county   of  the  faid  city  of 
Briftol,  of  the  prifoners  therein  being  to  deliver,  then  and  there 
fworn  and  charged  to  enquire  as  well  for  our  laid  lord  the  kincr,  as 
for  tbe  body  of  the  faid  county  of  the  l»iid  city  of  Briilol  aforclaid: 
It  was  prefented  "that  the  faid  John,  by  the  name  and  dclcription  Indiamcnt  for 
of,  &c.  not  having  the  fear  of  God  before  his  e\cs,  but  bein^'^  munlcr, 
moved  ind  feduced  by  the  inftigation  of  the  devil,  on,  &c.  with 
force  and  arms,  at,  &c#  in,  &c.  upon  one  A.  B.  iji  the  peace  of 

Iz  God 
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God}'  and  our  faid  lord  the  king,  being  then  and  there  feIonioufl/9 
wilfully,  and  of  his  malice  afore-thought,  did  make  an  afTault :  and 
that  the  faid  John,  a  certain  piAol  of  the  value  of  five  fhillings, 
then  and   there  charged  and  loaded  with  gunpowder,  and  one 
leaden  bullet,  which  faid  piftol  charged  and  loaded  as  aforefaic^,  he 
the  faid  John  in  his  right  hand  then  end  there  |*.ad  and   held  to 
againft  and  upon  the  fcid  A.  B.  and  then  and  there  felonioufly,  wil- 
fully, and  of  his  malice  alb  re -thought,  did  (hoot  and  difcharge  : 
and  that  the  faid  John  with  the  leaden  bullet  aforefaid,  out  of  the 
piftol    aforefaid,    then  and   there  by    force    of    the  gunpovidcr 
aforefaid,  (hot,  difch^rged,    and  fent  forth  as  aforefaid,  the  faid 
John  then  and  there  felonioufly,  &c.  did  ftrike,  penetrate,  aiKi 
wound  giving  to  the  faid  A.  B.  then' and  there  with  the  leaden  bul- 
let fo  as  aforefaid,  (hot,  difcharged,  and  fent  forth  out  of  the  pif- 
tol  aforefaid,  by  the  faid  John,  in  and  upon  the  left  fide  x>f  him  the 
laia  y\.  b,  one  mortal  wour.d  or  the  dcf^th  of  four  inches,  and  of 
the  breadthof  half  an  inch,  of  which  faid  mortal  wound  the  faid 
A*  B.  then  and  there  immediately  languifhed,  and  langui(hing 
then  and  there  lived  for  three  quarters  of  an  hour,  at  the   end  of 
which  faid  three  quarters  of  an  hour,  on,  &c.  at,  &c.  the  faid  A*  B. 
of  the  mortal  wound  aforefaid  died ;  and  alfo  the  jurors  aforefaid, 
upon  their  oath  aforefaid,  did  fay,  that  the  faid  John  then  and 
there  in  manner  and  form  aforefaid,  felonioufly,  &c.  did  kill  and 
murder,  againfl  the  peace  of  our  faid  lord  the  king,  bis  crown  and 
dignity,"  whereupon  the(hcriflrs  of  the  fame  city  and  county  of  the 
fame  city  were  commanded  that  they  (hould  omit  not  by  reafon 
of  any.  liberty  in  their  bailiwick,  but  that  they  (hould  take  the  faid 
John,  if  he  might  be  found   in  their  bailiwick,  and  him  fafciy 
keep  to  anfwer  our  faid  lord  the  king,  concerning  the  fcrlony  and 
murder  whereof  he  flood  indiclcd:  whereupon  afterwards,  to  wit» 
at  the  fame  feflion  of  peace  of  oyer  and  terminer,  and  general  goai 
delivery  of  our  faid  lord  the  king's  goal  of  Newgate  aforefaid,  held 
as  aforefaid,  on,  &c«  in  the  eighteenth  year  of  the  reign  of  our 
(aid  lord  the  king,  came  the  faid  John,  under  the  cullody  of  C.  D. 
and  E.  F.  (herilFs  of  the  city  aforefaid,  and  county  of  the   fame 
city,  in  whofe  cuftody  in  the  faid  goal  of  the  faid  lord  the  king, 
in  the  city  aforefaid,  and  county  of  the  fame  city,  for  the  caufe 
aforefaid,  he  had  been  duly  committed,  and  being  brought  to  the 
bar  there  in  his  proper  perfon  was  committed  to  the  cuQody  of 
the  aforefaid  (herifi's,  &c.  and  forthwith  of  the  premifes  afbreiaid, 
in  the  indidlment  aforefaid  above  fpecified  and  charged,    being 
a(ked  in  what  manner  he  would  acquit  himfelf  thereof,  he  the  faid 
John  (aid,  he  was  not  guilty  thereof,  and  concerning  that  for 
good  and  evil,  he  puts  himfelf  upon  the  country  ^  and  J.  A.  town- 
clerk  of  the  faid  city,  and  county  of  the  fame  city,  who  for  our 
faid  lord  the  king  profecuted  in  that  behalf,  did  fo  likewife ;  there^ 
upon  it  was  commanded  that  a  jury  (hould  thereupon  there  imme- 
diately come  before  the  faid  juitices  of  the  faid  lord  the  king,  by 
whom  the  truth  of  the  matter  might  be  better  known,  and  wbc» 
had  no  affinity  to  the  faid  Johnj  to  recognize  upon  their  oadi) 

whether 
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whether  the  faid  John  was  guilty  of  the  faid  felony  and  murder  in 
the  aforefaid  indi&ment  mentioned,  or  not,  becaufe  as  well  the 
iaid  J.  A.  who  profecuted  for  our  faid  lord  the  king  in  that  be* 
half)  as  the  faid  John,  had  put  themfelves  upon  that  jury,  and  the 
jurors  of  that  jury  by  the  faid  (herifFs  for  that  purpofe  duly  im« 
pannelled  and  returned,  to  wit,  T.  D.  &c.  being  called,  came  ( 
and  being  chofen,  tried,  and  fworh  to  fpealc  the  truth  of  and  con«> 
ccrning  the  premifes  in  the  faid  indiftment  fpecificd,  upon  their 
oath  faid,  that  the  faid  John  was  guilty  of  the  faid  felony  and  mur- 
der in  the  faid  indidment  above  fpecified,  in  manner  and  form  as 
were  therein  charged  againft  him,  and  that  the  faid  John  at  the 
time  of  the  committing  of  the  faid  felony  and  murder,  or  at  any 
time  fince,  had  not  any  goods  or  chattels,  lands  or  tenements,  to 
the  knowledge  of  the  faid  jurors ;  and  upon  that  the  faid  John  was 
aiked  by  the  Court  there,  whether  he  had  any  thing   to  fay  for 
himfelf,  why  the  Court  ought  not  to  proceed  to  judgment  upon 
the  faid  verdid,  who  faid  nothing,  befides  what  he  had  faid  before 
iaid,  whereupon  all  and  fmgular  the  premifes  being  feen  and  under- 
ftood  by  the  Court  there,  it  was  confidered  by  the  Court  there, 
that  the  faid  John  (hould  be  hanged  by  the  neck  until  he  (hould  be 
dead,  on  Wednefday  the  twenty-ninth  of  April,  in  the  eighteenth 
year,  &c.  and  that  his  body  (hould  be  afterwards  delivered  to  R.  S. 
furgeon,  to  be  dilTedted  and  anatomized ;  and  the  faid  (herifFs  were 
commanded  to  take  him,  &c.  to  fatisfy,  &c.  as  by  the  record  and  pro- 
ceedings thereof  more  fully  appears:  And  the  faid  defendant  further 
bjSy  that  the  judgment  aforefaid,  at  the  time  of  the  making  the  faid 
promiilbry  note  in  the  faid  firft  Count  of  the  faid  declaration  men* 
tioned,  and  aUb  at  the  time  of  the  making  the  faid  indorfement 
thereon,  in  that  Count  mentioned^  was  in  full  force  and  efFe<ft, 
not  reverfed,  annulled,  difcharged,  made  void,  or  pardoned  by  our 
iaid  lord  the  king,  to  wit,  at,  &c.  and  the  faid  defendant  avers^ 
that  the  faid  John  in  the  faid  record  mentioned,  and  the  faid  John 
in  the  faid  firft  Count  of  the  faid  declaration  mentioned,  are  one 
and  tb^  fame  perfon,  and  not  different,  to  wit,  at,  &c«  and  this» 
&c.  wherefore  he  prays  judgment,  if  the  faid  John,  as  to  the  faid 
promife  and  undertaking  in  the  faid  firft  Count  mentioned,  ought 
to  have,  or  maintain  his  aforefaid  action  thereof  againft  him,  &c.: 
And  for  further  plea  in  this  behalf,  as  to  all  the  (M  promifes  and  Set-ofTcfapro. 
undertakings  in  the  faid  declaration  mentioned,  the  faid  defendant  "i'^^ry  notegi- 
hy  leave  of,  &c.  fays,  a^lo  non^  becaufe  he  fays,  that  the  faid  ];^  ^^J^rf^d' to 
John,  long  before  the  exhibiting  the  bill  of  him  the  faid  John,  defendant/ 
was,  and  ftill  is  indebted  to  him  the  faid  defendant,  at,  &c.  in 
more  money  than  at  the  time  of  exhibiting  the  bill  of  him  the  faid 
John,  was,  and  now  is  due  and  owing  from  the  faid  defendant 
to  the  faid  John,  by  reafon  of  the  non  performance  of  the  (everal 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  to 
^t,  in  the  fum  of  one  hundred  pounds  of,  &c.  upon  and  by  vir- 
tue of  a  certain  promifTory  note  in  writing,  made  and  fubfcribed 
by  the  faid  John,  and  bearing  date,  &c.  and  delivered  by  the  faid 
Jol&Q  to  oas  CD.  to  wit,  at,  &c.  whereby  the  laid  John,  one 

1 3  month 


u9  REPLICATION,  &c.    In   AVOIDANCE. 

month  after  date,  promifed  to  pay  to  the  faid  C.  D.  or  order,  the 
fum  often  pounds,  as  value  received,  and  which  faid  note,  before 
the  exhibiting  of  the  bill  of  the  faid  John,  had  been  duly  indorfcd 
by  the  faid  C.  D.  to  H.  K.  and  by  the  faid  H.  K.  to  one  W.  D, 
and  by  the  faid  W.  D.  to  the  faid  defendant,  and  which  faid  pro- 
miffory  note,  at  the  time  of  exhibiting  the  bill  to  the  faid  John 
was,  and  ftill  is  in  full  force :  and  alio,  &c.  common  articles  of 
a  fet  ofF,  and  common  conclufion.  G.  Wood. 

Replication  to  And  the  faid  John,  as  to  the  faid  plea  of  the  faid  George,  by 
the  laft  plea  of  him  fecondly  above  pleaded  in  bar,  as  to  the  faid  promifes  and  un- 
muJitelncord.  dertakings  in  the  faid  firft  Count  of  the  faid  declaration  mentioned^ 
fays  that,  predudinon^  from  having  and  maintaining  his  aforefaid 
a<^ion  to  recover  his  damages  againft  the  faid  George,  by  reafon 
of  the  non  performance  of  the  faid  promife  and  undertaking  in  the 
iaid  firft  Count  of  the  faid  declaration  mentioned,  becaufe  he  fays, 
that  there  is  not  any  fuch  record  of  the  conviftion  and  attainder  of 
the  faid  John,  as  the  faid  George  hath  above  in  pleading  alledged: 
And  this,  &c.  wherefore,  &c.  and  his  damages,  by  reafon  ot  the 
non  performance  of  the  ftid  promife  and  undertaking  in  the  faid 
firft  Count  of  the  faid  declaration  mentioned,  to  be  adjudged  to 
him,  &c.    Iflue  on  fet  off.  •  S.Lawrence, 

Hejolnder,    mil      And  the  faid  George,  as  to  the  (aid  replication  of  the  faid  John, 
tid  record,  and  y^y  j^j^^  above  made  to  the  faid  plea  of  the  faid  George,  by  himfe- 
praysaffT/wiiri.  ^^^^\y  above  pleaded  in  bar,  as  to  the  faid  promife  and  undertak- 
ing in  the  faid  firft  Count  of  the  faid  declaration  mentioned,  faith, 
that  there  is  no  fuch  record  of  the  conviction  and  attainder  of  the 
faid  John,  as  the  faid  George  hath  above  in  pleading  alledged ; 
and  this  he  is  ready  to  verify  by  the  record  itfelf,  now  remaining 
in  the  cuftody  of  the  faid  king's  juftices  of  oyer  and  terminer,  and 
general  goal  delivery  of  the  faid  king's  goal  of  Newgate,  in  and 
for  the  faid  city  of  Briftol,  and  county  of  the  fame  city;  and  here* 
vpon  the  faid  George  prays  the  king's  writ  oi certiorari  to  be  dt* 
reiSled  to  the  faid  juftices,  to  certify  to  the  faid  court  of  our  faid 
lord  the  king,  before  the  king  himfelf,  whether  there  be  fuch  re- 
cord of  the  conviction  and  attainder  of  the  faid  John,  as  the  faid 
i  George  hath  above  in  pleading  alledged  or  not,  and  it  is  granted 

returnable  on         ,  next  after         ,  next  coming.      G.  Wooo* 

See  Cert'iprari  Criminal  pivifion,  poft. 


Declaration  for  AND  the  faid  Thomas  Legall,  by  William  Robert  Duill  his 
work   and    la-  attorney,  comes  and  defends  the  wron^  and  injury  when,  &c.  and 

bour^KOodsfold,    .-  u.ujj        ^       j.i  ='...''•'  ' 

&c.  Pica    111  '2ys,  that  he  did  not  undertake  or  pron^le  ui  manner  and  form  as 

Non  ajl'umpfit,  *  the  faid  Saward  and  Thomas  Andicws,  have  above  thereof  com- 

ad,  that  defend-  plained  againft  him  the  faid  Thomas  Legall  j  and  of  this  he  puts 

ant  entered  into  himfelf  upon  the  Country,  &c.  :  And  for  further  plea  in  this  be- 

a  deed  of  com- 

pofition  with  his  creditors,  to  pay  a  pound  rate  in  hand,  and  the  remainder  in  four  yearsj  they  cove- 
nanting not  to  fue  ivitlun  four  years.  See  Heathcote  9.  Ciookniat\ks,  z,  T.  Rep.  24,  Cocklhot  an4 
Bennett,  a.  T.  Kep.  76J.      • 

half, 
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half,  theiatd  Thomas  Legall,  by  leave  of  the  Court  here  for  that  pur- 
pofe  firft  had  and  obtained,  fays,  that  the  (iiid  S.  and  T.  A.  ought  not 
to  haveormaintaintheir  aforefaida(5lionthereof  againft  him,becau(e 
be  the  faid  T.  L.  fays,  that  before  the  faid  W.  G.  became abankrupt, 
andbeforeth^dayoffuing  forth  the  original  writ  of  the  faid  S.  and  T. 
againft  the  faidT.  L.  in  this  behalf,  to  wit,  on  the  feventeenth  day 
of  Septennber,  in  the  year  of  Our  Lord   1788,  at  Weftminfter 
aforelaid,  in  the  faid  county  of  Middlesex,  by  a  certain  indenture  of 
five  parts,  then  and  there  made  by  and  between  the  faid  T.  L.  by  • 
theoame  and  defcription  of  Thomas  Legall  Yates,  of  Bury,  in  the 
county  of  Hants,  purfer  of  the  Goliah  (hip  of  war,  of  the  firft 
part ;  one  Richard  Toulmin  and  one  Oliver  Toulmin  (by  the 
names  and  defcriptions  of  Richard  Toulmin  and  Oliver  Toulmin, 
of  Eflcx-ftreet,  in  the  Strand,  in  thecounty  of  Middlefex,  efquires) 
of  the  fecond  part ;  the  feveral  perfons  creditors  and  aflignees  of 
creditors  of  the  (aid  Thomas  Legall  Yates,  whofe  names  were  there 
underwritten,  of  the  third  part ;  one  Henry  Fapp   (by  the  name 
and  defcription  of  Henry  Papps,  of  Clifford's  Inn,  London,  gen- 
tleman) of  the  fourth  part ;  and  one  Robert  Huggins  (by  the  name 
and  defcription  of  Robert  Huggins,  of  Portfmouth,  in  the  county 
of  Hants  aforefaid,  purfer  of  his  majefly's  (hip  the  Drake)  of  the 
fifth  part  ;  one  part  of  which  faid  indenture,  fealed  with  the  feals 
of  the  faid  William  Grierfon  and  the  feals  of  divers  other  perfons 
who  executed  the  faid  indenture,  being  creditors  of  the  faid  T.  L. 
he  the  faid  T.  L.  now  brings  here  into  court,  the  date  whereof  is 
the  day  and  year  in  that  behalf  aforefaid,  reciting,  amongft  other 
things,  that  the  faid  T.  L.  was  and  (lood  juftly  indebted  to  the  faid        ^ 
R.  T.  and  O.  T.  and  unto  his  faid  feveral  otner  creditors,  in  the 
feveral  fums  of  money  fet  oppotite  to  their  refpedive  names  to  the 
faid  indenture  fubfcribed,  and  which  he  was  then  unable  to  fully 
£itisfy,  and  without  time  given  him  for  that  purpofe,  and  which  his 
&id  creditors  had  agreed  to  give  him  as  thereinafter  mentioned; 
and  the  (aid  T.  L.  had  therefore  propofed  and  agreed  with  his  faid 
creditors,  parties  thereto,  to  advance  and  pay  unto  them,  at  or  be- 
fore the  execution  of  the  faid  indenture,  at  and  after  the  rate  of 
eight  (hillings  in  the  pound  on  the  amount  of  their  faid  refpeftive 
debts,  and  for  that  purpofe  had  applied  to  and  requelicd  the  (aid 
jR.  7.  and  0»T>  to  advance  him  the  fum  of /even  hundred  and  fifty 
p9undSf  to  enable  him  to  pay  and  fat  is fy  his  creditors  the  aforefaid 
eight  Jhillings  in  the  pounds  wtiich  the  faid  R.  T.  and  O.  T.  had 
coniented  and  agreed  to  be  fubjectto  the  fecuritiesand  alignments 
therein  contained  (among{l  other  things).  That  the  faid  1 .  L.  for 
the  fecuring  the  repayment  of  the  laid  fum  of  feven  hundred  and 
fifty  pounds,  lb  agreed  to  be  lent  and  advanced  to  him  by  the  faid 
R.  r.  and  O.  T«  as  aforefaid,  as  well  to  fecure  them  and  all  other 
his  (aid  creditors,  parties  thereto,  the  remaining  twelve  (billings  in 
the  pound,  which  would  be  due  and  owing  ixnio  them  from  and 
after  payment  of  the  faid  eight  (hillings  in  the  pound  in  their  re* 
fpective  debts,  together  with  lawful  intereft  thereon,  refpe6kively 
had  with  the  privity  and  confent  of  all  his  faid  creditors,  parties 

1  4  there  to> 
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thereto,  teftified  by  their  executing  the  faid  indenture,  agreed  to 
affign  over  unto  them  the  faid  R.  T,  and  O.  T.  all  the  houfliold 
go.  ds  and  effipfts  of  or  belonging  to  him  the  faid  T.  L,  at  Bury 
aforefaid,  or  elfewhere,  as  alfo  two  certain  debts  in  the  (aid  iodea^* 
turc  particularly  mentioned,  and  likewife  to  dire£t,  order,  and 
appoint  certain  wages,  prize-money,  balance  bills,  tobacco  money, 
commiifion  on  flops,  and  other  monies,  profits,  and  emolumeats, 
due  and  payable  to  him  tne  faid  T.  L.  in  the  faid  indenture  parti* 
cubily  mentioned,  to  be  had  and  received  by  the  faid  R.  T.  aod 
O.^r.  as  agents  for  him  the  faid  T.  L.  and  to  be  paid  and  applied 
in  manner  thereafter  for  that  purpofe  particularly  mentioned : 
It  was  by  the  faid  indenture  witneffed,  that  the  faid  T.  L.  for  the 
conilderations  aforefaid,  and  alfo  in  confideration  often  (hillings  of 
lawful  money  of  Great  Britain,  to  him  in  hand  well  and  truly  paid 
by  the  faid  R.  T.  and  O.  T.  at  or  before  the  fealing  and  delivery  of 
the  faid  indenture,  the  receipt  whereof  was  thereby  acknowledged, 
granted,  bargained,  fold,  afligned,  and  fet  over  unto  the  (aid  R.  X, 
and  O.  r.  all  and  finj^ular  the  faid  houfehold  goods  and  implements 
of  hoiifehold  of  every  kind  then  (landing  and  being  in  and  upon  the 
faid  houfe  and  premifes  cf  him  the  iaidT.  L.  at  Bury  aforefaid,  or 
elfe  where,  and  alfo  the  faid  two  feveral  debts  or  fums  of  money  foas 
aforefaid  due  and  owing,  as  in  the  faiJ  indenture  is  particularly 
mentioned,  to  have,  hold,  receive,  take,  and  enjoy,  the  faid  houfe* 
hold  goods  and  implements  of  houfehold,  debts  or  fums  of  money, 
and  premifes  thereby  aili;^ned,  or  intended  fo  to  be,  unto  the  (aid 
R.  'r.  and  O.  T.  their  executors,  adminiltrators,  and  aflSigns,  from 
thenceforth,  as  and  for  their  own  proper  goods,  monies,  and  cffe6ts^ 
for  ever ;  but  ncverthelefs  upon  the  feveral  trulls,  and  for  the 
intents  and  purpofes,  thereinafter  particularly  mentioned  and  de- 
clared ;  and  thefaidT.  L.  did  thereby  authorize,  order,  dire£l,'and 
appoint,  the  faid  R.  T.  and  O.  T.  or  thefurvivor  of  them,  or  the 
executor  or  adminiftrator  of  fuch  furvivor,  by  and  out  of  the 
monies  to  be  received  by  them  or  him  from  time  to  time,  from  any 
perfon  or  pcrfons  whotnfoever,  for  or  on  account  or  as  agent  of  him 
the  faid  T.  L.  as  purfer  of  the  faid  Ihip  (Joliah,  or  of  any  other  (hips^ 
or  in  whatever  capacity  the  faid  R.  T.  and  O.  T,  might  att  as 
agents  for  the  faid  T.  L.  as  fuch^'puifer  or  other  officer  on  board 
the  faid  ihip  Goliah,  or  any  other  (hip,  to  apply  the  fame,  and 
every  part  thereof,  to  and  for,  and  upon  the  feveral  trufts,  ufes^ 
intents,  and  purpofes,  in  the  faid  indenture  particularly  mentioned 
and  fct  forth  ;  and  the  faid  R.  l\  and  O.  T.  and  alfo  the  faid  feye* 
.  ral  other  creditors  of  the  faid  T.L.  parties  thereto,  for  themfelves, 
their  heirs,  executors,  adminiftrators,  and  aiEgns,  thereby  amongil 
other  things,  did  covenant,  promifeand  agree,  to  and  with  the  faid 
T.  L.  his  executors  and  adminiilrators,  by  the  faid  indenture,  that  if 
it  fhould  happen  that  the  monies  to  be  received  by  them  thefaidtruf- 
tces  (hould  not  be  fufiicient  to  pay,  fatisly,and  difcharge  the  faid  re- 
maining twelve  (hillings  in  the  pound,  with  intereft  as  aforeCaid,  at 
,  the  expiration  of  four  years  from  the  date  thereof,  by  rcafon  of  the 
C^id  ihip  Goliah  being  out  of  comniiiHon,  or  the  removal  of  the  faid 

T.L. 
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T.  L.  or  any  other  inevitable  circumftance  or  occurrence  which 
might  happen  without  his  default,  ic  was  the  true  intent  and  mean- 
ing of  the  faid  parties  thereto,  and  of  the  (aid  indenture,  that  it 
jhould  and  might  be  lawful  to  and  for  the  fatd  T.  L.  to  go  about 
and  tranfa£t  his  bufinefs  and  aiFairs  from  the  date  of  the  faid  inden- 
ture, for  the  faid  term  of  four  years,  without  any  fuit,  arreft,  molef- 
tation,or  hindrance  of  or  by  the  (aid  R.  T.  and  O.  T.  or  the  faid 
feveral  other  creditors,  parties  thereto,  their  refpe£tive  executors^ 
admini(lrators,or  a(Bgns  ^  and  if  it  (hould  happen  that  the  faid  T.L. 
ihould  be  arretted,  fued,  attached^  or  molefted,  by  the  faid  truftees^ 
or  by  the  faid  feveral  other  creditors  executing  the  faid  indenture^ 
their  executors,  adminiftrators,  or  affigns,  or  any  of  them,  for  any 
fuch  debtor  demand,  within  the  faid  term  of  four* years,  that  then 
and  from  thenceforth  the  (aid  executor  or  adminiftrator  (hould  be 
^bldutely  freed  and  difcharged  againft  him  or  them  by  whom  or  by 
wbofe  means,  privity,  or  procurement,  he  (hould  be  fo  arreftedy 
attached,  or  molefted,  of  and  from  his,  her,  or  their  debt  or  debtt, 
and  all  other  claimsand  demands  whatf«ever,  to  him,  her,  or  them, 
from  the  (aid  T.  L*  due  and  owing  on  any  account,  or  for  any 
matter  or  thing  whatfoever,  previous  to  the  day  of  the  date  of  the 
(aid  indenture  ;  and  at  the  bottom  of  the  faid  indenture,  oppofite  to 
the  name  and  feal  of  the  faid  W.  G.  was  fet  the  fum  of  thirty-two 
pounds  ten  (hillings,  as  by  the  faid  indenture,  relation  being  there- 
unto had,  will  amongft  other  things  more  fully  and  at  large  appear: 
And  the  faid  T.  L.  in  hSt  further  faith,  that  the  faid  W.  G.  the 
bankrupt  in  the  (aid  declaration,  and  the  faid  W*  G.  who  executed 
the  faid  indenture,  are  one  and  the  (ame  perfon,  and  not  other  or 
different  perfons  ;  and  that  the  faid  debt  or  demand  for  which  the 
(aid  adioa  of  the  faid  S.  and  T.  A.  affignees  as  aforefaid,  is 
brought,  and  the  faid  fum  of  money  fet  oppofite  the  name  of  the 
(aid  William  Grierfon,  in  the  (aid  indenture,  and  for  which  he  the 
faid  W.  G.  as  a  creditor  of  the  faid  T.  L.  did  execute  the  faid 
indenture,  are  one  and  the  (ame  debt  or  demand,  and  not  other  or 
different,  and  that  the  (aid  debt  or  demand  fo  fet  oppofite  to  the 
name  of  the  faid  W.  G.  in  the  faid  indenture,  and  for  which  this 
action  is  brought,  was  due  and  owing  from  the  faid  T.  L.  to  the 
faid  W.  G.  previous  to  the  day  of  the  date  of  the  faid  indenture,  to 
^it,  at  Weftminikr  aforefaid,  in  the  faid  county  of  Middlefex ;  and 
this  he  the  faid  T.  L.  is  ready  to  verify:  wherefore  he  prays  judg- 
ment if  the  faid  S.  and  T.  A.  ought  to  have  or  maintain  their  afore- 
faid adioQ  thereof  againft  him,  &c.  Sam.  Marshall. 

PUiatifi  ooDiidertd  this  plea  at  a  complete  bar  to  the  a£iion,  and  therefore  gave  it  up. 

Michaelmas  Term,  33.  Geo.  3. 

ItE£8  •\      AND   the  (aid  David,    by  James  Phillips  his  at-  P]ei>  that  de- 

verfus   >torney,  comes  and  defends  the  wrong  and  injury  when,  fcndamaffigncd 

ManhJ&c.  and  (ays,   that  he  did  not   undertake  and  pro- Jj^^^^^^J  ^ 

hit  credhprti  under  an  order  of  the  chancellor  of  Maryland,  by  virtue  of  an  a^  of  aiembly. 

mife 


UX  PLEAS    iN.A  VOID  A  NCE. 

mife  in  manner  and  form   as  the  faid  George   Vaufant    hath 
above  thereof  complained  againft  him  ;    and  of   this  he    puts 
himfelf  upon  the  country,  &c. :  And  for  further  plea  in  this  behalf9 
in  difchargi  of  the  perfon^  ^J^ate^  and  effeHs^  of  or  belonging  to  tho 
faid  David,  lave  and  except  any  property  if  any  there  be  after  the 
date  of  a  certain  deed,  bearing  date  the  fifteenth  day  of  January, 
in  the  year  of  Our  Lord  1 788,  and  hereinafter  mentioned,  acquired, 
or  to  be  acquired,  by  the  faid  David,  by.defcent,  devife,  bequeft, 
or  in  courfe  of  diftribution,  he  the  faid  David,  by  leave  of  the  Oourt 
Reciic   the  a£t  jjcpe  for  this  purpofe  fir  ft  had  and  obtained,  according  to  the  form 
•I  affcmWy,       of  the  ftatute  in  fuch  cafe  made  and  provided,  fays,  that  by  a  cer- 
tain ^*  aft  of  the   general  aflembly  of  the  ftate  of  Maryland,    the 
*'  fame  aft  being  a  law  of  the  fame  ftate  made  and  pa  (Ted  r«t  the 
**  feiSon  of  the  faid  ail'embly  begun  and  held  onTuefday  the  tenth 
*'  dayofApril  1787  at  the  faid  city  of  Annapolis,"  intituled,  **An 
**  Aft  refpefting  Infolvent  Debtors,"  it  was,  among  other  things, 
cnafted,  that  every  debtor  for  any  fum  above  three  hundred  pounds 
current  money  might  apply,  by  petition  in  writing,  to  the  chan- 
cellor (meaning  the  chancellor  of  the  faid  ftate),  and  offer  to  deli- 
ver up  to  the  ufe  of  his  creditors,  all   his  property,  real,  perfonal, 
andmixed,  and  to  which  he  was  in  any  manner  entitled,  a fchedule 
whereof,  on  oath  or  affirmation,  together  with  a  lift  of  creditors^ 
as  far  as  he  could  afcertain  the  fame,  fhould  be  exhibited  with  and 
annexed  to  fuch  petition  \  and  thereupon  the  chancellor  might 
direft  perfonal  notice  of  fuch  application  to  be  given  to  the  credi- 
tors, or  as  many  of  them  as  could  be  ferved  therewith,  or  he  might 
direft  notice  of  fuch  application  to  be  publifhed  in  the  public  newf- 
papers  for  fuch  time  as  he  might  think  proper,  and  on  their  appear- 
ance, or  negleft  to  appear  on  notice,  at  the  time,  or  time  and  place 
appointed,  the  chancellor  might  adminifter  the  following  oath,  to 
wit,  **  I  A.  B,  do  fwear  (or  folemnly,  fincerely,  and  truly,declare 
^^  and  affirm),  that  I  will  deliver  up,  convey,  and  transfer  to  my 
*^  creditors,  in  fuch  manner  as  the  chancellor  fhall  direft,  ail  my 
**  property  that  I  have,  or  claim  any  title  to,  or  intereft  in,  at  this 
'^  time  in  the  world,  and  all  debts,  rights,  and  claims,  which  I  have 
^^  at  this  time,  or  to  which  I  am  in  any  refpeft  entitled  to,  in  pof- 
*'  feffion,  remainder,  or  reverfion  ;  and  that  1  have  notdircftly  or 
*'  indireftly,  at  any  time  before,  fold,  conveyed,  leafed,  difpofed 
••  of,  or  entrufted  any   part  of  my  property,  debts,   rights,  or 
!'  claims,  thereby  to  defraud  my  creditors,  or  any  of  them,  or  to 
"  fecure  the  fame  to  cxpeft  any  profit,   benefit,   or  advantage 
*'  thereby  j"  and  that  the  chancellor  ihould  thereupon  appoint  a 
truuee  or  truftees  on  behalf  of  the  creditors,  and  Ihould  direft  fuch 
debtor  to  execute  a  deed  to  fuch  truflee  or  truftees  for  all  his  pro- 
perty, debts,  rights,  and  claims,  agreeable  to  the  oath  or  affirmation 
of  fuch  debtor,  in  truft  for  his  creditors ;  and  thereupon,  and  upon 
the  execution  of  the  faid  deed,  and  after  the  delivery  of  the  pro- 
perty, books,  bonds,  and  other  evidences  of  debts,  to  fuch  traftee 
or  truftees,  and  his  or  their  certificate  of  fuch  delivery,  the  chan- 
cellor might  order  that  fuch  debtor  Ihould  fjr  ever  thereafter  be 
acquitted  and  difcharged  from  all  debts  by  him  owii^g  or  contrafted 

at 
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at  any  time  before  the  date  of  fuch  deed  ;  and  in  virtue  of  fuch 
order,  fuch  debtor  fhould  be  for  ever  difcharged  from  all  debts 
due  or  contra£ted  before  the  date  of  fuch  deed,#  provided  that  any 
property  thereafter  acquired  by  fuch  debtor,  by  dcfcent,  devife, 
bequeft,  or  in  courfe  of  diftribution,  (hould  be  liable  to  the  payment 
of  his  debts,  to  wit,  at  London  aforefaid,  in  the  parifh  and  ward 
aforefjd  :   Jnd  the  faid  David  further  fays,  that  after  the  making  Defendant petN 
and  p.ifling  of  the  faid  zA  of  aiTcmbly,  to  wit,  on  the  firft  day  of  tioned    the 
May,  in  the  year  of  Our  Lord  1788,  at  the  faid  city  of  Annapolis,  chancellor  of  the 
the  faid  David  beipg  then  and  there  a  debtor  fgr  a  fum  of  money  ^***»  **•.  *^- 
above  three  hundred  pounds  current  money  of  the  faid  ftate  of  *J^' *^?"^*"^  ^ 
Maryland,  according  to  the  faid  a6^,  did  apply,   by  petition  in 
writinjT,  to  the  chancellor  of  the  faid  ftate,  andolFer  to  deliver  up 
to  the  ufe  of  his  creditors  all  his  property,  real,  perfonal,and  mixed, 
and  to  which  he  was  in  any  manner  entitled,  a  (chedule  whereof 
(on  oath  (1),  together  with  a  lift  of  creditors,  as  far  as  he  could  (i)or<<onaffir-. 
afcertain  the  fame,   was  exhibited  with,  and  annexed  to,  the  faid  <«  mation  of  de- 
petition  :  and  thereupon  the  faid  chancellor,  according  to  the  faid  **  f«n<*an^hcio5 
ait, did  give  fuch  notice  to  the  creditors  of  the  fiiid  David  as  by  "  ***** 
the  faid  act  is  required,  and  did  adminifter  to  the  faid  David  the  faid 
oath  by  the  faid  acl  of  affembly  direfted  to  be  adminiftered  :  and 
thereupon  the  faid  chancellor,  according  to  the  faid  a(5t.  did  appoint 
one  William  McLaughlin,  truftee  on  behalf  of  the  faid  creditors  of 
the  faid  David,  and  did  dired  the  faid  David  to  execute  a  certain 
deed  to  the  faid  William  McLaughlin  for  all  his  the  faid  David's 
property,  debts,  rights,  and  claims,  agreeable  to  the  oath  of  the 
faid  David,  in  truft  for  his  creditors  :  and  thereupon  the  faid  David  Deed  executed 
according  to  the  faid  a;ft,  in  compliance  with  the  faid  direSion  of  »  truftee    for 
the  faid  chancellor,  on  the  fifteenth  day  of  May,  in  the  year  of  Our  ^^^'^^>  **"*^ 
Lord  1788,  at  Annapolis  aforefaid,  did  execute  to  the  faid  William  '^  •'"^  '^ 
M*Laughlin,  fo  being  truftee  for  the  faid  creditors  of  the  faid 
pavid,  a  deed  bearing  date  the  faid  fifteenth  day  of  July  1788^ 
of  all  the  property,  debts,  rights,  and  claims,  of  him  the  faid  David, 
agreeable  to  his  faid  oath,  in  truft  for  his  faid  creditors,  and  did  theh 
and  there  deliver  up  to  the  faid  William  M^L.  fo  being  fuch  truftee 
as  aforefaid,  in  truft  for  his  faid  creditors,  all  the  property,  books, 
bonds,  and   other  evidences  of  debts,  of  him  the  faid  David  *,  and 
the  faid  William  McLaughlin  afterwards,  to  wit,  on  the  fame  day 
and  year  laft  aforefaid,  did  certify  to  the  faid  chancelbr  the  deli- 
very of  the  faid  property,  books,  bonds,  and  other  evidences  of  the 
debts  of  him  the  faid  David  to  him  the  faid  William  McLaughlin, 
in  truft  for  the  creditors  of  the  faid  David  :  ^/irf  thereupon  the  faid  ciiancelJor's  «• 
chancellor  did  then  and  there;  according  to  the  faid  act,  order  that  der. 
the  faid  David  ihould  for  ever  thereafter  be  acquitted  and  difcharged 
from  all  debts  by  him  the  faid  David  owing  or  contracted  at  any 
time  before  the  date  of  the  faid  deed,  fo  by  him  the  faid  David  to 
the  faid  William  McLaughlin  executed  as  aforefaid,  except  that 
any  property  acquired- by  the  faid  David  from  and  after  the  date  of 
the  (aid  deed,  by  defcent,  devife,  bequeft,  or  in  courfe  of  diitribu- 
fion,  Q^ould  be  liable  to  the  payment  of  the  debts  of  him  the  faid 

David, 
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Davidi  to  wit,  at  London  aforefaid,  in  the  parifli  and  ward  afore* 
Aterment,  th»t  fajj  ;  ^nd  the  f aid  David  avers,  that  he  the  (aid  David  and  the  faid 
*'***.  P?"^*^  plaintiff,  at  the  time  of  the  accruing  of  the  faid  fcveral  caufes  of 
^Ihc'ftate  and  a<^ion  ^^  the  faid  declaration  mentioned,  and  until  and  at  the  time 
th«  plaint'ifiTs  of  the  faid  order  of  difcharge,  were  inhabitants  and  refident  in  the 
debt  there  con-  faid  ftate  of  Maryland,  and  that  the  faid  feveral  caufes  of  a6^ion 
u^aed.  accrued  within  the  faid  ftatc,  and  were  owing  and  contra6!:ed 

before  the  date  of  the  faid  deed  fo  executed  by  the  faid  David  to  the 
faid  William  M'Laughlin,  in  truft  for  the  creditors  of  the  faid 
David  as  aforefaid,  to  wit,  at  London  aforefaid,  in  the  parifh  and 
ward  aforefaid ;  and  this  he  the  faid  David  is  ready  to  verify  : 
wherefore  he  prays  judgment,  and  that  his  perfon,  eftate,  and 
efFeds,  fave  and  except  any  property,  if  any  there  be  after  the  date 
of  the  faid  deed  acquired,  or  to  be  acquired,  by  defcent,  devife, 
3d  Wea  more  bequeft,  or  in  conrfe  of  diftribution,  may  be  difcharged,  &c.     jfnd 

\vc  the  other  court  here,  for  this  purpofe  firft  had  and  obtained,  according  to  the 
fcrinsonlyapar*  form  of  theftatute  in  fuch  cafe  made  and  provided,  fays,  that  the 
tal  bar.  faid  plaintiff  ought  not  to  have  or  maintain  his  aforefaid  aAion 

thereof  againft  him,  becaufe  he  fays,  that  after  the  making  and 
paffingof  the  faid  act  of  afiembly,  to  wit,  on  the  firil  day  of  May, 
in  the  year  of  Our  Lord  1788  aforefaid,  in  the  city  of  Annapolis^ 
the  faid  David  being  then  and  there  a  debtor  for  a  fum  of  money 
above  three  hundred  pounds  current  money  of  the  faid  ftate  of 
Maryland,  according  to  the  faid  adt,  did  apply  by  petition  in  writing 
to  the  chancellor  of  the  faid  ftate,  and  offer  to  deliver  up  to  the  ufe 
of  his  creditors  all  his  property,  real,  perfonal,  and  mixed,  and  to 
which  he  was  entitled,  a  fchedule  whereof  on  oath,  together  with 
a  lift  of  creditors,  fo  far  as  he  could  afcertain  the  fame,  was  exht' 
bited  with  and  accrued  to  the  faid  plaintiff :  and  thereupon  the  faid 
chancellor,  according  to  the  faid  a£t,  did  give  fuch  notice  to  the 
creditors  of  the  faid  David  as  by  the  faid  adt  is  required,  and  did 
adminifter  to  the  faid  David  the  faid  oath  by  the  faid  adiof  aflfcmbly 
diredied  to  be  adminiflered  :  and  thereupon  the  faid  chancellor, 
according  to  the  faid  aft,  did  appoint  one  William  M'Laughlin,  a 
truftee  on  behalf  of  the  (aid  creditors  of  the  faid  David,  aitd  did 
diredl  the  faid  David  to  execute  a  deed  to  the  faid  William 
McLaughlin  for  all  the  faid  David's  property,  dtibts,  rights,  and 
claims,  agreeable  to  the  iaid  oath  of  the'faid  David,  in  truft  for  his 
creditors  :  and  thereupon  the  faid  David,  according  to  the  faid  adt, 
in  compliance  with  the  laiddiredtion  of  the  faid  chancellor,  on  the 
fifteenth  day  of  July,  in  the  faid  year  of  Our  Lord  1788,  at  Anna- 
polis aforefaid,  did  execute  to  the  faid  William  McLaughlin,  fo 
being  truftec  for  the  faid  creditors  of  the  faid  David,  a  deed  bearing 
date  the  fifteenth  day  of  July  1788,  of  and  for  all  the  property, 
debts,  rights,  and  claims,  of  him  the  faid  David,  agreeable  to  his 
faid  oath,  in  truft  for  his  creditors,  and  did  then  and  there  deliver 
up  to  the  faid  William  McLaughlin,  fo  being  truftee  as  aforefaid, 
in  truft  for  his  faid  creditors,  all  the  property,  books,  bonds,  and 
Other  evidences  of  debts  of  him  the  iaid  David  \  and  the  faid 

Williaia 
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Wiiliain  M'Laughlin  afterwards,  to  wit,  on  the  day  and  year  laft 
aToreHiid,  did  certify  to  the  faid  chancellor  the  delivery  of  the  faid 
property,  books,  bonds,  and  other  evidences  of  debts,  of  the  faid 
David,  by  him  the  faid  David  to  him  the  faid  William  McLaughlin, 
in  truflfor  the  creditors  of  him  the  faid  David  :  and  thereupon  the 
faid  chancellor  did  then  and  there,  according  to  the  faid  ad,  order 
that  the  faid  David  (hould  for  ever  after  be  acquitted  and  difcharged 
from  all  debts  by  him  the  faid  David  owing  and  contracted  at  any 
time  before  the  date  of  the  faid  deed  fo  by  him  the  faid  David  to  the 
faid  William  McLaughlin  executed  as  aforefaid  (except  that  any 
property  acquired  by  the  laid  David  from  and  after  the  date  of  the 
(aid  deed,  by  defcent,  devife,  bequefl,  or  in  courfe  of  diftributiony 
ihould  be  liable  to  the  payment  of  the  debts  of  him  the  faid  David), 
to  wit,  at  London  aforefaid,  in  the  pari(h  and  ward  aforefaid.  jind 
the  faid  David  avers,  that  he  the  faid  David  and  the  faid  J.  G» 
St  the  time  of  the  accruing  of  the  faid  feveral  caufes  of  adion  in 
the  faid  declaration  mentioned,  and  until  and  at  the  time  of  the  faid 
order  and  difcharge,  were  inhabitants  and  refidcnts  in  the  faid  ftate 
of  Maryland,  and  that  the  faid  feveral  caufes  ofadlion  accrued 
within  the  faid  ftate,  and  were  owing  and  contraded  before  the 
date  of  the  faid  deed,  fo  executed  by  the  faid  David  to  the  laid 
^Viiliam  McLaughlin,  in  trufl  for  the  creditors  of  him  the  faid 
David  as  aforefaid,  to  wit,  at  London  aforefaid,  in  the  pari(h  and 
ward  aforefaid  :  And  the  faid  David  avers,  that  he  hath  not  fince 
the  date  of  the  faid  deed  acquired  any  property  by  defcent,  devife^ 
bequeft,  or  in  courfe  of  diftribution  ;  and  this  he  the  faid  David  is 
ready  to  verify  :  wherefore  he  prays  j  udgment  if  the  faid  plaintiff 
ought  to  have  or  maintain  his  aforefaid  adion  thereof  againft  himt 
&c.  Geo.  Wood, 


I  think  the  plea  of  delivering,  up  hit 
tiie€t%  in  fatisfadion  will  be  of  no  ufe 
independant  of  the  efficacy  it  derives 
under  the  adl  $  therefore  I  have  omitted 
ir,  and  pleaded  two  pleas  adapted  to  the 
a^,  one  as  a  partial  bar,  the  other  as  a 
total  bar,  averring,  that  defendant  has  not 
acquired  any  property  by  defcent,  tec. 

The  property  defendant  acquired  by 
his  wife,  I  apprehend^  does  not  fall  within 
the  exception. 


It  is  neceffary  in  the  pleas  to  fet  out 
the  a€Vs,  as  the  court  here  cannot  take 
judicial  notice  of  the  laws  of  other  Aates. 
The  order  of  difcharge  dees  not  mention 
even  the  date  of  the  deed,  or  recite  any 
of  the  antecedent  proceedings  ;  tliereforc 
it  m«iy  probabiy  be  nccelTary  Co  amend 
the  picas  hereafter  |  but  that  cannot  bo 
determined  upon  till  plaintiff  hath  replied, 
when  it  will  be  feen  what  iflue  he  takes. 

G.  Wood* 


In  the  Common  Pleas,  Trinity  Term,  29.  Geo.  3. 
Plaistow,  Esq^^  AND  the  faid  Richard,  by  William  Bar-  coofcflloiiwitln 
atthejuitof  >nett,  his  attorney,  comes  and  defends  the  aaionastopait, 
Stacie.  J  wrong  and  injury,  when,  &c. ;  and  as  to  the  uid  wm  ajkmfjk 
fum  of  thirteen  pounds  eleven  {hillings  and  fixpence,  parcel  of  the**  ^^  **!^"^' 
faid  feveral  fums  of  money  in  the  faid  declaration  mentioned,  f»ys>  j^j^nt  J^,  i^ 
that  he  cannot  deny  the  faid  a£lion  of  the  faid  John  in  that  refped,  the  part  Con- 
ner but  that  he  the  faid  Richard  did  undertake  and  promife  in  feffcd. 
mannv  and  form  as  the  faid'  John  hath  above  thereof  complained 

againft 
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againft  him,  not  but  that  the  faid  John  hath  fuftarned  damage  hy 
reafon  of  the  non-performance  of  the  faid  fcveral  promifes  and 
undertakings  in  the  laid  declaration  mentioned  as  to  the  fiid  fucn. 
of  thirteen   pounds  eleven  Ihil lings  and  fixpence,  that  is  to  fay^ 
to  the  amount  thereof,  over  and  above  his  cofts  and  charges  by  bim 
about  his  fuit  in  that  behalf  expended  ;  and  as  to  the  rcfidue  of  the 
faid  feverai  fums  of  money  in  the  faid  declaration  mentioned  the  (kid 
Richard  fays,  that  he  did  not  undertake  and  promife  in  nianner  and 
form  as  the  (aid  John  hath  above  thereof  complained  again(i:  him  ; 
and  of  this  he  puts  himfelf  upon  the  country,  and  the  faid  John 
doth  the  like  :  and  inafmuch  as  the  faid  Richard  hath  not  denied 
the  faid  adion  of  the  faid  John  as  to  the  fum  of  thirteen  pounds 
eleven  Shillings  and  fixpence,  part  of  the  faid   feverai  fums  of 
money  in  the  faid  declaration  mentioned,  but  admits  the  fame  to 
be  true,  and  that  the  faid  John  hath  fufiained  damage  on  occafion 
of  the  non-performance  o(  the  faid  promifes  and  undertakings  in 
the  faid  declaration  mentioned,  as  to  that  money^  to  the  amount 
thereof,  that  is  to  fay,  to  thirteen  pounds  eleven  (hillings  and  (ix- 
pence  over  and  above  his  cofts  and  charges  in  that  behalf,  the  faid 
John  prays  judgment  for  thofe  damages  over  and  above  his  cofts 
and  charges  :  therefore  it  is  confidered,  that  the  faid  John  recover 
fuch  damages  againft  the  faid  Richard  over  and  above  his  cofts  and 
charges  in  that  behalf :  but  becaufe  it  is  convenient  that  there  be 
but  one  taxation  of  damages  in  this  fuit,  therefore  let  all  further 
proceedings  as  to  their  cofts  and  damages  ftay  until  after  the  trial 
of  the  faid  ifTue  above  joined  between  the  parties  ;  and  to  try  the 
faid  iiTue,  fo  joined  between  the  faid  parties,  the  ftierifF  is  .com- 
manded that  he  caufe  to  come  here  in  twelve,  &c.  by 
whom,&c«  who  neither,  &c.  to  recognize,  becaufe  as  well,  &c. 

V.  Lawes. 

Plci  of  nil  ba^  Bentham,  Esq^         -i      AND  faid  defendant,    by,  &c. 

iuitin  tcn.fniuui  ^^  the  fuit  of  '  [  his  attomcv,  comes  and  defends  the 

to  aition  for  ufe  /-,  l  -^  c        I  / •    •  i.  e  j 

and  occupation.  ^^ERKE,  txECUTOR,  &c.  J  Wrong  and  mjury,  when,&c.  ;  and 
as  to  the  promife  and  undertaking  in  faid  declaration  above  men- 
tioned fays,  that  faid  plaintiff  ^^/^  non^  becaufe  protefting,  that  he 
made  no  fuch  promife  as  in  faid  declaration  is  above  fuppofcd  ;  for 
plea  in  this  behalf  fays,  that  faid  John  Leach  (the  plaintifPs  tefta- 
tor)  in  his  lifetime  had  no  eftate  or  intereft  of  or  in  the  faid  mef- 
fuage  or  dwelling  houfe,  coach-houfes,  ftables,  with  the  appurte- 
nances, in  faid  declaration  mentioned,  or  in  any  part  thereof,  at  any 
time  that  in  and  by  the  faid  declaration  is  above  fuppoftd,  that  faid 
defendant  held,  ufed,  occupied,  pofTefled,  and  enjoyed  the  fame ; 
and  this  faid  defendant  is  ready  to  verify  :  wherefore  he  prays  judg- 
ment if  faid  plaintiff  ought  to  have  or  maintain  his.  aforefaid  adioa 
againft  him,  &c.  J.  Wallace. 


AND 
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AND  for  further  plea,  as  to  the  firft,  fccond,  third,  fourth,  fifth,  That  fmuggled 
lixth,  (evench,  and  eighth  promifes  and  undertakings  in  the  faid  s*^^*  ^"^  '*>« 
declaration  mentioned,  he  faid  defendant,  by  leave,  &c.  fays,  that  thf^Tore]^ 
faid  plaintiff  a^tio  non^  becaufe  he  faith,  faid  fevcral  bills  of  exchange  change. 
in  faid  firft,  &c.  &c.  Counts  of  faid  declaration  mentioned  (if  any  ^^^BiadcReik 
fuch  were  drawn  by  faid  defendant  ami  delivered  by  him  to  faid  ^^ 
plaintiffs },  were  drawn  by  faid  defendant,  and  delivered  by  him  to 
faid  plaintiff  for  the  purpofe  of  paying  o9t  and  difcharging  a  certain 
fum  of  money,  to  wit,  the  fum  of  two  hundred  and  fifty  two 
pounds,  before  that  time  claimed  by  faid  plaintiff  to  be  due  and 
owing  to  him  from  faid  defendant  for  a  large  quantity  of  a  certaia 
commodity,  to  wit,  tea,  before  that  time  fold  and  delivered  to  faid 
defendant  by  him  faid  plaintitf,  and  which  tea  had  before  that  time 
beenfmuggled  and  brought  into  this  kingdom  without  ever  having 
paid  the  duty  which  on  the  importation  of  the  fame  into  this  king« 
dom  was,  according  to  the  laws  and  (latutes  of  this  realm,  of  right 
due  and  payable  to  our  fovercign  lord  the  now  king,  and  ought  to 
have  been  paid,  to  wit,  by  faid  plaintiff,  for  faid  tea,  and  which  faid 
duty  was  then,  and  IHII  is,  wholly  due,  in  arrear,  and  unpaid,  unto 
our  iaid  lord  the  now  king,  and  for  no  other  confideration  whatfo-* 
ever,  and  fo  faid  plaintiff  well  knew  at  the  feveral  and  refpedlive 
times  of  the  making  of  faid  feveral  bills  of  exchange,  and  of  the 
delivery  thereof  to  him  faid  plaintiff  bv  faid  defendant,  and  of  his 
accepting  and  taking  faid  bills,  to  wit,  2cc.  aforefaid  :  wherefore  the 
pretended  confideration  for  faid  bills  of  exchange,  and  for  each 
and  every  .of  them,  was  and  is  void  in  law ;  and  therefore,  by  reafon 
of  the  premifes,  the  faid  feveral  bills  of  exchange  in  faid  firfl^ 
fecoiid,  &c.  &c.  Counts  of  faid  declaration  mentioned,  and  the 
feveral  promifed  in  thofe  Counts  mentioned,  were,  and  each  of  them 
Was  and  is,  wholly  void  in  law,  and  of  no  force  and  effed,  to  wit,  at, 
&c.  aforefaid ;  and  this,&c.:  wherefore,  &c.  if,&c.      J.  Morgan* 

I  do  not  think  this  plea  good  in  point  of  law,  but  you  may  fee  what  plaintiff  will 

*^'  J.    Mot  CAN. 

AND  the  faid  William  C.  S.  by  Thomas  C.  his  attorney,  comes  pieatoanafVion 
and  defends  the  wrong  and  injurv,  when,  &c,  and  fays,  that  true  it  on    a  .  feigned 
is  that  fuch  difcourfe  was  moved  and  had  by  and  between  the  faid  i^etothcbank« 
Charles  C.  Pxichard  L.  and  Thomas  R.   and  the  faid  W.  C.  S.  r«pt  W«if. 
and  that  he  the  faid  W.  C.  S.  did  undertake  and  promife  in  manner 
and  form  as  the  faid  C.  C.  R.  L.  and  T.  R.  have  above  thereof, 
in  and  by  their  faid  declaration  alledged  :  But  the  faid  W.  C.  S, 
fay?,  that  the  faid  C.  C.  R.  L.  and  T.  R.  ought  not  to  have  their 
aforefaid  aflion  thereof  maintained  againft  him  j  becaufe  he  fays, 
that  he  the  faid  W.  C.  S.  was  not  a  bankrupt  within  the  true  intent 
and  meaning  of  the  feveral  flatutes  made  relating  to  bankrupts,  at 
the  time  of  the  iffuing  of  the  faid  commiffion  of  bankrupt  againfl 
the  faid  W.  C.  S.  as  the  faid  C.  C.   R.  L.  and  T.  R.  have  above 
stnd  by  their  faid  declaration    alledged  ;     and  of  this  he   puts' 
himfcif  upon  the  country,  and  the  (aid  C.  C.  R.  L.  and  T.  R. 
do  the  like,  &c. :  therefore  let  a  jury  come  before  our  lord  the 
^ing  at  Weftminfler,  on  Thurfday  next  after  eight  days  of  the 

king 
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Purification  of  the  Blefled  Virgin  Mary,  by  whom,  &c,  whonei* 
ther,  &c.  to  recognize,  &c.  becaufe  as  well,  &c.  the  fame  day  is 
given  to  the  laid  parties  at  the  (ame  ^lace.        Thos.  Walk£A« 


PLEAS     IN     DISCHARGE 

■ 

ACCORD    AND   SATISFACTION. 

(to  a  de.      xft'  NonJffitmpfit.    And  for  further  plea  in  this  behalf,  the  faid 
dantion  at  the  defendant  by  leave,  &c.  a^Un  non^  becaufe  he  faith,  that  he  faid 
fuit  of  afligticcs  defendant,  after  the  making  of  the  faid  feveral  promifes  and  under- 
ttot  \ftCT™^2  ^^'^'"S  >n  *«  '"^'^  declaration  mentioned,  and  before  faid  J.  F.  fo 
making  the  pro.  became  a  banicrupt  as  aforefaid,  and  alfo  before  the  exhibiting  of 
mife  mentioned  the  bill  of  faid  plaintifFs  as  fuch  aflignees  as  aforefaid,  againft  him 
in  the  declara-  faid  defendant,  to  wit,  on,  &c.  made  and  fealed,  and  as  his  ad 
cion,  defendant  ^j^j  deed  delivered  unto  the  faid  J.  F.  a  certain  writing  obligatory 
rapta^bond^bi  ^"  ^'^  penal  fum  of  three  hundred  pounds,  conditioned  for  the 
difcharg*    of     payment  of  one  hundred  and  fifty  pounds  of  lawful,  &c,  at  fifteen 
rhofe  promifes.  pounds  every  fix  months,  the  firft  payment  thereof  to  be  made 
on,  &c.  and  which  faid  writing  obligatory  faid  defendant  then 
and  there  before  faid  J.  F.  fo  became  a  bankrupt  as  aforefaid,  de- 
livered unto  him  faid  J.  F.  in  full  fatisfaftion  alid  difcharge  of  the 
faid  feveral  promifes  and  undertakings  in  the  faid  declaration  men- 
tioned, and  faid  J.  F.  then  and  there  before  he  fo  became  bank- 
rupt, accepted  and  received  the  faid  writing  obligatory  from  the 
faid  defendant,  in  full  hthh&'ion  and  difcharge  of  the  (aid  feveral 
promifes  and  undertakings  in  the  faid  declaration  mentioned ;  and 
this  he  the  faid  George  is  ready  to  verify,  wherefore,  &c.  if,  &c. 

Geo.  Wood. 

Replication  to  And  the  faid  plaintifFs,  as  to  the  faid  plea  of  faid  defendant,  by 
the  laft  plea,  him  laftly  above  pleaded  in  bar,  fay,  that  they  by  reafon  of  any 
that  A.  B.  (the  thing  by  faid  defendant  above  in  that  plaintiff  alledged,  ought  not 
an  nipt)  J"8  to  be  barred  from  having  and  maintaining  their  aforefaid  ad^ion 
bond  wsa  given  thereof  againfl  him,  becaufe  they  fay,  that  after  the  making  of  the 
with  a  fiaudu.  faid  promifes  and  undertakings  in  the  faid  declaration  mentioned, 
lent  view  tode-  and  before  and  at  the  time  of  the  making  and  delivering  of  the  faid 
*^^  hl*/K^'"^H  ^'"'''"g  obligatory,  in  the  faid  plea  of  faid  defendant  above  pleaded 
to  keep  Vame  '"  ^^^  mentioned,  and  before  the  aftual  fuing  out  of  any  commif- 
from  the  credi-  fion  of  bankrupt  againft  (aid  J.  F.  he  faid  J.  F.  was  indebted  to 
ton,  ftating that  divers  perfons,  in  divers  large  fums  of  money,  and  was  infolvent 
a  commifficm  and  unable  to  pay  his  creditors,  and  was  likely  to  become  a  bank- 
the"*Uin"tfff*^*'  r^P^J  ^^^  being  fo  infolvent,  and  unable  to  pay  his  creditors,  and 
were  chofen  ^cing  likely  to  become  a  bankrupt,  he  faid  J.  F.  afterwards,  and 
aflignees.  before  the  making  of  the  faid  writing  obligatory  m  the  faid  plea 

mentioned,  to  wit,  on,  &c.  at,  &c.  gave  notice  thereof  to  the 
faid  defendant,  and  the  faid  defendant  then  and  there  being  in- 
debted to  faid  J.  F.  in  a  large  fum  of  money,  upon  and  by  virtue 
of  the  promifes  and  undertakings  in  the  faid  declaration  mentioned, 

then 
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then  and  there  due  and  payable  to  faid  J.  F.  it  was  then  and  there 
fraudulently  and  by  the  covenant  of  (aid  J.  F   and  defendant^  then 
and  there  had  between  faid  J.  F.  and  defendant,  tn  order  to  delay 
the  payment  of  the  faid  money  (b  due  and  owing  from  faid  defend* 
ant  to  iaid  J.  F.  and  to  keep  the  fame  from  the  creditors  of  faid 
J.  F.  for  a  long  time^  to  wit,  for  the  refpe£live  times  in  the  (aid 
plea  mentioned,  and  in  view  and  contemplation  of  the  bankruptcy  of 
(aid  J.  F.  agreed  between  the  (iiid  J.  F.  and  the  faid  defehdant^ 
that  the  faid  J.  F.  (hould  give  time  for  payment  fo  due  and  owing 
from  the  laid  defendant  to  the* faid,  J*  F.  on  the  promifes  and  un- 
dertakings in  the  (aid  declaration  mentioned ;  and  the  faid  defend- 
ant (hould  make  and  execute  to  faid  J.'F.  the  (aid  writing  obliga* 
tory,  in  the  laid  plea  mentioned,  for  the  payment  of  the  faid  money 
ib  due  and  owing  to  (aid  !•  F.  as  aforeikid,  by  the  faid  inftalments 
in  the  laid  plea  mentioned  ;  and  faid  plaintiffs  further  fay,  that  the 
faid  J.  F.  remained  and  continued  fo  infolvent  and  unable  to  pay 
his  creditors,  from  the  tine  of  the  making  and  delivering  the  (aid 
writing  obligatory  until  the  fuing  out  of  the  commi0ion  of  bank* 
mpt  herein  after  mentioned,  to  wit,  &c. ;  and  (aid  plaintiffis  fur* 
ther  (ay,  that  (aid  J.  F.  almoft  immediately  after  the  making  of 
the  (aid  writing  obligatory,  to  wit,  on,  &c.  at,  &c.  did  abfent 
himielf  from  his  dwelling  houfe,  in  order  to  delay  his  creditors  of 
their  juft  and  true  debts;  and  thereupon  faid  J.  F,  being  a  fubjetSfc 
of  this  kingdom,  and  then  for  a  long  time  before  ufing  and  exer- 
cifing  the  trade  of  merchandize,  by  way.  of  bargaining,  exchang- 
ing, bartering,  and  feeking.  his  trade  of  living  by  buying  and 
felling,  and  being  indebted  unto  faid  Benjamin  and  one  A.  C  in  one  of  tfat 
the  fum  of,  &c*  of  lawful,  &c.  and  upwards,  for  a  true  and  juft  debt,  pl«tncifis» 
fae  and  owing  from  faid  J.  F.  to  them  as  aforefaid,  and  to  divers 
perfons  in  divers  large  fums  of  money,    to  wit,  on,  &c,  at,  &c« 
the  aforelaid  debt  to  (aid  B.  and  A>  C ;  and  the  faid  other  debts  then 
and  Hill  being  due,  and  no  ways  paid  or  fatisfred,  he  faid  J.  F.  be« 
came  a  bankrupt,  within  the  true  intent  and  meaning  of  the  (everal 
ilatutes  concerning  bankrupts  made  and  provided :  and  faid  J.  F. 
fo  being  and  continuing  a  bankrupt  as  aforefaid,  and  the  faid  debts 
fo  remaining  unpaid  and  un(ati8fied  afterwards,  to  wit,  on,  &c.  on 
the  petition  of  o.  and  A.  C.  as  well  for  themfelves,  as  all  other 
the  creditors  of  faid  J.  F.  made  and  exhibited  in  writing,  accord- 
ing to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided  to 
the  right  honourable  lord  Thurlow,  then  and  (till  being  lord  high 
chancellor  of  Great  Britain,  a  certain  commiffion  of  our  lord  the 
now  Icing,  (baled  with  the  great  feal  of  Great  Britain,  in  due  man** 
ner  ilTucd  out  of  his  majefty's  high  court  of  chancery,  the  faid 
court  then  and  ftill  being  at  We(hniniter,  in,  &c«  againft  faid 
J*F.  direded  to  A.  H.  J.  L.  P.  J.  H.  H.  efquircs,  and  J.  W, 
gentleman,  by  which  faid  commiffion  our  lord  the  king  did  name, 
^gn,  and  appoint,  conftitute,  and  ordain  them  (aid  A.  H.  &c.  his 
fpecial  commiffioners,  thereby  giving  full  power  and  authority  to 
the  faid  commiilioners,  or  any  four  or  three  of  them,  to  proceed 
^cording  to  the  ftatute  in  the  faid  commiffion  fpecified,  and  all 
VoL.yi.  K  other 
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other  ftatutes  in  force  concerning  bankrupts,  not  only  conceming 
the  bankrupt,  his  body,  lands,  tenements,  freehold,  and  cuflomarj 
goods,  debts,  and  other  things  whatfoever,  but  alio  concerning 
all  other  perfons  who  by  concealment,  claim,  or  otherwiie,  did^ 
or  (hould  ofFend  touching  the  premifes  in  the  (aid  commiffion  Tpe-* 
cifiedy  or  any  part  thereof,  contrary  to  the  true  intent  and  mean<» 
ing  of  the  fame  ftatute,  and  to  do  and  execute  all  and  every  thing 
and  things  whatfoever,  as  weU  for  and  towards  fiittsfa£tion   and 
payment  of  the  faid  creditors,  as  towards  and  for  all  other  intents 
and  purpofes  according  to  the  ordinance  and  revilions  of  the  (anoe 
ftatute,  the  faid  lord  the  king  by  the  faid  commiffion,  willing  and 
commanding  the  faid  A.  H.  &c.  and  four  or  three  of  them  to  pro- 
ceed  to  the  execution  and  accompliOiment  of  the  faid  commiOron^ 
according  to  the  true  intent  and  meaning  of  the  ftatute,  with  all 
due  diligence  and  cffeQ.  as  by  the  (aid  commi£ion  more  fully  ap* 
pears,  which  faid  commiffion  is  ftill  in  due  force  and  effe<^  by. 
virtue  of  which  faid  commiflion,  and  by  force  of  the  feveral  fta- 
tutes  faid  P.  J.  &c,  three  of  the  jcommiffioners  named  in  the  ikid 
commiffion  afterwards,  to  wit,  on,  &c.  at.  Sec.  in  due  form  of 
law  did  adjudge  and  declare,  that  (aid  J.  F.  before  the  date  and 
fuing  forth  of  the  faid  commiffion  againft  him,  became  and  was  a 
bankrupt,  within  the  true  intent  and  meaning  of  the  feveral  ftatutes 
then  in  force  concerning  bankrupts,  ibmc  or  one  of  tiiem  ad- 
judged and  declared  him  a  bankrupt  accordingly,  to  wit,  cm,  dec. 
at,  &c«  and  iaid  plaintifFs  further  fay,  that  afterwards,  towit^on, 
iic,  at,  &c.  faid  J.  ¥.  then  remaining  and  continuing  a  bar>k« 
rupt,  the  faid  P.  J.  &c.  three  of  the  commiffioners  in  the  faid 
commiffion  named,  by  certain  indentures  then  and  there  made 
between  one  T.  V.  of  the  firft  part^  the  faid  P.  J.  &c.  of  the  fc- 
cond  part,  and  faid  plaintiffs  then  and  there  being  creditors  of  the 
iaid  J.  F.  of  the  third  part,  the  fecond  part  of  which  faid  inden- 
turey  fealed  with  the  feak  of  (aid  P.  J.  &c.  the.faiJ  plaintilTs  now 
bring  here  into  court,  the  date  whereof  is,  &c.  bargained,  fold, 
affigned,  and  transferred  to  faid  plamtiffs,  among  other  things,  all 
the  debts  and  fums  of  money  due  and  owing  to  the  faid  J.  F«  in 
truft;  neverthelefs  for  the  ufe  and  benefit  ofiiaid  plaintiffs,  and  ail 
other  the  creditors  of  faid  J.  F.  who  then  had  demanded,  or  after-, 
wards  (hould  in  due  time  come  and  demand  relief  by  virtue  of  the 
faid  commiffion,  and  (hould  contribute  towards  the  expenccs  of 
the  fame  according  to  the  limitations  of  the  aforefaid  ftatutes  ;  and 
fo  faid  plaintiffis  fay,  that  the  faid  agreement  between  faid  J.  F.  and 
faid  defendant,  in  the  plea  of  faid  defendant  laftly  above  pleaded  in 
bar  mentioned,  and  the  faid  writing  obligatory  in  that  plea  men- 
tioned are  void  and  againft  law,  and  this  they  are  ready  to  verify ; 
wherefore  they  pray  j  udgment  and  their  damages,  by  reafon  of  the 
not  performing  the  faid  promffes  and  undertakings  in  the  faid  de« 
claration  mentioned,  to  be  adjudged  to  them,  &c« 

William  Baldwin* 


JoHNSOIC 
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JoHNsow   ^      ift.    Plea.    Ntfir  affumpfiu     And    for    further  piea^thas  it  wat 

M  thi  fuit  ^Vpka,  at  to  the  four  fint  promifM  and  undertakings  a<recd  between 

Pinfold.  J  in  the  foid  declaration  mentioned,  and- above  fup- pJa'of'ffan*' ^*- 


feiidant,      that 
in 


pofcd  to  have  been  made  by  the  faid  defendant,  he  the  faid  de-  ^^  ^j,'^jf„ 
fendant  by  leave,  &c.  a£ii9'mn\   becaufe  he  faith  that  the  f^id declaration 
feveral  walls  in  the  four  firft  Counts  of  the  faid  declaration  men<-  mentiomd,  and 
tioned,  and  thereby  alUdged  to  have  been  pulled  d(tum  by  the  faid  the  performance 
defendant y  were  and  are  one  and  the  fame  tuall^  and  not  divers  or  ^^rcof    |*^®"^^ 
different  walls,  and  that  after  the  making  of  the  faid'four  firft  pro-  thar*d/fcpd^t 
mifes  and  undertakings  in  the  faid  declaration  mentioned,  and  bo'^  Should  be  at  li- 
fore  any  breach  thereof,  or  of  any  or  either  of  them,  and  before  berty    to   puU 
the  pulling  down  of  the  faid  wall  fo  pulled  down  by  the  faid  de-  ^own  wall,  and 
fendant  as  aforefaid,  to  wit.  on,  &c.  at,  &c.  it  was  agreed  by  JlJ^^^f  ^//f^od^ 
and  between  the  faid  plaintiff  and  defendant,  that  the  (aid  k>ur  firft  ^^^^  (houid  pay 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  and  tn  piami  ff 
the  performance  thereof,  (hould  be  from  thenceforth  waived  by  five  pounds  five 
and  between  them  the  faid  plaintiff  and  defendant,  and  that  the  faid  *»"'«8S  P<««- 
defendant  (hould  be  at  liberty  to  pull  down  the  faid  wall  fo  by  him  ^^^^^'"^^  ^[^^ 
pulled  down  as  aforefaid,  and  that  in  coniideration  thereof  the  faid  fendant      paid 
defendant  (hould  then  and  there  give  and  pay  to  the  faid  defendant,  piaimif  the  Ave 
a  certain  large  fum  of  money,  to  wit,  the  fum  of  five  pounds  five  pounds  five 
(billings,  of  lawftil  money  of  Great  Britain ;  and  the  faid  defendant  ^^^^^  ||^  [j^ 
in  faft  further  faith,  that  the  faid  agreement  being  fo  made  between  ^l^^  ^  he 
him  the  (aid  defendant  and  the  faid  plaintiff,  the  faid  plaintifF  did  thereby  done  to 
inpurfuance  thereof,  then  and  th^re  to  wit,  on,  &c.  at,  &c.  and  plaintiff, 
before  the  faid  wall  was  fo  pulled  down  by  him  the  faid  defendant 
as  aforefaid,  waive  and  difcharge  him  the  faid  defendant  of  and  from 
the  faid  four  firft  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  from  the  performance  thereof,  and  did  alfo  then 
and  there  give  liberty,  and  leave  and  licence  to  the  faid  defendant 
to  pull  down  the  faid  wall,  and  he  the  faid  defendant  did  in  confi- 
deration  thereof,  and  in  purfuahce  of  the  faid  agreement,  then  and 
there  give  and  pay  to  the  faid  plaintiff  fuch  fum  of  money  as  afore- 
Ciid,  that  is  to  fay,  the  faid  fum  of  five  pounds  five  (hillings,  of 
lawful  money  of  Great  Britain,  fo  agreed -to  be  paid  and  given  by 
him  as  aforefaid,  which  faid  fum  of  five  pounds  five  (hillings  the 
faid  plaintifF  then  and  there  took,  accepted,  and  received  of  and 
from  him  the  faid  defendant  as  a  coniideration  for  fuch  liberty  to 
pull  down  the  faid  wall  as  aforefaid,  and  as  and  by  way  of  fatisfac- 
tlon  or- equivalent  for  the  damage  to  be  thereby  done  to  or  fuf- 
tained  by  him  the  faid  plaintifF;  and  this,  &c.  wherefore,  &c.  if, 
fcc.  his  aforefaid  adion,  as  to  the  faid  four  firft  promifes  and  un- 
dertakings in  the  faid  declaration  mentioned  againft  him,  &c.  and 
for  further  plea,  as  to  the  four  firft  promifes  and  undertakings  in 
the  faid  declaration  mentioned,  and  above  fuppofed  to  have  been 
made  by  the  faid  defendant,  he  the  faid  defendant,  by  like  leave, 
be.  17^/10  fion  I  becaufe  he  faith,  that  the  faid  feveral  fuppofed  walls 
in  the  faid  four  firft  Counts  of  the  faid  declaration  mentioned  were 
and  are  one  and  the  fame  wall,  and  not  divers  or  uifterent  walls, 
and  that  he  the  £|id  defendant  after  the  making  of  the  faid  four  firit 

.  K  2  promifes 
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promiies  and  undertakings  in  the  (ayJ  detlaration  mentioned,  to 
wity  on,  Sec.  gave  and  paid  to  the  &id  plaintiiF  a  certain  large 
fum  of  money,  to  wit,  the  fum  of  five  pounds  five  (hiilings^  of 
lawful  money  of  Great  Britain,  in  fatisfadion  and  difcharge  of  the 
laid  four  firft  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  of  all  damages  to  be  fuftained  by  the  (aid  plaintiff, 
by  reafon  or  in  confequence  of  pulline:  down  the  afore&id  wall  ) 
which  faid  fum  of  five  pounds  five  (hillings,  he  the  (aid  plaintiff 
then  and  there  took,  accepted,  and  received  of  and  from  the  faid 
defendant,  in  fatisfiifUon  and  difcharge  of  the  fetd  four  firft  pro- 
mt(es  and  undertakings  in  the  faid  declaration  mentioned,  and  of 
all  damages  to  be  fuftained  by  the  (aid  plaintiff  by  reafon  or  in  con- 
fequence  of  pulling  down  the  aforeiaid  wall ;  and  this,  &c«  where* 
fore,  &c.  if,  &c«  V*  Lavitbs. 

Keplicatjon  and  And  the  (aid  plaintiff,  as  to  the  (aid  plea  of  the  faid  defendant, 
!?*  ^i^  **^  ^7  **™  (ccondly  above  pleaded  in  bar  as  to  the  four  firft  proint(es 
k^t  tfMt  ^  ^"^  undertakings  in  the  faid  declaration  mentioned  and  above  made 
walls  an  the  hy  the  faid  defendant^  fays,  that  he  the  (aid  plaintiff  ought  not  to  be 
.lame,   pioceft-  barfed  from  having  or  maintaining  his  afore(aid  action  thereof  againft 

Uig  that  plain-  him  the  (aid  defendant ;  becaufe  he  faith,  that  though  true  it  is  that 
^^  dM     not  ^^  (^^  f^y^^  ^,,  1^  (l^^  ^i  j  f^P  £^  Q^^^  ^  ^^^  ^^  je^l^^ 

^«  and^d^  ration  mentioned  were  and  are  one  and  the  (ame  wall,  and  not 
defendant    did  divers  or  different  walls,  as  the  faid  defendant  hath  above  in  that 
not  pay,  nor  did  plea  allfdffcd :  Yet,  protcfting  that  he  the  faid  plaintiff  did  not 
plainciff  accept  waive  or  difcharge  Ae  faid  defendant  of  and  from  the  (aid  four  firft 
^sI^Jm^'  I^  promiies  and  undertakings  in  the  (aid  declaration  mentioned,  and 
the      damasct  ^^'"^  ^^  performance  thereof,  or  of  or  from  any  or  either  of  them; 
done  to  plaintiff,  and  that  be  the  faid  defendant  did  not  give  or  pay  to  the  (aid  plain- 
Replication  that  ti(F,  nor  did  he  the  fiiid  plaintiff  take,  accept,  and  receive  of  and 
itwaanotap^  fr^^n  hjjn  j^e  faid  defendant  the  faid  fum  of  five  pounds  five  fliil- 
innlea!!*"'^        lings  in  the  faid  fecond  plea  mentioned,  as  or  by  way  of  fati^c« 
tion  or  equivalent  for  the  damage  to  be  done  to  or  fuftained  by 
him  the  faid  plaintiff  by  pulling  down  of  the  wall  as  in  the  (aid 
Second  plea  is  in  that  behalf  all  edged.     For  replication  in  this  be* 
half  he  the  faid  plaintiff  (aith,  that  it  was  not  agreed  by  and  be- 
tween  him  the  (aid  plaintiff  and  the  (aid  defendant  in  manner  and 
form  as  the  faid  defendant  hath  above  in  his  faid  fecond  plea  in  that 
behalf  alledged ;  and  this  he  the  faid  plaintiff  prays  may  be  enquir- 
ed of  by  the  country,'  and  the  (aid  defendant  doth  the  like.     And 
as  to  the  faid  plea  of,  &c.  precludi  non ;  becau(e  he  (aith,  that 
though  true  it  is,  that  the  faid  feveral  fuppofed  wails  in  the  (aid 
four  firft  Counts  of  the  faid  declaration  mentioned,  were  and  are 
one  and  the  fame  wall,  and  not  divers  or  different  wails,  as  the 
faid  defendant  hath  above  in  his  faid  third  plea  in  that  behalf  al- 
ledged :  Yet,  protefting^  that  the  faid  defendant  did  not  give  or 
pay  to  the  faid  plaintiff  the  faid  fum  of  five  pounds  fife  (hillings  in 
the  faid  third  plea  mentioned,  in  fatis&clion  and  difcharge  of  the 
£iid  four  firft  promifes  and  undertakings  in  the  faid  declaration 
mentioned)  and  of  all  damages  to  be  fuftained  by  the  faid  plaintiiF, 
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by  or  in  confequence  of  pulling  down  the  aforefaid  wall)  as  the 
iaid  defendant  hath  above  in  his  faid  third  plea  in  that  behalf  al- 
ledgcd.  For  replication  in  this  behalf  he  the  faid  plaintiff  laith^ 
that  be  the  faid  plaintiff  did  not  take,  accept,  or  receive  the  faid 
fum  of  five  pounds  five  fliillings  of  and  from  him  the  faid  defend- 
ant in  fatisfadion  and  difcharge  of  the  faid  four  firft  promifes  and 
undertakings  iii  the  faid  declaration  mentioned,  and  of  all  damages 
to  be  fuftained  by  the  faid  plaintiff,  by  reafon  and  in  confequence 
of  pulling  down  the  aforefaid  'wall,  in  manner  and  form  as  the  faid 
defendant  hath  above  in  his  faid  third  plea  in  that  behalf  alledged; 
and  this  he  the  faid  plaintiff  prays  may  be  enquired  of  by  the 
country,  and  the  faid  defendant  doth  the  like,  &c«;  therefore,  as  , 
well  to  try  this  iffue,  as  the  feveral  other  iflues  above  joined  be- 
tween the  parties  aforeiaid,  the  (heriff  is  commanded  that  he  caufe 
to  come  here  in  twelve,  &c.  by  whom,  &c.  and  who  neither) 

&c  to  recognize,  &c.  becaufe  as  wcU^  &c«  . 

V.  Lawss. 


(ACTIO  NON) ;  becaufe  he  favs,  that  after  the  making^  of  pim  ofpraodr. 
Ae  faid  feveral  promifes  and  undertakings  in  the  faid  declaration  617  note  given 
mentioned,  and  before  the  commencement  of  this  fuit,  to  wit,  on  ^  ^'^^  money 
the  firft  of  Auguft  1765,  at  Weftminfter  aforefaid,  in  the  coun.  ^J^*^^*^ 
ty  aforeiaid,  an  account  was  had  and  ftated  by  and  between  the  fiud  «i^T^f|^ 
Hugh  and  Alexander,  of  and  concerning  the  iaid  feveral  fuma  of 
money  in  the  faid  declaration  above  mentioned,  and  divers  other  fums 
of  money  then  due  and  owing  from  the  iaid  H.  to  the  faid  A.  and 
upon  that  account  the  iaid  A.  was  then  and  there  found  in  arr^ar 
to  the  faid  Hugh  in  ten  pounds  of,  &c*  of  which  iaid  fum  often 
pounds  he  the  iaid  A.  then  and  there  made,  and  figned  his  promi(^ 
fory  note  in  writing  to  the  iaid  H.  by  which  faid  note  the  faid  A. 
promifed  to  pay  to  the  bid  H.  or  his  order,  upon  demand,  the 
fum  often  pounds,  for  value  then  mentioned  to  be  received  by  the 
iaid  A. ;  and  the  iaid  A.  then  and  there  delivered  the  faid  note  to 
the  iaid  H.  and  the  faid  H.  afterwards,  to  wit,  on  the  day  and 

ear  above  iaid,  at  Weftminfter  aforefaid,  in  the  county  aforefaid^ 

y  his  indorfement,  in  writing  by  his  own  hand  figned  on  the  fiiid 
note,  b  given  to  him  by  the  faid  A*  as  aforefaid,  appointed  the  con- 
tents of  the  fiud  note  to  be  paid  to  the  faid  William  Parks,  or  his 
order,  for  valine  received }  by  reafon  whereof  the  faid  A.  became 
liable,  and  ft  ill  is  liable,  to  pay  the  faid  William  the  laid  fum  of 

ten  pounds :  And  diis,  iic.  wherefore,  &c* 


I 


I  a]ipicheiid  dik  It  a  food  plta^  bt*  charge  ef  the  adioo,  or  that  one  bond 

taofe  of  Uk  indorfemena  $  if  the  pka  in  waa  given  for  anocher.     A  paymem  oi 

Wr  bad  been  onlj  as  CO  ihe  note  given  by  part  and  pconife  to  pay  the  reft  at  a  fti- 

the  dciendaot  10  the  plaimifft  it  wooid  tiive  day  toeld  good.    Cro.  £U  204,  205. 

pcdvipi  be  doubtful    A  promiliB  tn  pay  Mod.  136. 
a  Aua  of  Blooey  at  another  day  lanodif- 

K}  AND 
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Plea  that  de-      AND  the  faid  defendant,  by  his  attorney^  comet 

fendant  gave  ^^^  defends  the  wrong  and  injury,  when,  &c.  and  fays,  chat  the 
pieces  of  broad  p'**"^!^  {aSiio  noft)  J  becaufe  he  faith  that  the  faid  defendant,  after 
cloth  on  fati^fjic- the  making  of  the  faid  feveral  promifes  and  undertakings  in  the 
tion,  iec*  faid  declaration  mentioned,  and  of  each  of  them,  and  before  the 

exhibiting  the  bill  of  the  faid  plaintiff,  to  wit,  on  the  day 

of  A.  D.  aforefaid,  at,  &c.  aforefaid,  gave  and  de- 

livered unto  him  the  faid  plaintiff  two  pieces  of  broad  doth,  in  full 
fatisfa^Un  and  difchargi  •  of  the  faid  feveral  promifes  and  Under- 
takings of  him  the  faid  defendant,  in  the  faid  declaration  mention- 
ed, and  of  all. the  damages  and  fums  of  money  thereupon  due  and 
owing,  or  accrued,  which  faid  two  pieces  of  broad  cloth,  the  faid 
plaintiff  then  and  there  took,  accepted,  and  received  of  and  front 
the  faid  defendant,  as  for  and  in  full  fatisfa^ion  and  difcharge  of 
the  faid  feveral  promifes  and  undertakings  of  the  faid  defendant  in 
the  faid  declaration  mentioned,  and  of  the  whole  damages   and 
fums  of  inoney  before  mentioned  ^  and  this  he  the  faid  defendant 
is  ready  to  verify;  wherefore  he  prays  judgment,  if  the  faid  plain- 
tiff ought  to  have  or  maintain  his  aforefaid  a£lion  thereof  againft 
him,  &c.      And  the  faid  plaintiff  faith,  that  he,  by  any  thing  by 
'       the  faid  defendant  in  his  faid  plea  above  alledged,  ought  not  to  be 
barred  from  having  and  maintaining  his  aforefaid  action  thereof 
againtt  the  faid  defendant;  becaufe,  protefting  that  the  faid  de- 
fendant did  not  deliver  to  htm  the  faid  plaintiff  the  faid  two  pieces 
•  of  broad  cloth  in  the  faid  plea  mentioned,  or  any  piart  thereof,  in 
full  IhtisfaQioh  and  difcharge  of  the  faid  promifes  and  undertakings 
of  the  laid  defendant  in  the  faid  declaration  mentioned,  and  of  all 
the  damages  and  fums  of  money  thereupon  due  and  owing  or  ac- 
crued in  manner  and  form  as  tne  faid  defendant  hath  above  in  his 
faid  plea  in  that  behalf  alledged :  neverthelefs,  for  replication  in 
thi^  behalf,  the  faid  plaintiff  faith,  that  he  the   faid  plaintiff  6\A 
Mot  accept  or  receive  the  faid  tWb  pieces  of  broad  cloth  in  the  faid 
plea  mentioned,  or  any  part  thereof,  of  or  frorti  the  faid  defend* 
ant,  in  full  fatisfa£lion  or  difcharge  of  the  faid  feveral  promifes 
bnd  undertakings  of  the  faid  defendant  in  the  f^id  declaration  men- 
tioned, and  of  the  whole  damages  and  fums  of  nlohey  before  men- 
tioned, in  manner  and  form  as  the  faid  defendant  hath  above  in 
^nd  by  his  faid  plea  in  that  behalf  alledged;  and  this  he  the  faid 
}laintiff  prays  may  be  enquired  of  by  the  tbufitry,  and  the  faid 
Icfendant  dgth  the  like,  &C. ;  Ih'erefore,  &c. 


t 


*  That  this  is  the  bcft  mode  of  plead- 
ing, and  not  by  way  of  accord,  fee 
9.  Co.  806.    I.  Ld.  Raym.  60.  566. 

Oil  tteumifmy  to  a  (>]ea  lur  cmhting 
flKfe  word*;  andoirijr  faying  dbatplaiov 
ttff  accepted  in  iJitniiAJoa,  dec.  tlicy  were 
beld  not  CD  be  abibluteiy  neceflaryt  fee 
€ilL  Ca.  234.  ;  but  the  bare  ihewing 
Ihat  defendant  gave  the  tiling  in  fatisfa^ 


tion,  without  allcdginf  that  plaintiffr^* 
ceivcd  and  accepted  it  as  fuch,  would  b^ 
infufficient.  See  1,  Stra.  573. 13.  To  an 
adtoo  updifia  bond  ^thoot  aciy  otn* 
ilttiOA»  fatfs&aioamuftbepkadcdtoM 
by  defendant^  fcrfaaps  wbere  there  ap* 
pears  to  be  a  oMu^tion  for  cJm  paymcat 
of  money.  See  a.  WyC  86,  87.  6,  &^ 
48-  Cr©,  Jap.«54* 


AND 
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AND  the  (aid  defendant,  bjr  his  attorney ,  comes  and  Plea  that  bond 

defends  the  wrong  and  injury^  when,  &c.  and  faith,  that  the  faid  was deJivercdln 
^TLintiSt  {04^10  non)  I  becaufe  he  faith,  that  he  the  faid  defendant^  ^*^^^"*- 
after  the  making  of  the  faid  promtfes  and  undertakings  in  the  iaid 
declaration  mentioned,  and  before  the  exhibiting,  ice,  to  wit,  on, 
&c«  at»  &c.  made  and  fealed,  and  as  his  z&  and  deed  delivered 
unto  the  faid  plaintiff  a  certain  writing-robligatory  for  the  payment 
of  &c.  of  lawful,  &c.  and  intereft  for  ihe  fame,  at  a  certain  day 
then  to  come;  and  which  faid  writing-obligatory  the  faid  defeiKl-* 
ant  then  and  there  delivered  to  the  faid  plaintifF,  in  full  fatisfac- 
tion  and  difcharge  of  the  faid  feveral  promifes  and  undertakings  in 
the  faid  declaration  mentioned  ;  and  which  faid  writing-obligatory 
iibe  faid  plaintiff  then  and  there  accepted  and  received  of  and  from 
the  faid  defendant,  in  full  fatisfa£tion,  payment,  and  difcharge  of 
the  faid  feveral  promifes,  &c. ',    and  this,  '&c.  wherefore)  &c. 
if,&c. 


AND  the  iaid  John,  by  James  G.  his  attorney,  comes  and  pieathatdefend* 
defends  the  wrong  and  injury,  when,  &c.  and  faith,  that  the  ant  accepted  a 
fiiid  liaac  ought  not  to  have  his  faid  a£lion  for  the  fame  againft  ">^l^^y  bv- 
bim ;  becaufe  he  fays,  that  after  the  making  of  the  faid  feveral  J^J"  *""*  ^^ 
promifes  and  undertakings  aforefaid  mentioned  in  the  faid  decla-  plaintiff  accept. 
ration  of  the  faid  I&ac^  before  the  day  of  ifluing.out  of  the  origi*  ed  in  fatis&c. 
nal  writ  of  the  faid  liaac,  to  wit,  on  the  RtA  day  of  January  1779,  ^^^^    *^  ^* 
he  the  iaid  John  gave  and  delivered  to  the  faid  Ifaac  one  mahogany  ^^^*^* 
beaureau  and  book-cafe,  in  full  iatisfa£Uon  and  diicharge  of  the 
feveral  promifes  and  undertakings  mentioned  in  the  iaid  declara- 
tion, and  of  all  the  fums  of  money  therein  contained;  which  faid 
mahogany  beaureau  and  book-cafe,  fo  given  in  full  fatis&£lion 
and  difcharge  as  afore&id,  he  the  iaid  Ifaac  then  and  there  accept-* 
ed,  received,  and  took  of  the  faid  John,  in  full  fatisia<£lion  and 
difcharge  of  the  faid  feveral  promises  and  undertakings  mentioned 
in  the  faid  declaration^  and  of  all  the  fums  of  money  therein  con- 
tained ;  and  this  he  is  ready  to  verify  ;  wherefore  he  prays  judg- 
ment if  the  (aid  Ifaac  ought  to  have  his  (aid  adion  s^ainil  him,  &c.' 

W.  Manley. 

And  die  faid  Ifaac  fays,  that  by  reafon  of  any  thing  by  the  faid  Replication 
John  above  in  pleading  allcdged,  he  the  faid  Ifaac  ought  not  to  that  piaimifT did 
l^  ^ barred  from  having   or   maintaining  his  faid  a<5^ion  thereof  not  accept,  &c« 
i^ainft  the  iaid  John ;  becaufe,  proteiling  that  the  iaid  John  did  '^  iatufaaioiu 
%>c.give  and  deliver  to  him  the  faid  Ifaac  one  mahogany  beareau 
and  book-cafe,  in  full  fatisfadion  or  difcharge  of  the  feveral  pro- 
mifi^a  and  undertakings  mentioned  in  the  faid  declaration,  as  the 
&h1  John  hath  above  in  pleading  alledged :  Yet,  for  replication  in 
t^i$  behalf,  the  faid  Ifaac  faith,  that  the  faid  likac  did  not  acapty 
uct'ivey  and  take  of  and  from  the  faid  John  the  faid  mahogany 
beaureau  and  book-cafe,  in  full  fatisfadlion  and  difcharge  of  the 
kii  iieveral  promiies  and  undertakings  mentioned  in  the  bl^  decla* 

K  4  A     ration^ 
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ration,  in  manner  and  form  as  the  (aid  John  hath  above  in  ptcadU 
ing  aliedged ;  and  this  he  the  faid  Kaac  prays  may  be  enquired  oE 
by  the  country,  and  the  faid  John  doth  the  like,  &c.  i  therefore 
let  a  jury  come  before  our  faid  lord  the  king  at  Weftminfter, .  on 
next  after  ,  by  whom,  &c.  and  who  neither,  &c.$ 

to  recognize,  &c. ;  becaufe,  as  well,  &c }  the  (ame  day  is  given 
to  the  faid  parties  there,  &c. 


mtnt  that  de.  againft  \  &c.  faid  defendant  by  leave,  &c.  faith,  that  &id 
^T*'*"u.nt*ff"  R^AD.  J  plamtiff(«^w«i?;f)5  bccaufehcfaith.thatlongbe- 
creditor  a  debt  ^^^^  the  making  of  the  feveral  promifes  and  undertakings  in  the  £iid- 


due  to  him  from  declaration  mentiuncd,  the  faid  plaintiiF  was  retained  and  employ- 
piaimiff,     and  ed  in  the  way  of  his  art  or  bulinels  of  a  builder  by  faid  defendant, 
that  it  mould  be  ^^  ^^^^  ^^^  huWA  certa.n  ereftions,  edifices,  and  buildings  of  and 
ftaionfrom'de   ^^^  '^^  ^^^  defendant,  to  wit,  at  Wcftminfter  aforeiaid  j  and  be- 
ffndample^d^d.  ing  fo  retained  and  empioycrd  as  aforefaid,  he  the  iaid  plaintifF  af- 
terwards, and  b(  fore  the  making  the  feveral  promifes  and  under- 
takings in  the  f^id  declaration  mentioned,  and  long  before  the 
fuing  forth,  &c.  againA  the  faid  defendant,  appointed,  commiffion* 
ed,  and  deputed  one  James  Pingney,  who  was  then,  and  yet  isy  a 
builder,  to  fuperintend,  dire6i,  do,  and  perform,  as  well  the  laid 
buflnefs  of  the  faid  defendant,  as  divers  other  affairs  and  bufiaefe 
for  him  the  faid  plaintiff,  to  wit,  at  Weftminfter  aforeiaid:  And 
the  faid  defendant  further  faith,  that  the  faid  J.  P.  being  fo  ap- 
pointed, &c.  aforefaid,  in  manner  and  for  the  purpofes  aforelaidy 
he  the  faid  J.  P.  did  accordingly  afterwards,  and  before  the  mak- 
ing of  the  agreement  hereafter  mentioned,  and  alfo  before  the  fu- 
ing forth,  &c.  fuperintend  and  ere  A  the  ereding  and  building  and 
eredions  and  buildings,  and  the  repairing  and  amending  the  faid 
other  edifices  and  buildings  of  the  iaid  defendant,  of  and  for  him 
the  faid  plaintiff,  to  wit,  at,  &c.  aforefaid ;  and  thereupon  after* 
wards,  and  after  the  making  of  the  faid  feveral  promifes  and  under- 
takings in  the  faid  declaration  mentioned,  and  before  the  fuing 
forth,  &c.  to  wit,  on  the  Arft  day  of  January,  A*  D.   X776,  at 
Weftminfter  aforefaid,  a  certain  difcourfe  was  had  and  moved  by 
and  between  the  faid  plaintiff  and  the  (aid  defendant,  of  and  coo- 
cerniiig  the  premifes, .  and  alfo  of  and  concerning  the  means  by 
which  the  faid  plaintiff  ihould  be  fatisfied  by  the  &id  defendant  for 
his  labour,  care,  diligence,  and  expences  in  and  about  the  (aid 
premifes  ;  and  upon  that  difcourfe  it  was  then  and  there,  to  wit, 
on  the  day  and  year  laft  aforefaid,  at,  &c*  aforefaid,  agreed  by  and 
between  the  faid  plaintiff  and  the  faid  defendant,  that  the  faid  de* 
fendant  (hould  pay  or  caufe  to  be  paid  to  the  (aid  J.  P.  the  fum  of 
five  hundred  pounds,  of  lawful,  &C  as  and  for  a  payment  for  and 
jn  behalf,  and  of  and  from  him  the  (aid  plaintiff  to  the  faid  J.  P«  for 
money  due  and  owing  from  the  faid  plaintiff  to  the  faid  J.  P.  and 
that  on  payment  thereof  he  the  faid  defendant  (hould  be  wholly  re- 
jcafed,  ex6nerated|  suid  difcharged  of  and  froon  the  faid  feveral 

promif^ 
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pfeMBifef  and  underukings  in  the  (aid  declaration  mentioned,  and 
alfoof  and  from  all  damages  and  fums  of  money  thereupon  due^ 
owing,  and  accrued :  And  the  faid  defendant  further  faith,  that 
he,  confiding  in  the  (aid  agreement,  fo  made  between  her  Che  faid 
plaintiff  and  the  faid  defendant ;  and  the  faid  plaintiff  in  manner  as 
aforefaidy  did  afterwards,  to  wit,  on  the  third  day  of  February  in 
the  year  laft  aforeiaid,  at,  &c.  aforefaid,  in  purfuance  of  the  (aid 
agreement,  and  by  and  with  the  knowledge,  privity,  and  confenc 
of  the  faid  plaintiff,  pay  unto  the  faid  J*  Pingney  the  (aid  fum  of 
£ve  hundred  pounds  in  the  faid  agreement  mentioned,  and  which 
laid  fum  of  five  hundred  pounds  he  the  faid  J.  Pingney  then  and 
there  took,  accepted,  and  received  of  and  from  him  the  faid  de* 
fendant,  as  and  for  payment  for  and  on  behalf,  and  of  and  from  the 
(aid  plaintiff  to  him  tlrc  faid  J«  P.  to  wit,  at  We((minfter  aforefaid; 
by  reafon  whereof,  and  ac(5ording  to  the  tenor  and  cffcSt  and  by 
virtue  of  the  (aid  agreement,  he  the  (aid  defendant  became,  and 
then  and  there  was  wholly  releafed,  exonerated,  and  difcharged  of 
and  from  the  faid  feveral  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and  alfo  of  and  from  all  damages  or  fums 
of  money  thereupon  due,  owing,  or  accrued*  to  wit,  at  Weft- 
miofter  »Fore(aid ;  and  this,  &c.  wherefore,  &c.  if,  &c.  3d  Plea^ 
a  (et  off  for  five  hundred  pounds  paid,  lent,  had,  and  received, 

&C  J.  MiNGAY* 


FIRST  General  Iffue.  And  for  further  plea  in  this  behalf,  the  Piet.  «ft,  Nm 
£ud  Samuel,  by  leave  of,  &c.  fays  [a^so  npn]  ;  becaufe  he  fays,  ^^wg^*  ftd,in- 
that  the  (aid  Samuel,  at  the  time  of  the  making  of  the  faid  feve-  ^'^t*  ^ 
ral  promifes  and  undertakings  in  the  faid  declaration  mentioned,  ^^  indebted  to 
was  under  &e  age  of  twenty-one  years,  to  wit,  of  the  age  of  the  plaintiff  in 
twenty  years  and  no  more,  to  wit,  at,  &c.  in,  &c. ;  and  this,  62L  and  no 
&c.  i  wherefore,  &c. ;  and  for  fiirther  plea  inthis  behalf,  the  (aid  "»<«»  *^^  ^ 
Samuel,  by  lik?  leave,  &c.  fays  [a^h  non^ :  becaufe  he  the  faid  ^$^^4^^^ 
Samuel  (ays,  that  he  the  faid  Samuel,  after  the  making  of  the  faid  (^^2^  ^iq^  i^. 
fcvcral  fuppofed  promifes  and  undertakings  in  the  (aid  declaration  queft  he  gave 
mentioned,  to  wit,  on,  &c.  at,  &c.  was  indebted  to  the  faid  Ed-  them  •  warrant 
ward  in  the  fum  of  (ixtv*two  pounds  of,  &c,  upon  or  by  virtue  of  °^  f^^"^J^ 
the  (aid  feveral  fuppofed  promifes  and  undertakings  in  the  faid  de-  mem  whicfaUie 
ciamion  motioned,  and  no  more,  and  al(b  to  one  A*  B.  in  the  puintiff  ivceiT- 
fum  of  two  hundred  and  thirty-eight  pounds  of,  &c*  making  to-  edin  full  (atis* 
gether  the  fum  of  three  hundred  pounds ;  and  he  the  (aid  fedion  of   hit 

b«ng  fo  indebted  to  the  (aid  Edward  and  A.  B,  afterwards,  to  ^^^.^^ilJi^d 
wk^  on,  &c*  at,  &c.  at  the  fpecial  inftance  and  requeft  of  the  ^"  'jodrment 
fiid  Edward  and  A.  B.  figned  and  fealed,  and  as  his  zSt  and  deed  thereon, 
figned  and  delivered  a  certain  deed  or  inftrument  called  a  war* 
nmt  of  attorney,  to  confefs  judgment,  bearing  date  the  day  and 

Cir  laft  aforefaid,  di  reded  to  certain  perfons  therein  named,  as 
iog  attornies  of  his  majefty*s  court  of  king's  bench  at  Weft* 
ninfter  refpedively,  or  to  any  other  attorney  of  the  fame  court, 
IP4  thttebjf  impowerod  tiiem^  or  any  or  either  of  thcniy  or  anj 

odier. 
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• 

Other  attorney  as  aforefaid,  to  appear  for  him  the  £iid  Samuel,    iti 
-hisfaid  msjcfty's  court  of  king's  bench  at  Wcftminfter,  as  of 
Hilary  term  then  laft  paft,  or  any  other  fuhfequent  term,  and  ta 
receive  a  declaration  againft  him  the  faid  Samuel,  at  the  fatt  ot 
the  faid  Edward  and  A.  B.  in  a  plea  of  deht,  for  the  fum  of  three 
hundred  pounds  (of  which  fum  of  three  hundred  pounds  the  fum 
of  (ixty- two  pounds  fo  due  and  owini;  from  the  faid   Samuel  Co 
the  faid  Fidward^  was  part  and  parcel)  and  to  fufFer  judgment  ta 
go  againft  him  in  fach  fuit   for  the   faid  fum   of  three   hundred 
pounds  by  default  or  otherwife,  and  then  and  there,  at  the  iaid 
inftance  and  requefl  of  them  the  faid  Edward  and  A.  B.  then  and 
there  delivered  the  faid  deed  or  in((rument,  fo  executed  by  him 
the  faid  S.  as  aforefaid,  in  full  fatisfa£lion  and  diicharge  of  the  faid 
fum  of  money  fo  then  due^and  owing  to  them  the  faid  Edward  and 
A.  B>  refpe£tiveiy  asaforefaid,  and  which  faid  deed  or  inft rumen t 
called  a  warrant  of  attorney^  to  confefs  judgment,  they  the   faid 
Edward  and  A.  B.  then  and  there  accepted,  had,  and  received  of 
and  from  the  fc^d  Samuel,  in  full  fatisfa£lfon  and  difcharge  of  the 
laid  feveral  fums  of  money  fo  due  and  owing  from  the  faid  S*  to 
the  faid  Edward  and  A.  B.  refpe£tively  as  a^refaid:   And  the  (aid 
S.  further  (ays,  that  the  faid  deed  or  inftrument  called  a  warrant 
of  attorney  to  confefe  judgment,  fo  being  executed,  delirered, 
and  accepted  in  manner  and  on  the  occafion  aforefaid,  they  the  faid 
Edward  and  A.  6.  afterwards,  to  wit,  on,   &c.  at,   &c.  i;aufed 
the  faid  judgment  to  be  entered  up  of  record  in  the  faid  court  of 
king's  bench  at  Weftminfter  againft  the  iaid  Samuel,  as  of  the 
term  of  St.  Hilary. aforefaid,  in  the  twenty-fixth  year  of  the  reign 
of  our  faid  lord  the  king,  for  the  faid  fum  of  three  hundred  pounds 
fo  due  and  owing  to  the  faid  Edward  and  A.  B.   refpedtively  as 
aforefaid  (of  which  faid  fum  of  three  hundred  pounds  the  faid 
fum  of  fixty^two  pounds  fo  due  and  owing  from  the  faid  S.  to  the 
laid  Edv/ard,  was  part  and  parcel),  as  alfo  for  fixty- three  fhiUings 
which  were  awarded  to  the  faid  kdward  and  A.  B.  in  and  by  the 
iaid  court  of  king's  bench,  for  their  damages  by  them  fuftained^ 
as  well  on  occafion  of  the  detention  of  that  debt  as  for  their  cofU 
and  charges  by  them  about  their  fuit  in  that  behalf  expended,  as 
by  the  record  and  proceedings  thereof  ftill  remaining  in  the  faid 
court  of  our  faid  lord  the  king,  before  the  king  himfelf  at  Weft* 
minfter,  more  fully  appears :  And  the  faid  Samuel  further  fays, 
that  the  faid  judgment  ilill  remains  in.  the  faid  court  of  our  faid 
lord  the  now  king,  before  the  king  himfelf,  in  full  force,  ftrength, 
and  cfFc6t,  not  kt  afide,  reverfed,  or  any  Way  annulled  or  made, 
void :  And  the  faid  Samuel  avers,  that  -no  more  money  was  due 
and  owing  from  the  (aid  Samuel  to  the  faid  Edward,  upon  or  by 
virtue  of  the  faid  feveral  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  than  the  faid  fum  of  fixty- two  sounds ,  to 
wit,  at,  ,89c.  f  and  this,  &c. :  whenefore>  &Ci  (Set  oir  for  meat^ 
drink,  boards  walhing,  and  lodging.) 

■ 
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ACCOUNT    STATED. 

Cr  A  K  S       ^      AND  the  faid  Wllliaai)  by  Robert  La  wlefg,  his  PUa  to  an  aaion 
tit  thifuit  of  >  attorney,  comes  and  defends  the  wrong  and  injury,  ^gainft  the  tc- 
Walicer.,  J  when,  &c.  and  faith,  that  the  faid  Benjamin  ought  "^^^^  ^jlj 
not  to  have  or  maintain  his.  aforefaid  adion  againft  him,  becaufe  the *fuit*orin- 
he  (ays,  that  after  the  making  of  the  faid  feveral  promifes  and  un*  dorfec,  that 
dertakings  in  the  faid  declaration  mentioned,  and  before  the  day  plaintiff  and  de. 
of  exhibiting  the  bill  of  the  faid  Benjamin  in  the  fuit,  to  wit,  the  fc««i*nt    ft»»^ 
fecond  day  of  November  in  the  faid   year  of  Our  Lord  1790,  ^^U,"**  J^' 
at  Weilminfter  aforefaid,  a  certain  account  was  had  and  ftated  by  ^aufes  of  ac- 
and  between  the  faid  Benjamin  and  the  faid  William,  of  and  con-  ti«n    men- 
ccrning  the  faid  feveral  fums  of  money  in  the  faid  declaration  men-  t»«J>«<* ««  deda* 
tioned;and  u]x>n  that  account  the  faid  William  was  then  and  there  ^^*  and  de- 
found  to  be  in  arrear  and  indexed  <o  the -Mtf  Benjamin  in  rhe  fum  found  in  arrMii 
of  nineteen  pounds  ten  (hillings  and  fevenpence  of  lawful  money  and  gave  plain- 
of  Great  Britain,  and  no  more;  for  which  faid  fum  of  nineteen  tiff  a  negotiable 
pounds. ten  (hillings  and  fevenpence  he  thejaid  William  then  and  pwMniffon^  note 
there  made  and  delivered  to  the  faid  Benjamin  his  certain  promif-  ^^  "^JJ^^ 
fory  note  in  writing,  with  his  own   hand  thereunto   fubfcribed,  J^dorfed'*  away 
bearing  date  the  fame  day  and  year  laft  aforefaid,  whereby  the  before  aaioa 
faid  William  then  and  there  promifed  tojpay,  (ix  months  after  the  bsought.where- 
datc  thereof,  to  the  faid  Benjamin  or  his  orde^  the  fum  of  thir- ^^^*'*^^.  ^ 
teen  pounds  ten  (hillings  and  fevenpence  for  value  received:  And^^J^^** 
tfaefafd  William  in  fa(^  faith,  that  the  faid  Benjamin  afterwards, 
to  wit,  on  th"e  fecond  day  of  November  in  the  year  laft  aforefaidi 
at  Weftminfter  aforefaid,  by  his  certain  indorfement  in  writing  on 
the  faid  la  A  mentioned  note,  ordered  and  applied   the  contents 
thereof  to  be  paid  to  one  Peter  Wiggins  or  his  order,  for  value 
Wcelved,    and  then   and   there    delivered    the  faid  note  fo   iii- 
dorfed,  to  the  faid. Peter  Wiggins;  by  reafon ^whereof,  and  by 
force  of  the  ftatute  in  fuch  cafe  made  and  provided,  the  faid  Wil- 
liatn  became  liable  to  pay,    and  ftill  is  lial^le  to  pay,   to  the 
laid  Peter  VViggins,  the  faid  fum  of  nineteen  pounds  ten  (hillings 
and  fevenpence,  according  to  the  tenor  and  efredi  of  the  faid  note, 
to  wit,  at  Weftminftcr  aforefaid  j  and  this  the  faid  William  is 
ready  to  verify  j  wherefore  he  prays  judgment  if  the  (aid  Benja- 
Doin  ought  to  have  or  maintain  his  aforefai(^  action  thereof  againft 
him,  &c. 

And  the  faid  Benjamin,  as  to  the  faid  plea  of  the  faid  William  Replication 
by  him  above  pleaded  in  bar,  fays,  that  he  the  (aid  Benjamin,  by  thereto, 
tcafon  of  any  thing  therein  contained,  ought  pat  to  be  barred  from 
having  and  maintaining  his  aforefaid  attion  thereof  againft  the 
feid  William,  becaufe,  protefting  that  the  faid  plea  and  the  mat- 
ters therein  contained  in  manner  a.id  form  as  the  fame  are  above 
{)leadcd  and  fet  fbrth,  are  not  fuflicient  in  law  to  bar  the  faid  liex^ 
amin  irom  having  sbid  maiataJaing  bis  (aid  action  againft  ^be 
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faid  WilHam ;  protefting  alfo,  that  the  (aid  Wflliam  was  and  it 
indebted  to  the  faid  Benjamin  in  more  money  than  nineteen  pounds 
ten  (hillings  and  fevenpence  in  the  faid  plea  roentionedf  upon  the 
feveral  caufes  of  adion  in  the  faid  declaration  mentioned,  to  wit^ 
in  the  feveral  fums  of  money  in  the  faid  declaration  mentioned  ; 
protefting  alfo,  that  he  the  faid  Benjamin  did  not  indode  the  iaid 
note  in  the  faid  plea  mentioned,  or  order  the  contents ,  thereof  to 
be  paid  to  the  (aid  Peter  Wtegins  in  the  faid  (Jea  mentioned,  for 
replication  thereto^  he  the  (aid  Benjamin  fajrs,  that  the  (aid  Wil- 
liam did  make  and  deliver  to  the  faid  Benjamin  the  (aid  note  in 
the  (aid  plea  mentioned,  in  manner  and  form  as  the  (aid  William 
hath  above  in  his  faid  plea  in  that  behalf  alledged ;  and  this  he  the 
iaid  Benjamin  prays  may  be  enquired  of  by  the  country,  &c« 
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fUt  tiiefvtv.         Kendrick    ;\      AND  the  faid  Edward,  in  his  own  peribiit 
Attr  adioa  againft         >  comes  and  defends  the  wrong  and  injuiTt 

.ending  for  Ae  Price,  one,  &cJ  when,  &c.  and  fays,  that  be  ought  not  to  be 
Mne  promi  et.  compelled  to  anfwer  the  declaration  in  this  behalf,  becaufe  he  (aysy 
that  the  bill  of  the  (aid  Samuel  by  him  above  exhibited  againft  the 
faid  Edward  in  this  behalf,  was  exhibitied  againft  him  by  the 
faid  Samuel  in  the  court  of  our  lord  the  king  of  the  bench  here 
in.this  fame  Hilary  term,  and  not  before,  to  wit,  at  WeSminfter 
aforefaid,  in  the  faid  county  of  Middlefex,and  that  heretofore,  to 
wit,  in  Michaelmas  term  laft  paft,  in  the  twenty-eighth  year  of 
the  reign  of  our  lord  the  now  icing,  the  faid  Samuel  impleaded 
the  faid  Edward  in  the  court  of  our  lord  the  king  before  the  king 
himfelf,  then  and  flill  being  held  at  Weftminfter  in  the  (aid  coun- 
ty of  Middlefex,  and  then  in  the  (aid  court  of  our  (aid  lord  the 
king,  before  the  king  himfelf,  exhibited  his  certain  other  bill 
againft  the  (aid  Edward,  in  a  plea  of  trefpafs  upon  the  cafe,  of  and 
upon  the  non-performance  of  the  very  fame  identical  promi(es  and 
urKlertakings  in  the  faid  bill  and  declaration  of  the  (aid  Samuel  in 
this  prefent  fuit  mentioned,  then  and  there,  by  his  (aid  bill  fo  by 
him  exhibited  in  the  faid  court  of  our  faid  lord  the  king  before 
the  king  himfelf,  againft  the  (aid  Edward,  complaining  diat 
whereas  [here  fet  out  the  whole  of  the  declaration,  which  m  thi^ 
cafe  was  on  a  promifiary  note]  ;  and  therefore  he  prayed  relief  &c* 
as  by  the  record  and  proceedings  thereof  (till  remaining  in  the 
faid  court  of  our  (aid  lord  the  king,  before  the  king  himfelf,  more 
fully  appears:  And  the  faid  Edward  further  (ays,  that  the  biA  Sa<* 
muel,  the  plaintiff  in  the  (aid  former  fuit,  and  the  (aid  Samuel 
in  the  prefent  fuit)  is  one  and  the  dune  perfiw  and  not  divers  or 
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Afffftnt  perfons;  and  the  laid  Edvirard,  die  defendant  In  the  fiiid 
Ibrmer  fuit,  and  the  faid  Edward,  the  defendant  in  this  prefent 
fuit,  19  one  and  the  (ame  peribn,  and  not  dirers  or  different  per- 
fons ;  and  that  the  feveral  caufes  of  adion  mentioned  and  con« 
tained  in  the  faid  bill  in  the  (aid  former  fuit,  and  the  faid  feveral 
caufes  of  adion  mentioned  and  contained  in  the  faid  bill  and  de- 
claration in  this  prefent  fuit,  are  the  very  (ame  identical  caufes  of 
aftioo,  and  not  divers,  different,  or  other  caufes  of  aAion,  and 
diat  the  (aid  former  fuit  fo  by  the  faid  Samuel  brought  and  profe* 
CQted  againft  him  the  faid  Edward  in  the  faid  court  of  our  (aid  lord 
die  king,  before  the  king  himfelf,  as  aforefaid,  was,  at  the  time 
of  the  exhibiting  of  the  bill  of  the  faid  Samuel  in  this  prefent  fuit, 
and  (Kll  is  depending  in  the  faid  court  of  our  faid  lord  the  king, 
before  the  king  himfelf,  not  difcontinued,  tried,  or  determined  ; 
and  this,  &c* ;  wherefore,  &c.  if  he  ought  to  .be  compelled  to 
aofwer  to  tlie  declaration  of  the  faid  Samuel  in  this  prefent  fuit, 
&c«  Geo.  Hill. 

And  die  &id  Samuel  (ays,  that  by  reafon  of  any  thing  by  the  RepSaOon  t» 
£ud  Edward  above  in  pleading  alledged,  he  the  faid  Edward  to  the  tht  laApica. 
faid  declaration  of  the  faid  Samuel,  ought  not  to  be  compelled  to 
toTwer,  becaufe  he  fays,  that  true  it  is  that  the  faid  Samuel  did, 
in  Michaelmas  term,  in  the  twenty-eighth  year  of,  &c.  implead 
the  fatd  Edward  in  the  faid  court  of  our  faid  lord  the  kine,  before 
tbc  king  himfelf,  the  (aid  court  then  and  ftill  being  at  Weftminfter 
a&refaid  in  the  faid  county  of  Middlefex,  and  then,  in   the  (aid 
court  of  our  (aid  lord  the  king,  before  the  king  himfelf,  exhi- 
bited his  certain  bill  againft  the  faid  Edward  in  a  certain  plea  of 
treJjafs  on  the  cafe,  in  manner  and  form  as  the  faid  Edward  hath 
in  and  by  his  (aid  plea  by  him  above  pleaded  aljedged;  but  the 
&id  Edward  further  fays,  that  afterwards,  and  long  before  the  faid 
Samuel  exhibited  his  faid  bill-in  this  fuit,  to  wit,  in  Michaelmas  term 
aforefaid,  the  faid  Samuel  came  into  the  faid  court  of  our  faid  lord 
the  king,  before   the   king  himfelf,    the  fame  court  then  and 
*ill  being  held  at  Weftminfter  in  the  fame  county  of  Middlefex, 
and  defended  the  wrong  and  injury,  &c.  and  prayed  judgment 
of  the  (aid  bill  fo  exhibited  in  the  former  fuit,  becaufe  that  the 
few  Edward  was  not,  nor  ever  had  been,  one  of  the  attornics  of 
the  court  of  our  faid  lord  the  now  king,  before  the  king  himfelf,  as 
thctid  Samuel  had  in  and  by  his  faid  bill  in  the  faid  plea  men- 
tioned alledged,  which  faid  allegation  he  the  faid  Edward  was 
itady  to  verify  j  wherefore  he  the  faid  Edward  prayed  judgment  of 
tbe  &id  bill  of  the  faid    Samuel,  and  that  the  fame  might  be 
qualhed :  And  the  faid  Samuel  further  fays,  that  he  the  faid  Sa- 
njucl  afterwards,  and  before  the  exhibiting  of  the  (kid  bill  of  the     ' 
»id  Samuel  in  this  prefent  fuit,  to  wit,  in  Michaelmas  term  afore- 
Mfd|  freely  in  die  (aid  court  of  our  faid  lord  die  king,  before  the 
*mg  himlelf,  the  faid  court  then  and  ftill  being  at  Weftminfter 
afcrdaid  in  the  (aid  county  of  Middlefex,  acknowledged  that  he 
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C<mU  not  deny  the  £iid  aDegation  tt>  the  &id  plea  of  the  bid  S»* 

muel,  exhibited  by  him  as  aforesaid  in  the  (aid  court  of  our  &ki 
lord  the  ictng»  before  the  kin^  himfelf^  for  the  caufe  aforefaid^  in 
and  by  the  (aid  plea  of  the  (aid  Edward  by  him  thereto  above  made 
alledged,  but  admitted  the  fame  to  be  true ;  and  thereupon  it  iras 
confidercd)  in  and  by  the  (aid  court  of  our  faid  lord  the  king  before 
the  kinghimfelf,  that  the  faid  bill  of  the  faid  Samuel  by  him  againft 
the  faid  Edward  exhibited  i  n  the  court  of  our  faid  lord  the  king^  before 
the  king  himfelf,  (hould  be  qua(hed,  as  by  the  record  and  proceed^ 
ings  thereof  remaining  in  the  faid  court  of  our  faid  lord  the  kingf 
before  the  king  himfelf  at  Wcftminfter  aforefaid,  more  fully  9p^ 
pears ;  without  this,  that  the  faid  former  fuit  fo  by  the  faid  Samuel 
brought  and  profecuted  againfl  him  the  (aid  Edward  in  the 
court  of  our  faid  lord  the  king,  before  the  king  himfdf^ 
^  the  time  ot  exhibiting  of  the  bill  of  the  faid  >5aalucl  ia  this 
preient  fuit  depending  in  the  faid  court  of  our  faid  lord  the  king, 
before  the  king  himfelf,  not  difconcinued,  tried,  or  determined ;  and 
this,  &c. :  wherefore,  &c.  ;  and  that  the  faid  Edward,  to  the  afore- 
£ud  declaration  of  the  (aid  Samuel,  may  anfwer,  &c» 

T.C.  KiRBY. 

Rejoinder  to laft      And  the  (aid  Edward  (aith,  that  he,  by  reafon  of  any  thing  by 
IS^^^d  *  "^  *^  ^^*^  Samuel  above  in  pleading  alledged,  ought  not  to  be  coi»» 

pelled  to  anfiver  to  the  declaration  aforefaid  of  the  (iud  Sanoiiek 
becaufe  he  fays,  that  there  is  not  any  fuch  record  of  the  aforeftid 
judgment  remaining  in  the  faid  court  of  our  laid  lord  the  kifigt 
before  the  kinghimfelf,  at  Weil minftcr aforefaid,  as  the  faid  Sa- 
muel hath  above  in  his  faid  plea  fo  by  him  above  plead«^d«  by  way 
of  reply  in  that  behalf  ^Hedged ;  and  of  this  he  the  faid  Samuel 
puts  himfelf  upon  the  judgment  of  the  court  here;  and  triereupon 
the  faid  Samuel  is  commanded  by  the  faid  court  here  that  he 
produces  the  faid  record,  if  any  fuch  there  be,  before  the  jufttoes 
of  our  faid  lord  the  king  of  the  bench  at  Weftminfter,  in  fifteen 
days  of  Eafter,  and  that  he  fail  not  at  his  peril  ;  the  fame  day  is 
given  to  the  ^id  Edward  there,  iiCf 

George  Hitu 


Plea  of  prior  ac-  Fero^,  ^  AND  faid  defendant,  by  At  B.  his  attorney, 
tion  dtpending  at  the  fuit  of  >  comes  and  defends  the  wrong  and  injury,  when* 
1antiyt!mk^  *^^'  ^^'  *"^  ^2^*>  *^'  faid  plaintiff,  (aliio  n(fn),h^'. 

rupiT  'before  ^^^^^  ^^  faith,  that  after  the  makmg  of  the  faid  promifes  and  un* 
they  become  dertakings.in  faid  declaration  mentioned,  and  before  faid  T.  D. 
tMDkrupts.         and  J.  W.  became  bankrupts  as  afore(aid,  to  wit,  on   Monday 

next  after  the  morrow  of  AH  Souls  in  Michaelmas  term,  in  the 
twenty- firft  year  of  the  reign  of  our  lord  the  now  king,  before 
our  lord  the  now  king  at  Weftminfter,'  came  faid  i  .  D.  and 
T.  W.  by  C.  D,  their  attorney,  and  brought  into  the  court  of  our 
ford  the  king,  before  the  king  himfelf  then  there,  their  certain -bill 
againft  faid  defendant^  being  in  the  cuftody  of^  &c.  in  a  plea  of 

trefpais 


ANOTHER  ACTION,  &C.-PLEA-  HJ 

treTpafs  on  the  caie  on  promifes  to  faid  T.  D.  and  J«  W.  their 
damage  of  pounds,  of,  &c.  for  the  not  performing  of  • 

the  fame  identical  promifes  and  undertakings  in  faid  declaration 
mentioned,  and  the  £iid  T.  D.  and  J.  W,  then  and  there  found 
pledges  for  the  profecution  of  their  faid  bilU  as  by  the  re* 
cord  and  proceedings  thereof  remaining  in  {kid  court  of  our 
faid  lord  the  king,  before  the  king  himklf  now  here  (reference 
beii^  thereto  had)  will  more  fully  and  at  large  appear  :  And 
(aid  defendant  in  fa£t  further  faidi,  that  faid  bill  fo  proCbcutod 
by  (aid  J.  D.  and  T.  W.  as  aforefaid,  is  fliil  depending  in 
£ud  court  of  faid  lord  the  king,  before  tlie  king  himfelf  no^' 
here,  in  no  wi(e  abated,  difcontinued,  tried,  or  determined,  but 
the  fame  is  (lill  wholly  undetermined ;  .and  this,  &c. ;  where* 
fore,&c«  i^  &c«  V.  Law£$. 


Grant  ^     NGN  ASSUMPSIT.  And  for  Pki,  th«t  <*- 

at  the  fuit  of  >  further  plea  in  this  behalf,  thp  faid  lained  ■  verdift 

Watson  and  Another  J  defendant,  by  leave,  &c.  faith,  that  *^'**.    i«<Jpn«« 
thefaidplaintiflf  £2^w  non.  becaufe  he  (aith,  that  on  next  *??'r/\r    .«'^* 

after  in  lerm,  mthe       "      yearof  the  reign  of  prjor       aakm 

his  prefent  majefty  king  George  the  Third,  before  the  faid  lord  brought  by  the 
the  king  himfelf,  at  Weftminfter,  in  the  faid  county  of  Middlefsx,  plaintiff  agwnft 
came  the  fame  plaintiflfs  by  their  attorney,  and  brought  into  the  faid  ^^^^^  ^^ 
court  of  our  faid  long  the  king  then  there  his  certain  bill  againft  the  ^  aOion, 
(aid  defendant,  being  in  the  cuftody,  &c.  of  a  plea  of,  &c  \  and 
there  were  pledges  for  the  profecution  thereof,  to  wit,  J.  D.  and 
R.  R. ',  by  which  faid  bill  the  faid  plaintiffs  complained  againft  the 
(aid defendant, being  in  the  cullodyof,  &lc.\  for  that  whereas,  &c. 
(recite  the  declaration  in  the  original  a£bion,  and  omit  the  pledges) : 
and  afterwards,  to  wit,  in  that  fame  term  of  in  the  year 

aiorefaid,  the  faid  defendaiU,  by  her  attorney,  comes  into,  the 

court  of  our  faid  lord  the  king, before  the  king  himfelf,  at  Weft- 
minfter, and  defended  the  wrong  and  injury  when,  iac,  and  faid, 
that,  &c.  (recite  the  plea)  ;  and  the  faid  plaintiff  did  the  like,  &c. « 
which  faid  ifiUe  fo  joined  as  aforefaid,  afterwards,  to  wit,  on  the 
day  of  in  the  year  aforefaid,  at  Weftminfter  aforefaid, 

in  the  county  of  Middlefex  aforefaid,  came  on  to  be  trie  i,  and  was 
tried,  by  a  jury  of  the  faid  county  of  Middlefex,  before  the  right 
honourable  William  earl  of  Mansfield,  his  maj eft y's  chief  jufticfi 
affigned  to  hold  pleas  before  the  king  himfelf;  and  the  jurors  of  the 
(aid  jury  being  fummoned,  came  to  declare  the  truth  of  the  matter 
within  contained,  and  being  chofen,  tried,  and  fworn,  faid,  that  the 
faid  defendant  did  not  undertake  and  promife  in  manner  as  the  (aid 
plaintiff  hath  fo  complained  againft  her  the  faid  defendant :  There- 
fore afterwards,  to  wit,  in  Michaelmas  Term,  in  the  yearof 
the  reign  of  our  faid  lord  the  now  king,  before  the  king  himfelf,  it 
was  confidered,  that  the  faid  plaintiffs  Ihould  take  nothmg  by  their 
bill  aforefaid,  but  that  they  and  their  pledges  to  profecute  (bould  be 
amerced  for  their  falfe  claim  therein^  and  that  the  faid  defendant 

ihould 


.1       « 
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fliould  go  thereof  without  delay :  and  it  was  liirther  confidered  hf 
the  fatd  court  of  our  faid  lord  die  king  here,  that  the  iaid  defendant 
ihould  recover  againft  the  faid  plaintiffs  pounds  for  her 

coftsand  charges  by  her  about  her  defence  in  that  behalf  expended 
by  the  faid  derendant,  by  the  faid  court  of  oiir  faid  lord  the  now  king 
here,  according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
provided,  by'  her  ailent  adjudged,  &c.  as  by  die  record  and  pro- 
ceedings thereof,  now  remaining  in  the  faid  court  of  our  &id  lord 
Ac  now  kino;^  before  the  king  himfelf  here,  to  wit,  at  Wcftmin- 
fler  aforefaid,  may  more  fiiUy  appear  ;  which'faid  judgment  is  ftill 
in  full  force,  vigour,  and  cffeStj  not  in  the  lead  reverfed,  racatedi 
annulled,  or  made  void  :  And  the  faid  defendant  further  faith,  diat 
the  promifes  and  undertakings  in  the  bill  and  record  aforefaid  in  the 
fiud  former  fuit,  and  the  faid  promifes  and  undertakings  in  the  (aid 
'dedaradon  in  the  now  prefent  fuit,  are  the  fame  cau^  of  adion, 
and  not  other  or  different  caufes  of  a£lion  ;  but  the  faid  caufes  of 
a£Hon  in  the  (aid  prefent  declaration  in  the  prefent  fuit  are  fet  out 
with  fome  fmall  immaterial  variances  from  the  faid  bill  in  the  faid 
former  fuit,  diat  the  (ame  in  fa£t  may  feem  to  be  different  caufes  of 
action  i  and  that  the  faid  plaintiffs  in  the  faid  former  fuit  and  the 
laid  the  now  plaintiffs,  are  one  and  the  fame  perfons,  and 

not  other  or  diiferent  perfons,  and  the  faid  defendant,  the  defendant 
in  the  former  adion,  and  the  faid  defendant,  the  now  defendant, 
are  one  and  the  (ame  perfon,  and  not  other  or  different  perfons; 
and  this  the  £ud  defendant  is  ready  to  verify  :  wherefore  he  prays 
judgment  if  the  faid  plaihdff  ought  to  have  or  maintain  his  aforefaid 
ai^ion  againft  him)  &c.  J«  Warren. 


ARBITRAMENT. 

Plet  of  fttWif.  AND  the  (aid  Earl  comes  and  defends  the  wrong  and  injury 
*"*  •°*f**^-  when,  &c.  and  fays  [a^ionen)  ;  becaufe  he  faith,  that  after  the 
ward  fthews  **  making  of  the  faid  fevenJ  promifes  and  undertakings  and  before 
4^  ^     the  commencement  of  this  fuit,  to  wit,  on,  &c.  at,  ccc  divers  va- 

riances and  controverfies  had  been  had  and  moved,  and  were  then 
depending,  by  and  between  the  faid  John  and  the  faid  Earl,  for  the 
fettling  and  adjufting  of  which  faid  feveral  variances  they  the  faid 
John  and  Earl,  by  two  feveral  writings  obligatory,  bearing  date  the 
fame  day  and  year,  became  reciprocally  bound  to  each  other  in,  the 
penal  fum  of  pounds  to  be  paid  to  each  other,  with  conditions 

to  the  faid  bond  annexed  to  make  void  the  fame  if  the  faid  John  and 
Earl,  their  refpeSive  heirs  and  ailigns,  did,  &c.  as  by  the  faid  feveral 
refpedive.bonds  and  conditions,  relation  being  thereunto  refpedively. 
had,  will  more  fully  and  at  laree  appear  :  And  the  faid  Earl  in  faa 
fays,  that  the  faid  arbitrators  above-named  having  taken  upon  them« 
felves  the  burthen  of  the  arbitration  aforefaid  betwixt  the  faid  John 
and  the  faid  Earl,  and  having  deliberately  conddered  what  had  been 

alledged 
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^Hedged  and  ofFered  by  each  of  the  faid  parties,  afterwards,  and 
within  the  faid  time  above  limited  for  the  making  of  their  faid 
award,  to  wit)  on,  &c.  at,  &c.  made  their  award  in  writing  of  and 
concerning  the  promifes  fo  referred,  &c.  as  aforefaid,  under  their 
tands,  in  writing,  ready  to  be  delivered  to  the  faid  parties  ;  by 
which  faid  award,  after  making  all  allowances  to  the  faid  John,  they 
the  faid  arbitrators  found  the  faid  John  to  be  in  arrear  to  the  faid 
Earl  in  fixty  pounds  :  And  therefore  the  faid  arbitrators  by  their 
iaid  award  awarded  and  Ordered  the  faid  John  to  pay  to  the  faid  Earl 
or  his  order  the  faid  fixty  pounds  in  ten  days  after  the  date  of  the 
iaid  award,  which  has  not  yet  been  paid  ;  and  this,  &c.  :  wherefore, 
&c  Sam.  Cox. 

Precludi  non  ;  becaufe  protefting  as  to  the  fufficiency  of  the  plea;  RcpKcatJon, 
protefting  alfo,  that  they  the  faid  John  and  EarJ  did  not  htcomc  qutd  nullum  fect^ 
necefTarily  bound  to  each  other  byfuch  writing  obligatory  in  man-  ^^      arbitral 
ner  and  form  as  the  faid  Earl  hath  above  in  his  faid  plea  alledged  ;  "•"'*'• 
protefting  alfo,  that  the  faid  arbitrators  above-named  did  not  take 
upon  themfelves  the  burthen  of  the  faid  arbitration  betwixt  the  faid 
John  and  the  faid  Earl  in  manner  and  form  af>,  &c.  :  Neverthelefs, 
for  replication  in  this  behalf  the  faid  John  fays,  that  the  faid  arbi- 
trators did  not  make  any  fuch  award  of  and  concerning  the  premifes 
as  the  (aid  Earl  hath,  in  and  by  his  faid  plea  in  that  behalf,  alledged  i 
and  this  he  prays,  &c. 


JUDGMENT  RECOVERED. 

AND  the  faid  defendant,  by  A.  B.  his  attorney,  comQS  and  de-  judgment  re- 
fends  the  wrong  and  injury,  when,  &c.  and  fays,  that  the  faid  covered  in c. P. 
plaintiff,  a£iio  non'y  becaufe  he  faith,  that  the  faid  plaintiff  hereto-  pleaded  to  an 
fore,  to  wit,  in  term,  in  the  year  of  the  reign  of  *^^'^*"  ®-  ^' 

bis  prefent  majefty,  impleaded  him  the  faid  defendant  in  his  ma- 
jefty's  court,  before 'Alexander  Lord  Loughborough  and  his 
brethren,  then  his  majefty's  juftices  of  the  bench  at  VVcftminfler, 
in  a  certain  plea  of  trefpafs  on  the  cafe  on  promifes  to  the  faid 
plaintiff's  damage  of  pounds,  of  and  for  the  not  performing 

of  the  very  fame  identical  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and  fuch  proceedings  were  thereupon  had 
in  the  faid  court  of  our  faid  lord  the  king  of  the  bench,  in  that 
plea  that  the  f^id  plaintiff  afterwards,  to  wit,  in  the  very  fam6 
term,  in  the  year  aforefaid,  by  the  confideration  and 

judgment  of  that  court,  recovered  in  the  faid  plea  againft  the  faid 
defendant  pounds,  which  in  and  by  the  fiid  court  of  our 

faid  lord  the  king  of  the  bench  in  that  plea  were  adjudged  to  him 
the  faid  plaintiff  for  his  damages  which  he  had  fuftained,  as  well 
on  occafion  of  the  not  perfornxing  of  thofe  very  fame  identical 

Vol,  hi.  L  proioife* 
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promlfes  and  undertakings  in  the  faid  declaration  .n]entk«fj^|j|[ 
for  his  cods  and  charges  by  him  taid  out  about  his  fuit  in  llj|ft<- 
half,  whereof  the  faid  defendant  was  convicted,  as  by  the  scaoM 
and  proceedings  thereof  ftill  renriaining  in  the  court  of  <M8rlMl  ' 
the  king  of  the  bench  at  Weftminfter  aforefaid,  reference  lit^ 
thereunto  had,  more  fully  and  at  large  appears ;  which  faid  judg;* 
ment  dill  remains  in  its  full  force,  ftrength,  and  eiFe£^,  not  in  lAe 
lead  reverfed  or  made  void ;  and  this  he  the  (aid  defendant  is 
ready  to  verify  by  the  faid  record,  wherefore  he  prays  judgment 
if  the  faid  plaintiff  ought  to  have  or  maintain  his  aforefaid  adioa 
thereof  againft  him,  &c. 

Replication,  tatl  And  the  faid  plaintiff  faith,  that  he  by  any  thing  by  th^  iaidde" 
/!>/ record  to  the  fendant  in  his  faid  plea  alledged,  ought  not  to  be  barred  from 
above  pka  of  having  his  aforefaid  aflion  thereof  againft  the  faid  defendant }  bc- 
judpnent    re-  ^^^f^  ^^  f^yg  ^^^^  ^jj^j.^  jg  ^^^  ^^^y  j-^^jj  j-^^rj  of  the  recovery 

aforefaid  in  the  faid  plea  of  the  fand  defendant  mentioned  remain- 
ing  of  record  in  the  faid  court  of  our  lord  the  king,  (a)  before  the 
king  himfelf^  {^^  9f  ^^^  bench  at  JVeJiminfter)  as  the  faid  defen- 
dant hath  in  and  by  his  faid  plea  in  that  behalf  above  alledged; 
and  this  he  the  faid  defendant  is  ready  to  verify,  when,  where,  and 
in  what  manner  this  court  (hall  order,  direfb,  or  appoint;  and 
thereupon  the  faid  defendant  is  commanded  that  he  have  the  faid 
record  here  on  ,  and  that  he  fail  not  on  his  peril ;  the  fame 

day  is  given  to  the  faid  plaintiff  here,  &c. 

{a)  This  form  of  replication,  with  the  That  this  replication  may  condode 
alterations  in  italic,  will  do  for  Judg.  with  a  verification  when  the  record  ta 
ment  recovered  in  either  court.  dated  to   be  of   another  court,    vide 

2.  Wilf.  Z73.  ZZ4. 


f 


Keplication  toa      AFTER  the  ufual  anfwer  to  the  faft  of  the  plea,  by  affirming 
plea  of  nui  iiel  the  exiftence  of  the  record,  go  on  as  follows  :  And  this  he  is  ready 
renrJ  in  K.  B.  to  verify  by  the  faid  record  :  and  thereupon  he  prays,  that  the  faid 
rec«fxl  in    the  j-gcord,  which  is  on  a  roll  of  this  next  term,  in  the  twenty-fecond 
■June  court.       ^^^  aforefaid,  and  numbered,  may  be  feen  and  infpe<5led  by  the  faid 
court  here  :  and  becai^e  it  is  neceffary  and  convenient  that  the  faid 
record,  if  any  fuch  there  be,  be  infpefted  by  the  faid  court  here  be- 
fore judgment  is  given  in  the  premifes  a  day,  that  is  to  fay, 
next  after  is  given  to  the  faid  parties  to  be  before  our  lord 

die  king  at  Weftminfter  to  hear  judgment  thereon. 

FkU^  in  addiion  to  the  authorities  in     278.     %,  Lut.  1514..  and  the  authorities 
Caith.  517.     Rob.  Entr.  104.    where     therein  cited. 
tbef«  isalib  the  judgment.  Heme's  Plead. 


Plea  to  affmifo     AND  now  at  this  day,  that  is  to  fay,  on  Friday  next  after  the 
in  a  R.  judg-  iQorrow  of  All  Souls  in  this  fame  term)  until  which  day  the  laid 

ment    recovered 

in  C.  £.  in  fame  caufe  of  iame  una  with  dedantioB* 

John 


PLEA— REPLlCATION.-REJOINDERt  »♦; 

^»hn  had  leave  to  imparl  to  the  faid  bill,  and  then  to  anfwer  the 
ttacy  &c.  as  well  the  laid  Philips  by  his  faid  attorney^  as  the  fmid 
lohn^  by  Smidi  Nathaniel  Blagrave  and  William  Beckott  Latley^ 
nis  attornies,  do  come  before  our  lord  the  king  at  Weftminfter  i 
and* the  (aid  John  defends  the  wrong  and  injury,  when>  &c.  and  (kith, 
tfet  the  faid  Philip  Cawfton  ought  not  to  have  or  maintain  his  laid 
adion  thereof  againft  him ;  becaufe  he  tays,  that  after  the  making 
of  the  feveral  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  that  is  to  fay,  in  the  term  of  the  Holy  Trinity  now 
kft  paft,  the  faid  Philip,  in  the  (aid  court  of  our  lord  the  king  o£ 
common  bench,  at  Weftminfter,  in  the  county  of  Middlefex,  im- 
pleaded the  (aid  John  in  a  certain  plea  of  trcfpais  on  the  cafe  upon 
the  fame  identical  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  fuch  proceedings  were  had  thereon,  that  thefaid  Philip 
afterwards^  to  wit,  in  the  fame  term  of  the  Holy  Trinity,  by  the  con- 
iideration  and  judgment  of  the  faid  court,  recovered  againft  the  faid 
John  the  fum  of  one  hundred  pounds,  as  well  for  his  damages  occa<- 
noned  by  the  non-performance  of  the  fame  identical  promifes  and 
undertakings  in  the  faid  declaration  mentioned,  as  for  his  cofts  and 
charges  which  he  had  been  put  unto  in  and  about  that  Tuit  in  that 
behalf,  whereof  the  faid  John  was  convided,  as  by  the  record  and 
proceedings  thereof,  now  remaining  of  record  in  the  faid  court  of 
our  (aid  lord  the  now  king  of  common  bench,  at  Weftminfter  atbre- 
faid,  more  fully  appears  ;  which  faid  judgment  now  remains  in  full 
force  and  effect,  and  is  in  no  wife  reverfed  or  made  void  ;  and  this 
he  is  ready  to  verify  by  the  iaid  record  :  wherefore  he  prays  judg- 
ment if  the  faid  John  ought  to  have  or  maintain  his  aforefaid  action 
chere<rf' againft  him,  &a 

V.  Lawks. 


And  the  laid  Philip  faith,  that  by  reafon  of  any  thing  by  the  faid  RepKcation,  mti 
John  above  in  pleading  alledged,  he  the  faid  Philip  ought  not  to  be  ''•'  ''^^^ 
hstrrcd  from  having  his  faid  action  thereof  maintained  againft  the 
laid  John,  becaufe  he  the  faid  Philip  faith,  that  there  is  not  any  fuch 
record  o.  the  judgment  aforelaid  recovered  by  him  the  faid  Philip 
againft  the  faid  John  remaining  in  the  court  of  the  lord  the  king  of 
the  bench  at  Weftminfter  aforefaid,  as  the  faid  John  hath  above  in 
pleading  alledged  ;  and  this  he  the  faid  Philip  is  ready  to  verify  : 
wherefore  he  prays  judgment,  and  his  damages  by  reafon  of  the 
premifes  to  be  adjudged  to  him,  &c. 
< 

And  the  faid  John  fays,  that  there  is  fuch  a  record  of  thejudg-  Rejoiadcr, 
Oient  aforefaid  recovered  by  the  faid  Philip  againft  him  thefaid  Jonn 
remaining  in  the  court  of  the  lord  the  king  of  the  bench  at  Weft- 
minfter, as  he  the  faid  John  hath  above  in  pleading  alledged  ;  and 
this  he  the  iaid  John  is  ready  to  verify  by  the  faid  record :  and 
•thereupon  a  day  is  given  to  the  faid  John  by  the  court  of  our  faid 
lord  Ac  king  now  here,  that  he  may  produce  the  faid  jrecord  before 
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our  lord  the  king  at  Weftminftcr  on  next  after  at 

his  peril :  the  fame  day  is  given  to  the  faid  parties  to'be  there  to 
hear  the  judgment  of  the  court. 


Todpnent  reco-      AND  the  faid  Mary,  by  John  W,  her  attorney,  comes  and  dc- 
veredin  c.  B.  to  fends  the  Wrong  and  injury,  when,  &c.  and  fays,  that  the  faid 
adton  inB.  R.  James  ought  not  to  have  or  maintain  his  aforefaid  a£lion  againft 
her,  becaufe  (he  fays,  that  the  iaid  James  heretofore,  that  is  to 
lay,  in  Trinity  Term,  in  the  twenty-firft  year  of  the  reign  of  our 
lord  t!ie  now  king,  impleaded  the  faid  Mary  in  the  court  of  our 
laid  lord  the  king  of  the  bench,  at  Wcftminfter,  in  the  county  of 
Middlefex  aforefaid,  before  Alexander  lord  Loughborough  and  his 
brethren,  then  his  majefty's  juftices  of  the  bench  aforefaid,  in  z 
certain  plea  of  trefpafs  upon  the  cafe  upon  promifes,  for  the  non- 
performance of  the  identical  promifes  and  undertakings  in  the  faid 
declaration  above  finrcificd,  and  fuch  proceedings  were  thereupon 
had  in  that  plea  in  the^ame  court  of  our  faid  lord  the  king  of  the 
bench  aforefaid,  that  afterwards,  that  is  to  fay,  in  the  fame  Trinity 
Term,  the  faid  James  recov^^red  again  ft  th^faid  Mary  forty  pounds, 
for  the  damages  which  he  had  tuiiained,  as  well  by  reafon  of  the 
non-performing  the  faid  promifes  and  undertakings  fo  made  by  the 
£iiid  Mary  as  for  his  coils  and  charges  by  him  about  his  fuit  in  that 
behalf  expended,  whereof  the  (aid  Mary  was  convi^cd,  as  by  the 
record  and  proceedings  thereof,  remaining  in  the  faid  court  of  our 
&id  lord  the  king  of  the  bench  aforefaid,  at  Weftminfter  aforefaid, 
more  fully  appears  ;  which  faid  judgment  Aili  remains  in  full  force 
and  eflPedt,  not  reverfed  or  annulled  ;  and  this  the  is  ready  to 
verify  by  the  (aid  record :  wherefore  (he  prays  judgment  if  the  faid 
James  ought  to  have  or  maintain  his  aforefaid  ad  ion  thereof  againft 
her,  &c.  > 

W.  Baldwin. 


PietdCjudriiiefit      AND  the  faid  William  Conniers»  in  his  own  proper  perfon, 
rccovewL  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  fays, 

that  the  faid  William  Brown  ought  not  to  have  or  mainuin  his 
aforefaid  action  thereof  againil  him,  becaufe  he  faith,  that  the  faid 
William  BroWn  heretofore,  that  is  to  fay,  in  Eafter  Term  now  laft 
paft,  impleaded  the  (aid  William  Conniers  in  the  courtof  our  lord 
the  king,  before  the  kinghimfelf,at  We(lminfter,in  the  county  of 
Middlefex,  in  a  certain  plea  of  trefpafs  on  the  cafe  on  promifes,  to 
the  laid  William  Brown  his  damages  of  twenty  pounds,  for  the  not 
performing  the  very  kime  identical  promifes  and  undertakings  in 
the  laid  declaration  mentioned  ;  and  fuch  proceedings  were  there- 
upon had  in.  the  (aid  court  of  our  lord  the  king,  before  the  king 
huxdleiif  in  that  plea^  that  the  faid  William  Brown  afterwards,  to 

wi« 
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iprit,  in  that  very  fanieEafter  Term  now  laftpaft,  by  the  confide* 
ration  aad  judgment  of  that  court,  recovered  againft  the  faid  Wil- 
liam Conniers  twenty  pounds,  which  in  and  by  the  faid  court  of 
our  lord  the  king  in  that  plea  were  adjudged  to  him  the  faid  William 
Brown  for  his  damages  which  he  had  (uftained,  as  well  on  occafion 
of  the  non-performing  of  thofe  very  fame  identical  promifes  and 
undertakings  mentioned  in  the  (aid  declaration,  as  for  his  cods  and 
charges  by  him  laid  out  about  his  fuit  in  that  behalf,  whereof  the  faid 
William  Conniers  was  convifled,  as  by  the  record  and  proceedings  ' 
there^,  ftill  remaining  in  the  court  of  our  lord  the  king  at  Well- 
minfter  afore(aid,  reference  being  thereunto  had,  may  more  fully 
find  at  large  appear,  which  faid  judgment  (lill  remains  in  full  force, 
^rength,  and  efFe<St,  not  in  the  leatt  reverfed  or  made  void ;  and 
this  he  is  ready  to  verify  by  the  faid  record  :  wherefore  he  prays 
judgment  if  the  faid  William  Brown  ought  to  have  or  maintain  his 
^orefaid  a£tion  thereof  againft  him,  &c 

J,  C.  BOLTOK. 

And  the  faid  William  Brown  faith,  that  he,  by  reafon  of  any  thing  Replicitloii,  ml 
by  the  faid  William  Conniers  in  hisfaid  plea  above  alledged,ought  tid  r«cw^ 
not  to  be  barred  from  having  his  faid  a^flion  maintained  againft  the 
faid  Williams  Conniers,  becaufe  he  faith,  that  there  is  no  fuch  re- 
cord of  the  faid  judgment  remaining  in  the  faid  court  of  our  faid 
lord  the  king,,  before  the  king  himfclf,  as  the  faid  William  Con- 
niers hath  in  his  pleading  above  alledged  ;  and  this  he  is  ready  to 
verify,  .when,  how,  and  in  what  manner,  the  court  (hall  order* 
&c. :  and  thereupon  the  faid  William  Conniers  is  direded,  that  be 
have  the  record  here  on  Wednefday  nejtt  after  three  weeks  froni 
the  day  of  the  Holy  Trinity  at  his  peril,  ^c.  j  the  fame  day  is  given 
to  ^he  (aid  parties  here,  ^c« 


AND  now  at  this  day,  that  is  to  fay,  on  Friday  next  after  the  imptrUmce, 
morrow  of  the  Holy  Trinity  in  this  fame  term,  until  which  day  piea  ©f  jiidg- 
the  iaid  David  had  leave  to  imparl  to  the  faid  bill,  and  then  to  an-  meat  recovered* 
(wer  the  fame,  &c.  a<;  well  the  faid  Richard,  by  his  (aid  attorney, 
as  the  faid  Davjd,  by  Benjamir>  Lloyd  his  attorney,  do  come  before 
our  lord  the  king  at  Wellminftcr  ;  and  the  faid  David  dcfenas  the 
wrong  and  injury  when,  &c.  and  fays,  that  the  faid  Richard  ought 
not  to  have  or  maintain  his  aforefaid  a^ion  thereof  againft  him, 
becaufe  he  fays,  that  the  faid  Richard  heretofore,  to  wit,  in  Hilary 
Termlaft  paft,  impleaded  the  faid  David  in  the  court  <Y  our  lord 
the  now  king  of  the  bench,  at  Weftminfter,  before  Sir  William  de 
Grey,  knight,  and  his  brethren,  juft ices  of  our  faid  lord  the  king 
at  the  court  of  the  bench  atorefaiJ,  in  a  certain  plea  of  trefpafs  on 
*^  the  cafe  upon  promifes,  to  the  faid  Richard  his  damage  of  twenty 
'  pounds,  of  and  for  the  not  performing  of  the  fame  identical  pro* 
mifes  and  underutkijigs  in  the  (aid  declaration  mentioned  ^  and  fuch 
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proceedings  were  thereupon  bad  in  the  faid  court  of  our  faid  lord 
the  king  of  the,  bench  aforefaid,  at  Weftminfter  aforefaid,  in  that 
plea,  that  he  the  faid  Richard  afterwards,  that  is  to  fay,  in  that  fame 
Hilary  Term,  by  the  confideration  and  judgment  of  that  court, 
recovered  againft  the  faid  David  in  that  plea  twenty  pounds  for  bis 
damages  which  he  had  fuflai ned,  as  well  by  occafion  of  the  not 
performing  of  the  faid  feveral  identical  promifes  and  undertakings 
as  for  his  cods  and  charges  by  him  about  his  fuit  in  that  behalf  ex- 
pended, whereof  the  faid  David  was  convided,as  by  the  record  and 
proceedings  thereof,  ftill  remaining  in  the  faid  court  of  our  lord 
the  king  of  the  bench  aforelaid,  at  Weftminfter  afore(aid,  more 
fiilly  appears  ;  which  faid  judgment  ftill  remains  in  its  full  force^ 
ftrength,  and  efFe£l,  not  in  the  leaft  reversed,  made  void,  fatisfied, 
or  annulled  ;  and  this  the  faid  David  is  ready  to  verify  by  the  fai4 
record  :  wherefore  he  prays  judgment  if  the  faid  Richard  ought  to 
have  or  maintain  his  aforefaid  aSion  thereof  againft  him,  &c. 

G.  MiNGAY* 

■  ^         > 

]let>licat:oD,  m/  And  the  faid  Richard  fays,  that  by  reafon  of  anything  by  the  faid, 
fidrtmd,  David  above  in  pleading  alledged,  he  the  faid  Richard  ought  not  to 
be  barred  from  having  his  faid  adion  thereof  maintained  againft 
the  faid  David,  becaufe  he  the  faid  Richard  fays,  that  there  is  not 
any  fuch  record  of  judgment  aforefaid  recovered  by  him  the  faid 
Richard  againft  the  faid  David  remaining  in  the  court  of  the  lord 
the  king  of  the  bench,  at  Weftminfter  aforefaid,  as  the  faid  David 
hath  abuve  in  pleading  alledged  \  and  this  he  the  faid  Richard  is 
ready  to  verify  :  wherefore  he  prays  judgment,  and  his  damages bj 
reafon  of  the  premifcs  to  be  adjudged  to  him>  &c* 

HejoiDder.  And  the  faid  David  faith,  that  there  is  fuch  a  record  of  judgment 

aforefaid  recovered  by  the  faid  Richard  againft  him  the  faid  David 
remaining  in  the  court  of  the  lord  the  king  of  the  bench  at  Weft- 
minfter aforefaid,  as  he  die  faid  David  hath  above  in  pleading 
alledged  \  and  this  he  the  faid  David  is  ready  to  verify  by  the  faid 
record :  and  thereupon  a  day  is  given  to  the  faid  David,  by  the 
court  of  our  faid  lord  the  king  now  here,  that  he  may  produce  the 
laid  record  before  our  lord  the  king  at  Weftminfter,  on 
next  after  at  his  peri)  :  the  fame  day  is  given  to  the 

iaid  parties  to  be  there  to  hear  the  judgment  of  the  court. 

P\K9i  to  adecla-      FIRST,  General  iflue  ;  non  ajfumpfit  to  the  whole  declaration- 

nticQonajQdg-  ^^  ^g  ^^  promifes  and  undertakings  in  the  faid  firft  eight  Counts^' 

^'^^^^  '  defendants  plead  a  judgment   recovered  in   Eafter  Term,  the 

twenty-fifth  of  George  the  Third,  againft  defendants,  as  furvivors 

of  A.  B.    3d,  As  to  all  the  promifes  in  the  declaration,  a  fet  off 

jof  monies  due  to  the  defendants* 

And 
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And  the  iaid  plaintiff  as  to  the  (aid  plea  of  the  faid  defendants  by  Replication,  (a) 
fliem  fecondly  above  pleaded  in  bar  as  to  all  the  promifes  and  un-  ^^^  ad^ttin 
dertakings  in  the  faid  iirft  eight  Counts  of  the  faid  declaration  the  judgment  f 
mentioned,  fays,  precludi  noriy  becaufe  he  (ays,  that  although  true  but  that  this  ac. 
it  is  that  be  the  faid  plaintiff,  'in  the  term  of  St.  Hilary,  in  the  tionwas brought 
twenty-fifth  year  of,  &c,  did  implead  the  faid  defendants,  as  fuch  ^^^  •  different 
fun'ivors  as  aforefaid,  in  the  faid  court  of  our  faid  lord  the  king  of  ^*"  *' 
bis  exchequer,  before  the  barons  of  the  faid  court,  in  a  certain  plea 
of  trefpafs  on  the  cafe  upon  promifes,  for  the  not  performing  cer- 
tain promiles  and  undertakings  ;  and  that  fuch  proceedings  were 
thereupon  had  in  that  plea,  in  the  fame  court  of  our  faid  lord  the 
king  of  his  exchequer  aforefaid,  that  afterwards,  to  wit,  in  the  term 
of  Eafler,  in  the  faid  twenty-fifth  year  of,  &c.  he  the  faid  plaintiff 
recovered  againft  the  faid  defendants,  by  the  judgment  and  confi-* 
deration  of  the  fame  court,  five  hundred  and  two  pounds,  in  and 
bj  the  faid  court  adjudged  to  him  for  his  damages  which  he  had 
fuftained  as  well  byreafon  of  the  not  performing  the  faid  promifes 
and  undertakings  as  for  his  cofts  and  charges  by  him  about  his  fuit 
in  that  behalf  expended  \  whereof  the  iaid  defendants  were  con- 
vided,  as  by  the  record  and  proceedings  thereof,  remaining  in  the 
faid  court  of  our  faid  lord  the  king  of  his  exchequer,  at  Weftmin- 
fter  aforefaid,  more  fully  appears,  and  that  the  faid  judgment  ftill 
remains  in  full  force  and  efFe£l,  not  reverfed,  annulled,  defeated,  or 
avoided  :  Yet  for  replication  In  this  behalf  the  faid  plaintiff  fays> 
that  the  faid  feveral  promifes  and  undertakings  for  which  the  faid 
plaintiff  impleaded  the  defendants,  and  recovered  damages,  as  in 
the  (aid  record  mentioned,  were  not,  nor  was,  nor  are,  nor  is,  any 
or  either  of  them,  the  fame  identical  promifes  and  undertakings 
as  in  the  faid  eight  Counts  of  the  faid  declaration  of  the  faid  plaintiff 
above  are  mentioned,  but  are  other  and  different  promifes  and 
undertakings  than  in  the  faid  firil  eight  Counts  of  the  faid  declara- 
tion mentioned,  and  whereof  the  faid  plaintiff  has  now  impleaded  the 
laid  defendants  in  that  behalf,  and  above  in  his  faid  declaration  in 
that  behalf  complained  againft  them  :  For  that  the  faid  plaintiff  has 
now  impleaded  them  :  for  that  whereas  in  the  lifetime  of  the  faid 
A.  B.  that  is  to  fay,  on,  &c.  at,  &c.  they  the  faid  A,  B.  and  de« 
fendants  were  indebted  to  the  faid  plaintiff  in  the  fum  of  one  thou* 
(and  pounds,  other  and  different  than  the  fum  in  the  faid  record 
mentioned,  of  lawful  money  of  Great  Britain,  for  other  and  dif- 
ferent work  and  labour,  care,  (kill,  diligence,  journies,  and  attend- 
ances, than  in  the  faid  record  is  mentioned,  of  the  faid  Richar4 
before  that  time  done,  performed, and  bellowed,  by  the  faid  Richard^ 
as  an  attorney  and  folicitor  for  the  faid  A.  B.  and  defendants,  in 
acd  about  the  profecuting,  foliciting,  and  defending,  divers  caufes^ 
fuits,  and  other  bufinelTes,  for  the  faid  A-  B.  and  defendants,  on 
their  retainer,  and  at  their  like  fpecial  inilance  and  requefl,  and 
for  other  and  different  money  paid,  laid  out,  and  expended,  than 
the  money  in  the  iaid  record  mentioned,  by  the  faid  Richard,  at 
the  like  fpecial  inftance  and  requeil  of  the  faid  A.  B.  and  defendants, 

{a)  For  pica  to  new  aflignment,  fee  Set  •AT,  poft  163. 
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in  and  about  the  profecuting,  rollciting,  and  defending  of  the  caufeH 
fuits,  and  bufineflTes  laft-mentioned,  and  for  the»fees  of  the  did 
plaintifFdue  and  of  right  payable  to  him  the  faid  plaintiff  in  and 
about  the  premifes  ;  and  that  being  thereupon  indebted  as  !a(f 
aforefaid,  they  the  faid  A.  B.and  defendants,  in  the  lifetime  of  the 
^lid  A.  B,  in  confideration  thereof,  afterward^,  to  wit,  on,  &c.at» 
^c.  took  upon  themfelves,  and  then  and  there  faithfully  promifed 
the  faid  Richard,  that  they  the  faid  A.  B.  and  defendants  would  well 
and  truly  pay  to  the  faid  plaintiff  the  faid  lafl-mentioned  fum  of 
one  thoufand  pounds,  when  they  the  faid  defendants   and  A.  B. 
fliould  be   thereunto  afterwards    requeued  :    And  that   whereas 
afterwards,  and  in  the  lifetime  of  the  faid  A.  B.  that  is  to  fay,  onj 
&c.  at,  &CC.  in  confideration  that  the  faid  plaintiff  had  before  tha( 
time  done,  performed,  bcftowcd,  and  taken,  other  and  different 
work  and  labour,  care,  (kill,  diligence,  journies,  and  attendances^ 
than  in  the  faid  record  mentioned,  as  an  attorney  and  folicitor  for 
the  faid  A.  B.  and  defendants,  on  their  retainer,  and  at  their  like 
fpecial  inftance  and  requeft,  in  and  about  the  prnfecuting,  defend- 
ing, and  foHciting,  divers  other  caufes,  fuits,  and  other  bufmeiFes, 
for  the  faid  A.  B.  and  defendants  :  and  that  he  the  faid  plaintiff  had 
alfo  paid,  laid  out,  and  expended,  divers  other  fums  of  money^ 
other  and  different  than  in  the  faid  record  is  mentioned,  in  and  about 
the  profccuting,  defending,  and  foJiciting,  of  the  faidlafl-mentioned 
Caufes,  fuits,  and   bufmcfTes,  they  the  faid  A.  B.  and  defendants' 
took  upon  themfelves,  and  then  a:'d  there  fiithfuDy  promifed  totfie 
laid  plaint'rff,  that  they  would  well  and  truly  pay  to  the  faid  plain- 
tifi'  fo  much  money  as  he  reafonably  defer ved  to  have  for  the  faid 
lad-mentioned  work,&c.  and  alfo  fo  much  money  as  the  faid  plain- 
tiff had  paid,  laid  out,  and  expended,  in  and  about  the  profecuting, 
foliciting,  and  defending,  the  fiid  laft-mentioned  caufes,  fuits,  and 
bufinefles,  and  like  wife  as  much  money  as  was  due  and  of  right 
payable  to  the  faid  plaintiff  for  his  fees  in  the  faid  laft-mentioned 
refpe£is,  when  they  the  faid  A.  B.  and  defendants  (hould  be  there- 
unto requcfled  :  And  the  faid  plaintiff  in  fadt  fays,  that  he  did 
reafonably  deferve  to  have  of  the  faid  A.  B.  and  defendants,  in  the 
lifetime  of  the  faid  A.  B.  for  the  work,  &c.  the  further  fum  of  eight 
hundred  pounds  of,  &c.  ;  and  that  he  the  faid  plaintiff  paid,  laid 
out,  and  expended,  in  and  about  the  profecuting,  &c.  the  faid  lafl- 
mentioned  caufes,  &c.  the  further  fum  of  eight  hundred  pounds  of^ 
ice,  and  that  there  was  and  is  due  to  him  the  faid  plaintiff,  for  his 
fees  due  and  of  right  payable  to  him  the  faid  plaintiff  ip  thofe  lafl- 
mentioned  refpe£ts,  the  further  fum  of  eight  hundred  pounds,  to 
Wit,  at,  &c.  ;  of  which  the  (M  A.  B.  and  defendants,  in  the  life- 
time of  the  faid  A.  B.  afterwards,  to  wit,  on,  &c.  there  had  notice 
(fo  go  on  new  afCgning  the  firfl  eight  Counts  in  the  faid  declara- 
tion, ftating  them  to  be  for  doing  other  bufinefs,  and  for  other 
monies  paid,  &c.  thnn  thofe  for  which  plaintiff  recovered  in  the  faid 
former  judgment,  affigning  the  breach  alfo  to  thofe  eight  Counts, 
as  in  the  declaration) :  and  which  faid  laft-mentioned  premifes  and 
undertakings,  fo  mentioned  and  fet  forth  in  the  faid  firft  eight 

Counts 
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jCounts  of  the  fa!d  now  declaration  of  the  faid  plaintifF,  and  fsr  tho 
Don-performance  whereof  he  the  faid  Richard  has  above  in  his  faid 
declaration  complained  againft  the  faid  defendants,  are  other  and 
different  promifes  and  undertakings  than  thofe  for  which  the  (aid 
plaintiff  recovered  damages,  as  in  the  faid  record,  and  in  the  fai4 
plea  of  them  the  faid  defendants,  by  them  fecondly  above  pleaded  in 
bar  are  mentioned  ;  and  this,  &c. :  wherefore,  inafmuch  as  the 
hid  defendants  have  not  anfwered  the  faid  complaint  of  the  faid 
plaintifF,  as  to  the  breach  and  non-performance  of  the  faid  promifes 
and  undertakings  in  the  faid  iirft  eight  Counts  of  the  (aid  declara- 
tion-mentioned,  and  fo  newly  above  affigned,  he  the  faid  Richard 
prays  judgment,  and  his  damages,  by  reafon  of  the  non-performanco 
tbereof^to  be  adjudged  to  him,  &c.  (Iflue  on  plea  of  fet-ofF.) 

Tho.  Walker, 


^n 


OUTLAWRY, 

» 

AND  the  (aid  defendant,  by  A.  B.  his  attorney,  pomes  and  piea  tf  Oii|« 

defends  the  wrong  and  injury,  when,  &c.  and  faith,  that  the  faid  lawiy. 

plaintiflF  (a^io  hon)  ^  becaufe  he  faith  that  one  Daniel  Edwards, 

heretofore,  to  wit,  in  the  year  of  the  reign  of  his  pr.efent 

majefty,  by  an  original  writ  impleaded  the  faid  plaintifF  by  the 

name  of,  &c.  in  his  prefent  majefty's  count,  before  Sir  William 

De  Grey,  knt.  and  his  brethren,  then  his  faid  Majefty's  juftices 

©f  the  bench' at  Weftminfter,  in  the  county  of  Middlefex,  {^r  id 

ibe  C9urt  of  our  lord  the  now  iingj  before  the  king  htmfelj\  the 

faid  court  then  and  Ji ill  being  held  at   Wejiminjler  in  the  faid 

county  of  Middle/ex)^  in  a  plea  of  trefpafs  ;  and  the  faid  plaintiff^ 

becaufe  he  did  not  appear  in  his  faid  majefty's  court  of  the  bench, 

or  in  the  faid  court  of  our  faid  lord  the  king,  before  the  king  him- 

felf,  to  anfwer  to  the  faid  D.  £•  in  the  plea  aforefaid,  according 

to  the  laws  and  cuftoms  of  this  realm,  was  put  in  exigent  to  be 

outlawed  in  London,  and  for  that  afterwards,  to  wit,  on  , 

iu  the  twelfth  year  of  the  reign  of  his  prefent  majetty,  in  the  faid 

court  of  our  faid  lord  the  now  king  of  the  bench,  (or  before  the 

king  him/elf)  was  outlawed  in  due  form  of  law,  at  the  fuit  of  the 

faid  Daniel  Edwards,  in  the  aforefaid  plea,  and  (till  remains  out- 

.  lawed,  as  by  the  record  and  proceeding  thereof  in  his  faid  majefty's 

court  of  the  bench  at  Weftminfter  aforefaid,  (or  in  the  faid  court 

ef  our  faid  lord  th$  kiugi  before  the  king  himfelf)^  returned  and  now 

remaining,  more  fully  appears ;  and  this  he  the  faid  defendant  is 

ready  to  verify  by  the  record,  wherefore  he  prays  judgment  if  the 

faid  plaintifF  ought  to  have  or  maintain  bis  aforefaid  aSiion  againft 

him  the  faid  defendant. 

J.Morgan. 

ThU  plea,  with  the  akerations  in         This  difability  may  be  uken  advantage 
itaAc,  will  do  £»  cither  Counts.  ^  by  pleading  it  either  in  abatement  or 

in 


144  ARBITRAMENT—PLEA. 

fliould  go  thereof  without  delay :  and  it  was  further  confidered  hy 
the  laid  court  of  our  faid  lord  die  king  here,  that  the  bid  defendant 
fhould  recover  againft  the  faid  plaintiff's  pounds  for  her 

coftsand  charges  by  her  about  her  defence  in  that  behalf  expended 
by  the  laid  defendant,  by  the  faid  court  of  our  faid  lord  the  now  k  ing 
here,  according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
provided,  by'  her  alTent  adjudged,  &c.  as  by  the  record  and  pro- 
ceedings thereof,  now  remaining  in  the  faid.  court  of  our  £iid  lord 
the  now  king,  before  the  king  himfelf  here,  to  wit,  at  Wcftmin- 
fler  aforefai^  may  more  fullv  appear  i  whichTaid  judgment  is  ftill 
in  full  force,  vigour,  and  ened,  not  in  the  leaft  reverfed,  vacated, 
annulled,  or  made  void :  And  the  faid  defendant  further  faith,  that 
the  promifes  and  undertakings  in  the  bill  and  record  afbrefaid  in  the 
fiud  former  fuit,  and  the  faid  promifes  and  undertakings  in  the  (aid 
declaration  in  the  now  prefent  fuit,  are  the  fame  caufes  of  aStiotif 
and  not  other  or  diflFerent  caufes  of  a£lion  \  but  the  faid  caufes  dP 
a£tion  in  the  &id  prefent  declaration  in  the  prefent  fuit  are  fet  out 
with  Ibme  finall  immaterial  variances  from  the  faid  bill  in  the  (aid 
former  fuit,  diat  the  lame  in  fad  may  feem  to  be  different  caules  of 
aAion  i  and  that  the  laid  plaintiffs  In  the  faid  former  fuit  and  the 
faid  the  now  plaintiffs,  are  one  and  the  fame  perfons,  and 

not  other  or  different  perlbns,  and  the  faid  defendant,  the  defendant 
in  the  former  adion,  and  the  laid  defendant,  the  now  defendant, 
are  one  and  the  fame  perfon,  and  not  other  or  different  perfons ; 
and  this  the  laid  defendant  is  ready  to  verify  :  wherefore  he  prays 
judgmentif  the  faid  plaintiff  ought  to  have  or  maintain  his  aforclaid 
adion  againft  him,  &c.  J.  Warren. 


ARBITRAMENT. 

Plea  of  fttbmif'  AND  the  faid  Earl  comes  and  defends  the  wrong  and  injury 
fion  foarbitn.  ^vhen,  &c.  and  fays  {aSiionon)  ;  bccaufe  he  faith,  that  after  the 
w!Sd  SSrwD  *'  n^2iting  of  the  faid  feveral  promifes  and  undertakings,  and  before 
^  ^     the  commencement  of  this  fuit,  to  wit,  on,  &c.  at,&c.  divers  va- 

riances and  controverfies  had  been  had  and  moved,  and  were  then 
depending,  by  and  between  the  faid  John  and  the  faid  Earl,  for  the 
fettling  and  adjufting  of  which  faid  feveral  variances  they  the  faid 
John  and  Earl,  by  two  feveral  writings  obligatory,  bearing  date  the 
fame  day  and  year,  became  reciprocally  bound  to  each  other  in,  the 
penal  fum  of  pounds  to  be  paid  to  each  other,  with  conditions 

to  the  faid  bond  annexed  to  make  void  the  lame  if  the  faid  John  and 
Earl,  their  refpedive  heirs  and  afligns,  did,  &c.  as  by  the  faid  feveral 
refpe£live.bonds  and  conditions,  relation  being  thereunto  refpe£^i vely. 
had,  will  more  fully  and  at  large  appear  :  And  the  faid  Earl  in  f2& 
fays,  that  the  faid  arbitrators  above-named  having  taken  upon  them- 
felves  the  burthen  of  the  arbitration  aforefaid  betwixt  the  faid  John 
and  the  faid  Earl,  and  having  deliberately  conildered  what  had  been 

alledged 
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atlledged  and  offered  by  each  of  the  faid  parties,  afterwards,  and 
within  the  faid  time  above  limited  for  the  making  of  their  faid 
award,  to  wit,  on,  &c.  at,  &c.  made  their  award  in  writing  of  and 
concerning  the  promifes  fo  referred,  &c.  as  aforefaid,  under  their 
bands,  in  writing,  ready  to  be  delivered  to  the  faid  parties  ;  by 
which  faid  award,  after  making  all  allowances  to  the  faid  John,  they 
the  faid  arbitrators  found  the  faid  John  to  be  in  arrear  to  the  faid 
Earl  in  fixty  pounds  :  And  therefore  the  faid  arbitrators  by  their 
laid  award  awarded  and  ordered  the  faid  John  to  pay  to  the  faid  Earl 
or  his  order  the  faid  fixty  pounds  in  ten  days  after  the  date  of  the 
faid  award,  which  has  not  yet  been  paid  ;  and  this,  &c» :  wherefore, 
&c  Sam.  Cox. 

Pncludi  non  ;  becaufe  protefting  as  to  the  fuiBciency  of  the  plea;  Rcpncatlon, 
protefting  alfo,  that  they  the  faid  John  and  Earl  did  not  htcome  qu9d  nullum  fec§^ 
neceilarily  bound  to  each  other  byfuch  writing  obligatory  in  man-  "f^*      arkitra^ 
ner  and  form  as  the  faid  Earl  hath  above  in  his  faid  plea  alledged  ;  "*"**• 
protefting  alfo,  that  the  faid  arbitrators  above-named  did  not  take 
upon  themfelves  the  burthen  of  the  faid  arbitration  betwixt  the  faid 
John  and  the  faid  Earl  in  manner  and  form  a<<,  &c.  :  Neverthelefs, 
for  replication  in  this  behalf  the  faid  John  fays,  that  the  faid  arbi- 
trators did  not  make  any  fuch  award  of  and  concerning  the  premifes 
IS  the  (aid  Earl  hath,  in  and  by  his  faid  plea  in  that  behalf,  alledged ; 
and  this  he  prays,  &c. 


*. 


JUDGMENT  RECOVERED. 

AND  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and  de-  judgment  re- 
fcnds  the  wrong  and  injury,  when,  &c.  and  fays,  that  the  faid  covered  in C. P. 
plaintiff,  a£iio  non  \  becaufe  he  faith,  that  the  fiid  plaintiff  hereto-  Pleaded  to  an 
fore,  to  wit,  in  term,  in  the  year  of  the  reign  of  *^'^*"  ^'  ^ 

his  prefent  majefty,  impleaded  him  the  faid  defendant  in  his  ma- 
jefty's  court,  before 'Alexander  Lord  Loughborough  and  his 
brethren,  then  his  rnajefty's  juftices  of  the  bench  at  Weftminfter, 
in  a  certain  plea  of  trefpafs  on  the  cafe  on  promifes  to  the  faid 
plaintiff's  damage  of  pounds,  of  and  for  the  not  performing 

of  the  very  fame  identical  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and  fuch  proceedings  were  tliereupon  had 
in  the  faid  court  of  our  faid  lord  the  king  of  the  bench,  in  that 
plea  that  the  f^id  plaintiff  afterwards,  to  wit,  in  the  very  bm6 
term,  in  the  year  aforefaid,  by  the  ccnilderation  and 

judgment  of  that  court,  recovered  in  the  faid  plea  againft  the  faid 
defendant  pounds,  which  in  and  by  the  faid  court  of  our 

faid  lord  the  king  of  the  bench  in  that  plea  were  adjudged  to  him 
the  faid  plaintiff  for  his  damages  which  he  had  fuilained,  as  well 
on  occafion  of  the  not  pcrfornving  of  thofe  very  fame  identical 

Vol.  III.  L  pron^e* 


ts^ 


RELEASE. 

in  the  faid  declaration  mentioned,  the  faid  defendant,  bj  leM%i; 
&c.  faith,    that  faid  defendant  {a£iio  non)  ;  becaufe  he  faith,  thtC^ 
the  faid  defendant  did,  upon  the  requeft  of  the  faid  plaintiff,  bJT; 
him  in  that  behalf  made  after  the  making  of  the  faid  promife  aqiJL 
undertaicing,  and  before  the  day  of  exhibiting,  &c.  to  wit,  on  thft 
firft  day  of  April  A.  Dt    1770,  to  wit,  at,  &c.  aforefaid,  put  (aid 
mefluage,  dovecote,  barns,  ftables,  coach-houfts,  and  all  other 
the  outhoufes  with  the  appdrtenances  of  and  belonging  to  tne  fiiid 
farm  in  the  faid  declaration  mentioned,  into  good,  fufficient,  and 
tenantable  repair,  according  to  the  tenor  and  cScSt  of  the  (aid 
promife  and  undertaicing  of  the  faid  defendant,  by  him  made  ia 
that  behalf  as  afore(aid  i  ^d  pf  this  he  puts  bimfelf  upon  tba 
country,  &c«  J.  Morgan* 


N.  B.  A  notice  of  fet  off  wza  added 
(or  work  and  labour  by>  defendant  and 
his  fcrvantSy  and  withhorfes,  8ec.  materi- 
^s  found,  goods  fold,  Sec.  bargained,  i<;c. 
money  laid  out,  lent,  had,  and  rcceivedj 
^d  an  acoount  ftatcd. 


I  doubt  whether  a  plea  of  fet  off  cai| 
extend  to  the  ii\  Count,  as  it  founding 
merely  in  damages,  I  have  therefore  drawn 
a  notice  of  fet  off:  defendant  may  at  the 
trial  perhaps  be  let  in  to  the  proof  of  hit 
demand  agaii^  tl)e  whole  of  the  pbkk" 
tiff's  a&iop.  T.M01G411, 


Fka»  that  the 
promifes  were 
made  by  the  de- 
fendant and  a- 
nothcr,  and  not 
by  the  defend- 
ants alone,  and 
that  the  plain - 
tffs  executed  a 
weUaJe  to  the  de- 
fendanti. 


RELEASE. 

AND  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and  de« 
fends  the  wrong  and  injury,  when,  Uc.  and  fays,  that  the  (aid 
plaintiffs,  a^io  non ;  becaufe  he  (ays,  that  the  laid  feveral  pro- 
mifes and  undertakings  in  the  faid  declaration  mentioned  (if  any 
fuch  were  made),  were  and  each  and  every  of  them  was  made  by 
him  the  faid  defendant,  and  one  A.  B.  jointly,  and  not  by  him  the 
faid  defendant  folcly ;  and  that  after  the  ma  Icing  of  the  faid  pro- 
mifes and  undertakings,  and  before  the  exhibiting  the  bill  of  the 
faid  plaintiffs  againfl  him  the  faid  defendant,  to  wit,  on,  &c.  at, 
&c.  the  faid  plaintiffs  by  their  certain  writing  of  releafe  then  and 
there  made  by  them  the  faid  plaintiffs  to  the  (aid  A.  B.  and.fealed 
with  the  feveral  and  refpedlive  feals  of  thtm  the  faid  plaintiffs,  and 
then  and  there  delivered  to  the  faid  A.  B.  who  is  (lill  in  poffefiion  of 
the  fame  for  the  caufes  therein  mentioned  and  c^itained,  did  remife 
and  releafe  unto  the  (aid  A.  B.  his  heirs,  executors,  andadminif- 
trators,  the  faid  feveral  promifes  and  undertakings  in  the  faid  de- 
claration mentioned,  and  each  and  every  of  them,  and  all  fum  and 
fums  of  money  thereon  due,  owing,  or  thereafter  to  become  due, 
together  with  all  and  all  manner  of  aft  ion  and  adiions,  caufe 
and  caufes  of  a£lion,  fuits,  bills,  bonds,  writings,  obligatoiy 
debts,  dues,  duties,  fum  and  fums  of  money,  judgments,  ex- 
ecutions, extents,  quarrels,  controverfies,  trefpa(res,  damages, 
and  demands  whatfoever,  bcth  at  law  and  in  equity,  or 
otherwife  howfoever  which  they  the  faid  plaintiffs  then  bad,  or 
which  they  their  heirs,  executors,  or  adminiftratois  (hould  or 

might 
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JU^t  at  any  time  or  times  thereafter  have  claim,  challenge,  or 
l)tiQaiid  for,  or  by  reafon  or  means  of  any  matter,  caufe,  or  thing 
fpbufoever,  from  the  beginning  of  the  world  unto  the  day. of  the 
due  of  the  faid  deed  or  writing  of  releafe,  as  by  the  faid  deed  or 
miting  of  releafe  will  more  fully  appear:  And  this,  &c.  where- 

IJMT,  &C.  V.  LawES. 

And  the  faid  plaintiffs,  as  to  the  faid  plea  of  the  faid  plaintiff  by  RepU^tjon, 
him  above  pleaded  in  bar,  fay,  that  they  by  reafon  of  any  thing  in  „^  gjf  faOiL  to 
that  plea  alledged,  ought  not  to  be  barred  from  having  and  main-  the  rdeaC^ 
taining  their  aforefaid  a£^ion  thereof  againft  him  the  faid  defend- 
ant, becaufe  protefting  that  the  feveral  promifes  and  undertakings 
k)  the  faid  declaration  mentioned,  were  not,  nor  was  any  of  them 
made  by  him  the  faid  defendant,  and  one  A.  B.  jointly,  but  by 
bim  the  faid  defendant  folely:   For  replication  in  this  behalf  the 
iaid  plaintiffs  fay,  that  the  uid  writing  of  releafe  in  the  faid  plea 
mentioned,  is  not  the  deed  of  them  the  ^id  plaintiffs  :  and  this  they 
pray  may  be  enquired  of  by  the  county,  and  the  iaid  defendant 
dodi  the  like,  &c. 


Grooly  -j      AND  faid  defendant  by  J.  M.  her  ^^  ^^^  ^ 

at  thefuitof  >  attorney,  comes  and  defends  the  wrong  promlict,    Ac. 

Ellis  AND  ANOTHER.  J  and  injury,  when,  &c.  and  fays,    that  were  made  bj 
faid  plaintiffs,  a£iio  non ;  becaufe  he  faith,  that  the  faid  feveral  pro-  <lefcndant    and 
mifes  and  undertakings  in  the  faid  declaration  mentioned  (if  any  b^  if^J^j^ 
fuch  were  made),  were,  aiid  each  and  every  of  them  was  made  by  gj^n^^  ^^^  j[j^ 
her  faid  defendant,  and  one  William  Strong,  jointly,  and  not  by  plaintiff  had 
her  faid  defendant  folely,  and  that  after  the  making  of  fuch  pro-  executed  a  re. 
mifes  and  undertakings,  and  before  the  exhibiting,  &c.  to  wit,  ^"^^/^  ^*'^*^ 
on  the  firft  day  of  January  1782,  to  wit,  at  London,  &c.  afore-  JJJ^oj*^^^^^** 
faid,  the  faid  plaintiffs  by  their  certain  writing  of  releafe,  then  and 
there  made  by  iaid  plaintiffs  to  William  Strong,  and  fealed  with 
the  feveral  and  refpe6live  feals  of  them  faid  plaintiff?,  and  then  and 
there  delivered  to  the  faid  William  Strong  (who  is  ftill  in  pof- 
fcffion  of  the  fame)  for  the  confidcrations  therein  mentioned  and 
contained,  did  remife  and  releafe  unto  faid  William  Strong,  his 
heirs,  executors,  and  adminiitrators,  the  faid  feveral  promifes  and 
undertakings  in  faid  declaration  mentioned,  and  each  and  every  of 
them,  and  all  fum  and  funs  of  money  thercon  due  and  owing,  or 
thereof  to  become  due,  together  with  all  and  all  manner  of  a(flioii 
and  actions,  caufe  and  caufes  of  a£t ion,  fuit,  bills,  bonds,  writings 
obligatory,  debts,  dues,  duties,  fum  or  fums  of  money,  judgments^ 
executions,  extents,  quarrels,  controverfies,  trefpaifes,  damages, 
and  demands  whatfoever,  both  at  law  and  in  equity,  or  otherwife 
howfocver,  which  they  faid  plaintiffs  then  had,  or  which  they, 
their  heirs,  executors,  or  adminiilrators  fhould  and  might  at  any 
time  or  times  hereafter  have,  claim,  challenge,  or  demand  for,  or 
by  reafon  or  means  of  any  more  caufe  or  thing  whatfoever,  from 
the  beginning  of  the  world  unto  the  day  of  the  date  of  faid  deed 

or 


/• 
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or  writing  of  releafe,  as  by  faid  deed  or  writing  of  rdeafe  will  Mtf 
appear:  And  this  (aid  defendant  is  ready  to  verify)  wherefore^ &c« 
if,  &c.  V«Lawss. 

Hepfication   to  Ellis  AND  ANOTHER  ^      And  iaid  defendant,  as  to  f^d  plea  of 
the  laft   pica,  again/1  Maid  defendant  by  her  above  pleaded  in 

mtmejl/affum.  Grooly.  J  bar  fay,  that  they,   by  reafon  of  any 

thing  in  that  plea  alledged,  ought  not  to  be  barred  from  having 
their  aforefaid  a^ion  thereof  againft  him  faid  defendant,  becaufe  pro-^ 
tefting  that  the  (aid  feveral  promifes  and  undertakings  in  faid  decla^ 
ration  mentioned  were  not)  nor  was  any  of  them  made  bv  her  bid 
defendant,  and  one  William  Strong  jointly,  but  her  (aid  defendant 
folely :  For  replication  in  this  behalf*  (aid  plaintifi  lay,  that  bid 
writing  of  releafe  in  faid  plea  mentioned,  is  not  the  deed  of  them 
faid  plaintiffs ;  and  this  they  pray  may  be  enquired  of  by  the 
country,  and  faid  defendant  doth  the  like,  wherefore^  &c. 


(a)  Plea  to  rf-  FIRST.  General  IfFue.  And  for  further  plea  in  this  behalf,  die 
fimpjit  by  txeeu-  f^jj  defendants  by  leave  of,  &c.  a^io  non  ;  becaufe  they  fay  the 
ttftato?  folate  ^^^^  ^-  ^-  (^!^^  teftator)  in  his  lifetime  after  the  making  ofthefaid 
the  plaintiff  a  feveral  promifes  and  undertakings  in  the  faid  declaration  men- 
cow  for  7I.  tioned,  to  wit,  on,  he.  at,  &c.  bargained,  fold,  and  delivered  to 
which  at  the  the  (aid  plaintiff,  a  certain  cow  of  him  the  (aid  A.  B.  at  and  for  a 
time  of  his  death  certain  large  price  or  fum  of  money,  to  wit,  at  and  for  the  price 
In?thatthn*x.'  ^^  ^""^  of  feven  pounds  feven  (hillings,  of  lawful  money  of  Great 
ecutors  and  the  Britain,  to  be  therefore  paid  by  the  faid  plaintiff  to  the  faid  tef- 
plaimiff  agreed  tator,  which  faid  fum  of  money  at  the  time  of  his  death  was 
to  reUaJe  each  wholly  in  arrear  and  unpaid  to  him,  and  the  faid  defendants  fur- 

m^  Tf  "^the  ^^^^  ^^y?  ^^^  ^*^^"  ^"^  ^^^^  ^^^  ^^^^^  ^'  *^  ^'^  ^-  ^-  ^^  '^^^^ 

dcfcndanfspay!  '^^  exhibiting  the  bill  of  the  faid  plaintifF,  to  wit,  on,  &c.  at,  &c* 
Ing  the  plaintiff  the  faid  fum  of  feven  pounds  feven  (hillings  being  and  then  and 
thirteen  pounds,  there  wholly  remaining  unpaid  by  the  faid  plaintifF  to  the  faid  de- 
fendants, as  executors  as  aforefaid  of  the  faid  A.  B.  it  was  agreed 
by  and  between  the  faid  defendants  as  executors  as  aforefaid,  and 
the  faid  plaintiffs  in  manner  following,  that  is  to  fay,  that  the  faid 
defendants  as  executors  as  aforefaid,  (hould  releafe  and  difcbarge 
the  faid  plaintifF  from  the  payment  of  the  fum  of  feven  pounds  feven 
(hillings,  fo  remaining  due  as  aforefaid,  and  (hould  pay  to  the  (aid 
plaintiff  fo  much  money,  as  together  with  tlie  faid  fum  of  feven 
pounds  feven  (hillings,  fo  to  be  releafed  and  difcharged  as  afore-* 
faid,  (hould  make  up  and  amount  to  the  fum  of  twenty  pounds, 
of,  &c.  for  and  \n  full  Jattsfa^ion  and  difcharge  of  the  faid  fcvcfal 
promifes  and  undertakings  of  the  faid  A.  B.  in  his  lifetime  to  the 
faid  plaintiff  made  in  the  faid  declaration  mentioned  j  and  the  faid 
defendants  as  executors  further  fay,  that  in  purfuance  of  the  faid 
agreement  fo  made  as  aforefaid,  and  long  before  the  exhibiting  of 
the  bill  of  the  (aid  plaintifis,  to  wit,  on,  &c.  at,  &c.  they  the 

{a)  Pleas,  &c  by  £xecutor8|  f(fe  poft  5  and  fee  Accord  and  Sati«fii^Honi  and 
Payment,  ante. 

Cud 
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laid  defendants  did  releafe  and  difcharge  the  faid  plaintiff  from  the 
payment  of  the  faid  fum  of  feven  pounds  feven  ihillings  fo  remain- 
ing unpaid  as  aforefaid,  and  did  pay  him  a  large  fum  of  money, 
to  wit,  the  dim  of  twelve  pounds  thirteen  (billings,  of,  &c.  which 
(aid  fum  of  twelve  pounds  thirteen  (hillings,  together  with  the  faid 
feven  pounds  feven  (hillings  fo  reieafed  as  aforefaid,  amounted  to 
the  (aid  fum  of  twenty  pounds,  which  faid  fum  of  twelve  pounds 
thirteen  (hillings  fo  paid  as  aforelaid,  together  with  the  faid  releafe 
and  difcharge  of  the  faid  fum  of  feven  pounds  feven  (hillings,  he 
the  faid  plaintiff  then  and  there  accepted  and  received  of  and  from 
the  (aid  defendants  as  executors  as  aforefaid,'  for  and  in  full  fatis- 
fadion  and  difcharge  of  the  faid  feveral  promifes  and  undertakings 
in  the  (aid  declaration  mentioned,  and  this,  &c.  wherefore,  &c. 

Drawn  by  Mr.  C&omptok. 
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FIRST,  Non  AJfumf>fiu  and  notice  offetoff.  Take  notice  that  ''I"  C<*  «  *• 
the  above  named  defendant  at  the  trial  of  this  caufe,  &c.  (in  com-  ^IJJJ^*^/^. 
mon  form),  that  is  to  fay,  in  the  fum  of  fix  pounds  of,  &c.  under  bour  and  cms* 
and  by  virtue  of  an  agreement  before  that  time  made  between  the  mon   Counts), 
(aid  piaintifFand  the  faid  defendant,  whereby  it  was  agreed,  that  in  »ft»  fam^gwn^ 
confideration  that  the  faid  defendant,  at  the  fpecial  inftahce  and -^^  *"1  "*^ 
requeft  of  the  faid  plaintiff,  had  before  that  time  recommended  ^  ** 
the  (aid  plaintiff  to  and  had  procured  for  him  certain  orders  for 
making  (h6es,  he  the  faid  plaintiff  being  a  (hoemaker,  to  be  by 
him  the  faid  plaintiff  executed  and  performed,  at  and  for  a  large 
price  or  (urn  to  be  therefore  paid  to  him  for  the  fame,  he  the  faid 
plaintiff  (hould  pay  to  the  faid  defendant,  and  the  faid  plaintiff  then 
and  there  undertook,  and  faithfully  promifed  the  faid  defendant  to 
pay  him  the  fum  of  two  (hillings  in  the  pound  for  everv  pound  to  be 
by  him  the  faid  Samuel  received  for  the  price  of  the  (aid  (hoes,  and 
for  the  making  of  the  fame :  And  the  (aid  defendant  in  fadt  fays,  that 
he  the  faid  plaintiff  did,  in  confequence  of  the  recommendation  of 
the  faid  defendant,  and  of  his  procuring  for  him  the  faid  orders, 
receive  a  large  fum  of  money,  to  wit,  the  fum  of  fixty  pounds,  of, 
&c.  for  the  making  of  the  aforefaid  (boes«  whereby  he  the  faid 
plaintiff  became  liable  to  pay  to  the  faid  plaintiff  the  fum  of  fix 
pounds,  being  at  and  after  the  rate  of  two  (hillings  in  the  pound 
far  each  and  every  pound  fo  received  by  the  faid  plaintiff*  for  the 
making  of  the  faid  flioes,  whereby  he  the  faid  plaintiff  became  and 
was  indebted  to  her  the  faid  defendant  in  the  faid  fum  of  fix  pounds 
as  aforefaid;  and  alfo  in  the  further  fum  of,  &c.  ("Money  lent, 
&c.)  Drawn  by  M&.  Gkaha]^. 

AND 
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Toanaaionof  .  AND  the  faid  W.  W.  by  J.  P.  his  attorney,  comes  and 
afun^y  pica  fends  the  wrong  and  injury,  when,  &c,  and  faith  that  he  did  not 
•^  f**  •^  If*"  undertake  and  promife  in  manner  and  form  as  the  faid  W,  B.  above 
bour  ^J^^complains  thereof  againft  him,  and  of  this  he  puts  himfclf  upoa 
uaor»  the  country,  and  the  faid  W.  B.  doth  the  fame,  and  the  faid  VV, 

by  leave  of  the  Court  firff  had  and  obtained,  according  to  the  forix^ 
of  the  ftatute  in  fuch  cafe  made  and  provided,  further  iays,  that 
the  faid  Worthington  ought  not  to  have  or  maintain  his  faid  adion 
againft  him,  becaufe  he  feys,  that  the  faid  Worthington,  on  the 
day  of  exhibiting  his  faid  bill  againft  the  faid  W.  to  wit,  on  the 
twenty-third  of  January,  A.D.  1762,  at  TopQiam,  in  the  county 
aforefaid,  was  and  now  is  indebted  unto  the  (aid  William  in  the 
fum  of  five  hundred  pounds,  of  lawful  money  of  Great  Britain,  for 
divers  goods,  wares,  and  merchandizes,  and  alfo  in  the  further 
fum  of  five  hundred  pounds  for  money  lent  and  advanced,  and 
alfo  money  had  and  received,  money  laid  out,  and  expended,  &c. 
and  alfo  in  the  further  fum  of  five  hundred  pounds  of  like  lawful 
money  for  work  and  labour,  fervice,  care,  diligence,  and  attend- 
Vork  and  la-  ance  of  the  faid  William,  by  him  the  did  William,  for  and  at  the 
kour.  like  inftance  and  rcqueft  of  the  (aid  Worthington,  and  in  and  about 

his  lawful  bufmefs  and  affairs  before  that  time  done  and  performed, 
ufed,  undertaken,  exercifed,  and  employed :  And  alfo  in  the  fur- 
ther fum  of  five  hundred  pounds  of  like  lawful  money,  for  other 
M  a  fiiaor.  work  and  labour  of  the  faid  William  as  the  fa<Elor,  agent,  or  fcr- 
vant  of  the  faid  Worthington,  before  that  time  done  and  per- 
formed at  the  like  inftance  and  requefl  of  the  faid  Worthington, 
and  alfo  (account  ftated),  which  (aid  feveral  fums  of  five  hundred 
pounds,  &c.  amounting  in  the  whole  to  the  fum  of  three  th9ufand 
five  hundred  pounds,  and  on  the  day  of  the  exhibiting  of  the  faid 
bill  of  the  faid  Worthington,  were  and  ft  ill  are  due  and  owing 
from  the  faid  Worthington  to  the  faid  William  :  And  the  (aid 
William  further  faith,  that  he  hath  been,  and  ftill  is  ready,  and 
doth  now  oflFer,  according  to  the  form  of  the  flatute  in  this  cafe 
made  and  provided,  toy^^  p^againft  the  money  which  in  and  by 
this  fuit  fhall  appear  to  be  due  from  him  the  (aid  W.  to  him  the 
faid  Worthington,  fo  much  of  the  faid  three  thoufand  five  hun- 
dred pounds  as  was  aforefaid  due  to  him  the  faid  W.  as  will  fatisfy 
fuch  money  as  fhall  appear  to  be  due  to  the  faid  Worthington: 
And  this,  &c.  J.  Dunning. 

Plea  of  general  WiTTEY^      AND  the  faid  Robert  Wittey,  by  John  Wybourn 
iflue  and  fet  off  at  fuit  of  \  his  attorney,  comes  and  defends  the  wrong  and  injury, 
of  a  judgment  Jaques.  J  when,  &c.  and  fays,  that  he  did  not  undertake  and 
^^|^^"®*^-^^°  promife  in  manner  and  form  as  the  faid  R.  J.  hath  above  thereof 
aion  o     «/.  complained  againft  him ;  and  of  this  he  puts  himfclf  upon  the 
country,  &c. :    And  for  further  plea  in  this  behalf,  the  faid  de« 
fendant,  by  leave,  &c.  fays  {a£tio  non) ;  becaufe  he  fays  that  the 
faid  plaintiff,  before  and  at  the  time  of  the  exhibiting  of  the  faid 
bill  of  the,  dud  plainciff'%  was  and  ilill  is  indebted  to  the  faid  defend- 
ant 
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tot  In  tpore  money  than  is  due  and  owino;  from  (aid  defendant  to 
6td  plaintifFupon  the  feveral  promifes  and  undertakings  in  faid  de- 
claration mentioned;  that  is  to  fay,  in  the  fum  of  three  hundred 
and  forty  pounds  ten  (hillings,  updn  a  judgment y  and  recovered  by 
feid  defendant  againft  faid  plaintiff,  heretofore,  to  wit,  in  the  term 
of  the  Holy  Trinity,  in  the  twenty  fecond  year  of  the  reign  of 
our  lord  the  now  king,  before  the  king  himfelf,  at  Weftniinfter 
afbreiaid,  in  a  plea  of  trefpafs  upon  the  cafe,  upon  promifes, 
whereby  it  was  confidered  by  the  faid  court  that  the  (aid  defendant 
(hould  recover  againil  the  faid  plaintiiF  the  faid  fum  of  three  hundred 
and  forty  pounds  ceii  (hillings  fur  his  damages  which  he  had  fuiiained^ 
as  well  by  occafion  of  the  non  performance  of  feveral  promifes  and 
undertakings  then  lately  made  by  the  fa!d  plaintiff  to  faid  defendant, 
as  for  his  cofts  and  charges  by  him  about  his  fuit  in  that  behalf 
expended,  whereof  the  faid  plaintiff  was  convidied,  as  by  the  record 
and  proceedings  thereof  remaining  in  the  faid  court  of  our  faid 
lor^  the  king,  before  the  king  himfelf,  at  Weilminfter  aforefaid, 
more  (ully  appears  \  which  faid  judgment  ftill  remains  in  full  force 
and  e(K6^,  not  reverled,  annulled,  difcharged,  or  fatisfied,  and 
which  faid  fum  of  money  fo  recovered  by  the  faid  defendant  againflr 
faid  plaintiff,  or  fo  much  thereof  as  (hall  be  necefl'ary  in  that  be- 
half, (aid  defendant  hath  been  and  now  is  ready  to  fet  off,  and  no v 
offers  to  let  off  againft  the  faid  feveral  fums  of  money  due  and 
owing  from  (aid  defendant  to  faid  plaintiff,  by  virtue  of  the  feveral 
promifes  and  undertakings  in  fuch  declaration  mentioned,  accord- 
ing to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided  ;  and 
this  he  faid  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  faid  plaintiff  ought  to  have  or  maintain  his  aforefaid  a<5lion 
thereof  againft  him,  &c.  G£o.  Wood. 


DECLARATION' of  Eafter  term,  29.  Geo.  3.  in  hMifatus  PleaofHebt  on 
afempjit  for  fifty  pounds,  for  a    furgeon's  bill,    and  common  j"ds«ncnt,     by 
Counts;  damages  fifty  pounds :  Plea,  Trinity  term,  2q.  Geo   3.  R^L^tfon/hai 
tft.  General  iflue ;  non  ajjumpfity  and  ifTue.     2d,  And  for  further  f,n^  ^he  rcco. 
plea  in  this  behalf  the  faid  J.  Wagner,  by  leave  of  the  court  here  very  thereof  and 
for  this  purpofe  firft  had  and  obtained,  according  to  the  form  of  the  p^^^     pleaded, 
ftatuteinfuch  cafe  made  and  provided,  fays,  that  the  faid  John  Frank-  <^«^«"^*"^  ^^^^^ 
lin  ought  not  to  have  or  maintain  his  aforefaid  adion  thereof  againft  ©n*  ^"'"and^o^I 
him,  becaufehe  fays,  that  the  faid  John  Franklin  before  and  at  the  nu)n/ 
time  of  the  exhibiting  of  the  bill  of  the  faid  John  Franklin  againft 
the  faid  John  Michajti,  was,  and  ftill  is  indebted  to  the  faid  John 
Michael  in  more  money  than  is  due  and  owing  from  the  faid  John 
Micbacl  to  the  faid  John  Franklin,  upon  the  feveral  promifes  and 
undertakings  in  the  faid  declaration  mentioned,  that  is  to  fay,  in 
the  fum  of  fifty-one  pounds  ten  (hillings  upon  a  judgment,  here* 
toforc,  to  wit,  in  the  Jprm  of  St.  Michael,  in  the^twcntyninth 
year  of  the  reign  of  our  fovereign  lord  the  now  king,  obtained  by 
the  faid  John  Michael  againft  the  faid  John  Franklin,  in  the  court 
of  our  lord  the  king,  before  the  king  himfelt,  at  Weftminftcr,  in 
the  county  of  Miadle&X)  in  a  plea  of  trefpafs  on  the  cafe,  upon 

Vol.  111.  M  promifes, 
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promifes,  whereby  it  was  confidcred  by  the  faid  court,  that  A* 
faid  John  M  ichacl  Oiould  recover  again  ft  the  faid  John  Franklia' 
the  (aid  fifty-one  pounds  ten  (hillings  for  his  damages  which  he  had 
fuftained,  as  well  by  reafon  of  not  performing  of  certain  promt&f 
and  undertakings  then  lately  made  by  the  faid  John  Franklin  to 
the  faid  John  Michael,  as  for  his  cpfts  and  charges  by  him  about 
his  fuit  in  that  behalf  expended,  whereof  the  faid  John  Franklia 
was  convi<£led,  as  by  the  record  and  proceedings  thereof  remaining 
in  the  faid  court  of  our  faid  lord  the  king,  before  the  king  himfcJf, 
to  wit,  at  Wcftminfter  afore(aid,  more  fully  appears  ;  which  laid 
judgment  ftill  remains  in  full  force  and  effeft,  not  rcverfed^  an- 
nulled, difcharged,  or  fatisfied ;  and  which  faid  fum  of  money  fo 
recovered  by  the  faid  John  Michael  againft  the  faid  John  Franklin, 
orfo  much  thereof  as  (hall  be  neceilary  in  that  behalf,  the  iaid 
John  Michael  always  hath  been,  and  no>y  is  ready  land  willing,  and 
hereby  ofters  to  fet  off  and  allow  to  the  faid  John  Franklin  againft 
the  faid  fcvcral  funis  of  money  due  and  owing  from  the  faid  John 
Michael  to  the  (iiid  John  Franklin,  by  virtue  of  the  faid  feveral 
promifes  and  undertakings  of  the  faid  John  Michael  in  the  (aid  de- 
claration mentioned,  according  to  the  form  of  the  ftatute  in  this 
cafe  made  and  provided  j  and  this  the  faid  John  Michael  is  ready 
to  verify,  wherefore  he  prays  judgment  if  the  faid  John  Franklin 
ought  to  have  or  maintain  his  aforefaid  a£lion  thereof  againft  him, 
&c.  Geo.  Wood* 

Reprcatian.       Franklin  1      And  the  faid  John  Franklin,  as  to  the  (aid  plea 

verfus  >of  the  faid  John  Wagner  by  him  above  pleaded  in 
Wagner.  J  bar,  fays,  that  he  by  reafon  of  any  thing  therein  al- 
ledged,  ought  not  to  be  barred  from  having  and  maintaining  his 
aforefaid  adVion  thereof  againft  the  faid  John  Wagner,  becaafe  he 
fays,  that  thcuiih  truc^it  is  that  fuch  judgment  as  is  therein  men* 
tioned  was  obtained  agaiiiU  the  faid  John  t  ranklin,  yet  he  the  faid 
John  Franklin,  according  to  the  form  and  ftatute  in  fuch  cafe 
made  and  provided,  fays,  that  after  the  obtaining  of  the  faid  judg^ 
mcnt,  and  fince  the  faid  plea  of  the  faid  John  Wagner,  to  wit,'oa 
the  day  of  now  laft  paft,  he  the  faid  John  Franklia 

did  pay  to  the  faid  John  Wagner  the  faid  fum  of  fitty-one  pounds 
ten  (hillings  by  the  faid  judgment  recovered,  and  in  the  faid  fc- 
cond  plea  above-mentioned  to  be  due  thereon,  in  full  fatisfafiion 
and  di(charge  of  the  faid  judgment,  to  wit,  at  Weftminfter  afore- 
iaid,  in  the  county  aforelaid  ;  and  this  he  the  faid  Joiin  Franklin  i$ 
ready  to  verify,  wherefore  he  prays  judgment  and  his  damages  by 
him  fuftained,  by  reafon  of  the  non-performance  of  the  faidfcveral 
promifes  and  undertakings  of  the  faid  John  Wagner  in  the  faid  dc-i 
claration  mentioned  to  be  adjudged  to  him,  &c. 

It  ftrikes  IDC  on  very  great  confidera-  at  all  j  and  that  th«  plainiiff  is  compc- 

tion  which  I  ha\e  given  this  cafe,  that  tent  to  (heW  fuch  taft  in  his  replicat»oa 

the  defendant  by  levying  the  money  fince  unc^er  the  equity  of  the  f^at  of  4  Ann. 

his  plea  due  upon  the  judgment  pkadcd  c.  16.   f,  12.  to  the  tffea  I  have  above 

by  way  of  fet  off,  has  put  himftlf  in  ttie  ftated.  T.  Bak«ow; 

iame  fituation  as  if  he  bad  not  plcadtd  ic 

4  ..    AND 
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AND  the  iaii)  defendants,  as  to  the  laid  ple^i  of  the  faid  plain-  W  W«  ^  new 
tifi,  by  him  firft  above  pleaded  by  way  of  new  affignmcnt,  and  in  jJ^^^V. 
reply  to  the  faid  plea  of  the  faid  defendants  by  them  fecondly  above  ^j,  a  fcroC 
(beaded  in  bar,  fay,  that  they  did  not  undertake  and  promife  in 
fanner  and  form  as  the  faid  plaintiff  hath  above  in  his  faid  new 
affignment  complained  againft  them  ;  and  of  this  they  put  them- 
felves  upon  the  country,  &c. :  And  for  further  plea  In  this  behalf, 
as  to  all  the  faid  procnifes  and  undertakings  in  the  faid  new  affign-        ,  .      ^ 
roent  mentioned,  the  faid  defendants,  by  leave  of,  &c#  fay,  a^io  non  i 
kcaule  they  fay,  that  the  (aid  plaintiff  now  is,  and  at  the  day  of     .  .' 
making  the  faid  new  af&gnment  was,  indebted  to  the  faid  defendants 
in  more  money  than  is  due  and  owing  to  him  from  them  upon  the 
laid  fcveral  fuppofed  promlfes  and  undertakings  in  the  faid  new 
affignment  mentioned,   that  is  to  fay  (fet-ofF  in  ufual  form  for 
money  paid»  lent,  &c. ;  account  dated,  &c.}  fo  much  of  which 
£ud  feveral  fums  of  money  fo  due  and  owing  from  the  (aid  plain- 
tiff to  the  faid  defendants,  as  will  be  fufficient  to  fatisfy  the  faid 
plaintiff  the  damages  which  he  hath  fuftained  by  reafon  of  tho 
non-performance  of  the  faid  feveral  fuppofed  promifes  and  under- 
takings in  the  faid  new  affignment  mentioned,  they  the  (aid  de- 
fendants will  deduct  and  fet  off  according  to  the  form  of  the  fta* 
tute  in  fuch  cafe  made  and  provided  \  and  this,  &c.  j  wherefore,&c. 

(#)  See  replication.*-New  affignmeott*  a  plea  of  judgment  recoveied,  ante  J$u  ' 

AND  the  faid  George  Bagno,  by  James  Poarce  his  attorney,  piea    of   a 
comes  and  defends  the  wrong  and  injury,  when,  &c.  and  fays,  that  recognizance 
the  faid  defendant  ought  not  to  have  or  maintain  his  faid  a3ion  enw«d  into  by 
thereof  againft  him,  becaufe  he  fays,  that  the  faid  plaintif,  before  ^ndantin*ano- 
the  commencement  of  this  fuit,  to  wit,  in  Hilary  term  now  laft  ther  court,  bf 
paft,  in  the  court  of  our  lord  the  king  of  th^ bench  at  Weftmin*  way  of  fet-oif. 
8er,  in  the  f:^id  county  of  Middlefex,  before  the  right  honourable 
fir  William  Eyre,  knight,  and  his  companions,  then  juftices  of 
our  lord  the  king  of  the  bench  aforefaid,  at  Weftminfter  afore- 
&id,  came  in  their  own  proper  perfons,  and  then  and  there,  in 
the  faid  court,  before  the  fiiJ  judices,  duly  taken  and  inrolled 
for  a  jttft  and  true  debt^  acknowledged  themfelvcs  to  owe  to  the 
faid  George  the  fum  of  one  thouland  pounds  of  lawful  money  of 
Great  Britain,  which  they  and  each  of  them  willed  to  be  levied 
and  made  of  their  lands,  goods,  and  chattels,  as  by  the  faid  re- 
cognizance now  remaining  inrolled  and  affiled  in  the  court  of  our 
did  lord  the  kingof  the  bench  at  We{tminfteraforefaid,  more  fully 
appears  i  which  iaid  recognizance  dill  remains  wholly  due,  in  fuU 
force  and  effe£^,  not  in  any  wife  paid,  fet  afide,  or  fatisfied,  and 
which  greatly  exceeds  the  money  due  and  owing  to  the  faid  plain* 
tiffs  on  the  feveral  promifes  and  undertaking;s  in  the  faid  declaration 
mentioned,  to  wit,  at  Weftminfter  aforefaid,  and  from  which  the 
faid  George  is  ready  and  willing  to  dedudt  and  fet  oiF,  according 
to  the  form  of  the  liatute  in  fuch  cafe  made  and  provided,  the 
damage  fuftained  by  the  faid  plaintiff  by  reafon  of  the  faid  fup- 
pofed promifes  and  undertakings   in  the  faid  declaration  men- 
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tioned,  arid  which  amount  only  to  fcven  hundred  and  fcvcnty-two 
pounds  eight  (hillings  and  elevenpence,  to  wit,  at  Weftoninfter 
aforefaid;  and  this  he  is  ready  to  verify;  wherefore  he  prays 
judgment  if  the  faid  plaintiiF  ought  to  have  his  aforefaid  action 
thereof  maintained  againft  him^  &c*  T.  Barrow, 

Pica  of  (iUoff,  AND  the  defendant,  by  A.  B,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  &c.  and  fays,  that  the  plain- 
tifr ought  not  to  have  or  maintain  his  aforefaid  adion  thereof 
againft  him,  becaufe  he  faith,  that  the  faid  plaintifF,  before  and 
at  the  time  of  exhibiting  of  the  bill  {or  fuing  forth  of  the  origU 
nalwrii)  of  the  faid  plaintiff  againft  him  the  faid  defendant,  to 
wit,  at  Weftminfter  aforefaid,  was,  and  from  thence  hitherto  hath 
been,  and  ftill  is,  indebted  to  the  faid*  defendant  in  a  much  larger 
fum  of  money  than  the  money  fo  due  and  owing  from  the  iaJd 
defendant  to  the  faid  plaintiff,  and  whereof  the  faid  plaintiff  hath 
above  complained  againft  him  the  faid  defendant,  to  wit,  in  the 
fum  of  pounds  of  lawful  money  of  Great  Britain,  for  the 

Worki  ft&  work  and  labour,  cat:e  and  diligence,  of  the  faid  defendant  before 
that  time  done,  performed,  and  beftowed  by  him  the  faid  defen- 
dant in  and  about  the  bufinefs  of  the  faid  plaintiff,  and  for  the 
faid  plaintiff)  and  at  his  fpecial  inftance  and  requeft,  and  for  meat, 
Keceflfaries.  drink,  wafbing,  apparel,  lodging,  and  other  neceffaries  before  that 
time  found  and  provided  by  the  faid  ,  for  one  C.  D.   the 

daughter  of  the  faid  plaintiff,  and  at  his  the  faid  plaintiff's  lik^ 
Gcod>.  fpecial  inftance  inftance  and  requeft,  and  for  divers  goods,  wares, 

and  merchandizes  by  the  faid  defendant  before  that  time  fold  and 
delivered  to  the  faid  plaintiff,  at  his  like  fpecial  inftance  and  rc- 
Mcneyknt.  queft,  and  for  money  by  the  faid  defendant  before  that  time  lent 
and  advanced  to  the  faid  plaintiff,  and  at  his  like  fpecial  inftance 
and  requeft,  and  for  other  money  by  the  faid  defendant  before 
taldottt,  that  time  laid  out,  expended,  and  paid  for  the  faid  plaintiff,  at  his 

like  fpecial  inftance  and  requeft,  and  for  other  money  by  the  (aid 
Had  and  re-  plaintiff  before  that  time  had  and  received  to  the  afe  of  the  faid 
cclYcd.  defendant,  and  for  other  money  before  that  time  due  and  owing 

from  the  faid  plaintiff  to  the  faid  defendant,  upon  an  account 
Account  flated.  ftated  between  the  faid  plaintiff  and  the  faid  defendant;  whicb 
faid  fum  of  money  fo  due  and  owing  from  the  plaintiff  to  the 
faid  defendant  exceeds  the  damages  fuftained  by  the  faid  plaintiff, 
by  reafon  of  the  not  performing  of  the  faid  feveral  promifes  and 
undertakings  of  the  faid  defendant  in  the  faid  declaration  men* 
tioned,  and  out  of  which  faid  fum  of  money  he  the  faid  defendant 
is  ready  and  willing,  and  hereby  offers  to  fet  off  and  allow  to  the 
faid  plaintiff  fo  much  money  as  the  damages  fuftained  by  the  faid 
plaintiff,  on  occafion  of  not  performing  the  faid  feveral  promifes 
and  undertakings  of  him  the  faid  defendant  in  the  faid  declaracioo 
mentioned,  amount  to  ;  and  this  he  the  faid  defendant  is  ready  tp 
verify  :  wherefore  he  prays  judgment  if  the  faid  plaintiff  ought  to 
have  or  maintain  his  aforefaid  adion  thereof  againft  him,  &c. 

Drawn  By  Mr.  Wa'rrek.' 

And 
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And  the  faid  plaintiff  faith,  that  he,  by  reafon  of  any  thing  by  .Replication, 
the  faid  defendant  in  his  faid  p!ea  above  alledged,  ought  not  to  be 
barred  from  having  and  maintaining  his  aforefaid  a£lion  againft 
him,  becaufc  he  faith,  that  ne  the  faid  plaintiff*  was  not,  at  the 
ti(ne  of,  &c.   nor  is  now  indebted  to  the  faid  defendant  in  manner  Evamv.Proflcr, 
and  form  as  the  faid  defendant  hath  above  in  his  faid  plea  alledg-'3-T.  R.  B.R. 
cd;  a  id  this  he  the  faid  plaintiff  prays  may  be  enquired  of  by  '^^* 
the  country,  and  the  faid  defeivlant  doth  the  like,  &c.;  therefore. 


Rule 

at  tbefuit  of 
WiisoN,    admintfiratrlx* . 


AND  the  faid  defendant,  by  A.  B.  JJ^»  °^  ^^'"^^ 
his  attorney,  comes  and  defends  the  ^Zl^^^Jl 
■wrong  and   mjury,  when,  &c.  and  judgment  rcco- 
faith,  that  the  faid 'Martha,  aHio  non^  becaufe  ne  faith,  that  he  the  vcrcd  by  hima- 
faid  defendant  heretofore,  to  wit,  in  Eafter  term,  in  the  third  year  gainft  the  pliin- 
of  the  reign  of  our  lord  the  now  king,  impleaded  plaintiff  as  ad-  ^^'  fsadmim- 
miniftratnx  in  the  court  of  our  lord  the  king,  before  Sir  Charles 
Piait,  knight,  and  his  brethren,  then  His  Majefty's  juftices  ofthe  SccPctl.143.for 
Iwiich  at  Weftminfter  in  the  county  of  Middlefex,  in   a  plea  of  ^^"^^^^^^1^ 
trcfpafs  on  the  cafe,  then  and  there  declaring  by,  &c.  his  attorney,  ondcr  a  judj- 
againil  the  faid  plaintiff,  as  adminiflratrix  as  aforefaid  in  that  ment  recovered 
plea    whereas,   &c.     ''here  recite  the  declaration],    and  after- *>/ <^<^f«»d*n* *- 
wards   to    wit,  in  Trinity  term  in  the  third  year  aforefaid,  the  ^'^"^^'»*P*^* 
faid  plaintiff  came  into  the  faid  court  of  our  faid  lord  the  king  of 
the  bench  at  Wetlminfter  aforefaid,  by,  &c,   her  attorney,  and 
defiended  the  wrong  and  injury,  when,  &c.and  the  faid,&c.  [here  re- 
cite the  plea,  which  in  this  cafe  was  a  judgment  outftanuing,  and 
ftem  adminiftravit  prater^  bV.]  and  fuch  proceeding's  were  there- 
upon had,  that  afterwards,  that  is  to  fay  in  Michaelmas  term,  m 
the  fourth  year  of  the  reign  of  our  lord  the  now  king,  before  Sir 
Ctiarles  Pratt,  knight,  and  his  companions,   then  his  Majefty's 
jufticcs  of  the  bench  at  Weftminfter,  the  (aid  defendant,  by  the 
confidt^ration  of  the  faid  court,  recovered,  &c.  (fet  forth  the  judg- 
ment), whereof  the  faid  plaintiff,  as  adminiftratrix  in  form  afore- 
faid, hath  been  convicted,  as  by  the  record  and  proceedings  there- 
of remaining  in  the  faid  court  of  our  faid  lord  the  king  of  the 
bench  aforefaid,  at  Weftminfter  aforefaid,  more  fully  appears ; 
which  (aid  judgment  ftill  remains  in  its  full  force,  ftrength,  amf 
cffed,  not  in   the  leaft  ipaid,  fatisfied,  reverfed,  or  made  void  : 
And  the  faid  defendant  further  faith,  that  the  monies  recovered  by 
the  faid  judgment,  and  now  due  and  owing  to  the  faid  defendant, 
exceed  the  monies  due  and  owing  from  the  faid  defendant  to  the 
faid  plaintiff,  as  adminiftratrix  as  aforefaid,  and  for  which  the  &id 
plaintiff'  hath  above  complained  againft  the  faid  defendant,  to  wit^ 
it,  &c  afotefaid,  and  that  faid  defendant  is  ready  and  willipg,  and 
bereby  offers  to  fet-off  and  allow  to  the  faid  plaintiff,  as  admini^^ 
ntatrix  as  aforefaid,  and  of  the  damages  aforefaid,  fo  recovered 
^  fosm  afbr^iaidi  9II  fil^h  damages  ^s  tfa^  faid  George,  in  his  Iife<< 
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pofe  gnuited)  according  to  the  form  of  the  flratute  in  (mA  cafa- 
lately  made  and   provided,  fays,    that  the  faid  William  oughc 
not  to  have    or    maintain  his   aforefiid   adtion  thereof  againii: 
htm,  becaufe  he  fays,  that  the  faid    Wiil'.am    now   is,  and  on 
the  day  of  exhibiting  of   the    bill  of  the    faid    William,  was 
indebted   to  the  faid  Thomas  in  more  money  than  is  due  and 
owing  from   the  faid  Thomas  to  the  faid  William,  upon    the 
feveral'  promifes-  and  undertakings  in  the  faid  declaration  men- 
tioned, that  is  to  fayn  in  the  Cum  of  five  hundred  pounds  of  law- 
ful money  of  Grtat  Britain,  for  fj  much  money  by  the  .\ud  Tho- 
mas before  that  time  paid,  laid  out,  and  expended  to  and  for 
the  ufe  of    the  faid  Willi^im,  at    his  fpecial  inftance  and  re- 
queft,  and  in  the  further  fum  of  five  hundred  pounds  of  hke 
lawful  money,  for  (o  much  money  by   the  faid    Thomas  before 
that  time  lent  and  advanced  to  the  Lid  William  at  his  like  iniiance 
and  requeft,  and  in  the  furthci  fum  of  five  hundred   pounds   of 
like  lawful  money,  for  io  much  money  by  the  faid  William  before 
that  time  had  and  received  to  and  for  the  ufe  of  the  faid  Thomas  ; 
and   in  the  further  fum  of  five  hundred  pounds  of  like  lawful 
money,  for   divers  goods,  wares,  and  merchandizes  by  the  faid 
Thomas  before  that  time  fold  and  delivered  to  the  faid  William  at 
his  like  i.  ilai.ce  and  requeft  j  and  in  the  further  fum  of  five  hun* 
dred  pounds  of  like  law  ul  money,  for  work  and  labour,  care  and 
diligence   by  the  faid  1  homas  before  that  time  done,  perform- 
ed, and  bcilowed  for    the  faid   William  in  and  about  the  bu* 
iinefs  of   the  faid  William,  at  his  like  inftance  and  requefl,  to 
wit,  at  Weflminfter  aforefaid,  in  the  county  aforefaid,  fo  much 
of  which  faid  feveral  fums  of  money  h  due  and  owing  from  the 
faid  Wil]iam  to  the  faid  l  homas,  as  will  be  fufficient  to  fatisf^r 
the  faid  Willjam  the  damages  which  he  hath  fuftaincd  by  rcdkm 
of  the  non- performance  of  the  faid  feveral  promifes  and  under- 
takings in  the  faid  dtclarntion  mentioned,  he  the  faid  Thomas 
will  'dedu<Sl    and   fett  off  according  to  the  form  of  the  ftatute 
in   fuch  cafe  lately   made  and  provided  ;  and  this  'he  is   ready 
to  verify:    wherefore    he   prays  judgment  if   the   faid  William 
ought  to   have  or  maintain  his  aforefaid  a^ion  thereof  againii 
him,  &c.  ,  W.  Balpwin, 


Sec.  &c 


\ 


^ 


elder  :.nd  T.  H.  the  younger  have  above  thereof  in  their  faid  de- 
clara  ion  complained  aeainfl  him;  and  of  this  he  puts  him(elf 
upon  the  country :  and  the  faid  1\  H.  the  elder  and  T.  H.  the 
younger  do  the  like :  And  the  faid  Henry,  for  further  plea  in 
this  behalf,  by  leave  of  the  court  here  for  this  purpofe  fir  ft 
had  and  obtained,  according  to  the  form  of  the  ilatute  in  fuch 
CSiif  made  and  provided,  fays,  that  the  faid  Tt  H.  the  elder  and 

1  homas 
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Thoflus  H.  the  younger,  ought  not  to  have  or  maintain  their  laid 
aSion  thereof  agatnft  him  the  faid  Henry,  becaufe  he  fays,  thac 
before  and  at  the  time  of  fuing  out  the  original  writ  of  the  (aid 
Thomas  H.  the  elder  and  Thomas  H.  the  younger,  they  the  faid 
Thomas  H.  the  elder  and  Thomas  H.  the  younger  were  and  ftill 
are  indebted  to  the  faid  Hen:y  in  a  large  fum  of  money,  to  wit,  * 
in  the  Qim  of  three  thoufand  five  hundred  pounds  of  lawful  money 
of  Great  Britain,  for  divers  good*:,  wares,  and  merchandizes  be- 
fisre  that  time  fold  and  delivered  by  the  faid  Henry  to  the  faid 
Thomas  H.  the  elder  and  Thomas  H.  the  younger,  and  at  their 
fpecial  inftance  and  requeA,  and  alfo  in  the  further  fum  of  three 
diou&nd  five  hundred  pounds  of  like  lawful  money,  for  work  and 
hibour  before  that  time  done,  performed,  and  beftowed  by  the 
6id  Henry,  his  fervants  and  workmen,  of  the  faid  I  homas  H,  the 
elder  and  Thomas  H.  the  younger,  and  at  their  like  ipecial  in- 
ftance and  requeil ;  and  alfo  in  the  further  fum  of  three  thoufand 
five  hundred  pounds  of  like  lawful  money  for  fo  much  money  by 
the  (aid  Henry  before  that  time  lent  and  advanced  to  the  faid 
Thomas^  H.  the  elder  and  Thomas  H.  the  younger,  and  at  their 
like  fpecial  inftance  and  requeft;  and  alfo  in  the  further  fum  of 
three  thouland  five  hundred  pounds  of  like  lawful  money,  for  fo 
much  money  before  that  time  paid,  laid  out,  and  expended  by  the 
(aid  Henry  for  the  faid  Ihomas  Holman  the  elder  and  Thoma«  H- 
the  younger,  and  at  their  like  fpecial  inft^mce  and  requeft ;  and 
alfo  in  the  further  fum  of  three  thoufand  five  hundred  pou.ids.of 
like  lawful  money  before  that  time  had  and  received  to  tho 
ufe  of  the  faid  Henry ;  and  alfo  in  the  further  fum  of  three  thou- 
fand five  imndred  pounds,  upon  an  account  flated  by  and  between 
the  faid  lipomas  Holman  the  elder  and  Thomas  Holman  the 
younger  and  the  faid  Henry,  which  faid  feveral  fums  of  money  ex- 
ceed the  damages  fuftained  by  reafon  of  the  not  performing  of  the 
feveral  promlfes  and  undertakings  in  the  faid  dc-claration  men- 
tioned i  and  this  the  faid  Henry  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  faid  Thomas  Holman  the  elder  and  Tho- 
mas Holman  the  younger  ought  to  have  or  maintain  their  afore* 
(aid  adton  thereof  againil  him  the  faid  Henry,  &c. 

Thomas  Walker, 


And  the  faid  Thomas  H.  die  elder,  and  Thomas  H.  the  youn-  RepUcationtak. 
gcr,  as  to  the  (aid  plea  of  the  faid  Henry  by  him  fecondly  above  '"S  '^^^  <«  th« 
pleaded  in  bar,  fay,  that  they,  by  reafon  of  any  thing  in  that  plea  ^*'  ®^* 
contained,  ought  not  to  be  barred  from  having  and  maintaining 
their  aforefaid  action  thereof  againft  him,  becaufe  they  fay,  that 
they  the  (aid  Thomas  H.  the  elder  and  Ihomas  H.  the  younger 
were  not,  nor  are  indebted  to  the  (aid  Henry  in  manner  and  form 
as  the  faid  Henry  has  in  that  plea  above  alledged  \  and  this  they 
pray  may  be  enquired  of  1)y  the  country:  and  the  faid  Thomas 
Holman  the  elder,  and  Thomas  Hoknan  the  younger,  do  the  like ; 

therefor* 
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therefore  as  well  to  try  this  iflue  as  the  faid  other  iffue  between  the 
parties  above  joined,  the  fherifF  is  commanded  that  he  caufe  to 
come  here  in  three  weeks  of  the  Holy  Trinity,  twelve,  &c.  by 
whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as 
well,  &c.  J.  Adair. 


flea,  general  AND  the  faid  Charles,  by  Charles  H.  the  younger,  his  attor- 
iffvit,  zTi4ftt  iff,  ney,  comes  and  defends  the  wrong  and  injury,  when,  &c.  and 
fays,  that  he  did  not  undertake  and  promife  in  manner  and  form 
as  the  faid  Andre  LefFelore  hath  above  thereof  complained  againft 
him  ;  and  of  this  he  puts  himfelf  upon  the  country,  &c. :  And  for 
further  plea  in  this  behalf,  the  faid  Charles,  by  leave  of  the  court 
here  to  him  for  this  purpofe  granted,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  lately  made  and  provided,  (ays,  that  the  (aid 
Andre  L.  ought  not  to  have  or  maintain  his  aforefaid  a^ionthere^ 
of  againft  him ;  becaufe  he  fays,  that  the  faid  Andre  L*.  now  is, 
and  on  the  day  of  exhibiting  the  bill  of  the  faid  Andre  L.  was  in- 
debted to  the  faid  Charles  in  more  money  than  is  due  and  owing 
from  the  (aid  Charles  to  the  faid  Andre  L.  upon  the  faid  (ievecai 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  that 
is  to  fay,  in  the  fum  of  one  hundred  pounds,  of  lawful  money, 
upon  an  account  before  that  time  flated  and  fettled  between  tb^ 
faid  Andre  L.  and  the  faid  Charles,  whereby  the  faid  Andre  L* 
was  found  in  arrear  to  the  faid  Charles  in  the  fum  of  one  hundred 
pounds  of  like  lawful  money  j  and  in  the  further  fum  of  one  hundred 
pounds,  of  like  lawful  money,  for  fo  much  money  by  the  faid  Charles 
beforethat  time  paid,  laid  out,  and  expended,  to  and  for  the  ufeof  the 
faid  Andre  L.  at  his  like  inliance  and  requeft;  and  in  the  further 
fum  of  one  hundred  pounds,  of  like  lawful  money,  by  the  faid 
Andre  L.  before  that  time  had  and  received  to  and  for  the  ufe  of 
the  faid  Charles  j  and  in  the  further  fum  of  one  hundred  pounds, 
of  like  lawful  money,  for  fo  much  money  by  the  faid  Charles  be* 
fore  that  time  lent  and  advanced  to  the  faid  Andre  L.  at  his  like 
inftance  and  requeft,  to  wit,  at  Weftminfter  aforefaid,  in  the 
county  aforefaid,  fo  much  of  which  faid  feveral  fums  of  money,  ib 
due  and  owing  from  the  faid  Andre  I^.  to  the  faid  Charles  as  will 
be  fufficient  to  fatisfy  the  faid  Andre  L.  the  damages  which  he  hath 
fuftained  by  reaion  of  the  non -performance  of  the  faid  feveral  pro- 
mifes  and  undertakings  in  the  faid  declaration  mentioned,  he  the 
faid  Charles  will  dedud  and  fet  off,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  lately  made  and  provided  }  and  this  he  is  ready 
to  verify,  wherefore  he  prays  judgment  if  the  faid  Andre  L.  ought 
to  have  or  maintain  bis  aforefaid  a^ion  thereof  againft  him,  &c. 

W.  Baldwik. 


fkticifeiof,  AND  the  feid  Benjamin,  by  Edward  Yalden  his  attorney, 

comes    and  > defends    the  wrong    and  injury,,  when,  &c*    and 
^ys,  that  he  did  not  undertake  and    promife  in  manner  and 

form 
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fiirm  as  the  faid  Thomas  hath  above  thereof  complained  a-r 
gainft  him;  and  of  this  he  puts  himfelf  upon  the  country^ 
be:  And  for  further  plea  in  this  behalf  the  faid  Benjamin, 
by  leave  of  the  court  here  to  him  for  this  purpofe  granted,  ac- 
cording to  the  form  of  the  ftatute  in  fuch  cafe  lately  made  and 
provided,  fays,  that  the  faid  Thomas  ought  not  to  have  or  main- 
tain his  aforefatd  a<5lion  thereof  againft  him ;  becaufe  he  fays,  that 
the  faid  Thomas  now  is,  and  on  the  day  of  exhibiting  the  bill  ol 
the  laid  Thomas  was,  and  fiill  is,  indebted  unto  him  the  faid  Ben- 
jamin in  more  money  than  is  due  and  owing  from  the  faid  Benja- 
min to  the  fa*d  Thomas,  upon  the  feveral  promifes  and  undertak- 
ings in  the  (aid  declaration  mentioned,  that  is  to  fay,  in  the  fum 
of  fifty  pounds,  of  lawful  money  of  Great  Britain,  for  meat,  drink, 
wafhing,  and  lodgijig  by  the  faid  Benjamin  before  that  time  found 
and  provided  for  the  faid  Thomas,  at  his  fpecial  inllance  and  re- 
queil ;  and  in  the  further  fum  of  fifty  pounds,  of  like  lawful  money, 
for  fo  much  money  by  the  faid  Benjamin  before  that  time  paid,  laid 
our,  and  expended,  to  and  for  the  uie  of  the  faid  Thomas,  at  his  like 
infhmce  and  requeft ;  and  in  the  further  fum  of  fifty  pounds,  of  like 
lawful  money,  for  work  and  labour,  care  and  diligence,  by  the 
iaid  Benjamin  and  his  fervants  before  that  time  done,  performed, 
and  beflowed  for  the  faid  I'homas,  in  and  about  the  bufinefs  of 
the  faid  Thomas^  at  his  like  inflance  and  requefl ;  and  in  the  fur- 
ther fum  of  fifty  pounds,  of  like  lawful  money,  for  the  keeping  of 
divers  horfes,  mares,  and  geldings  of  the  faid  Thomas,  and  for 
borfe«meat  and  other  neceflary  provender  by  the  faid  Benjamin  be- 
fore that  time  found  and  provided  for  the  faid  horfes,  mares,  and 
gddbgs,  at  the  like  inftance  and  requeft  of  the  faid  Thomas ;  and 
in  the  further  fum  of  fifty  pounds,  of  like  lawful  money,  for  fo 
much  money  by  the  faid  Thomas  before  that  time  had  and  re- 
i:eived,  to  and  for  the  ufe  of  the  iaid  Benjamin,  to  wit,  at  Godal- 
ming,  in  the  faid  county  of  Surry;  fo  much  of  which  faid  feveral 
fums  of  money,  fo  due  and  owing  from  the  faid  Thomas  to  the 
laid  Benjamin,  as  will  be  fuificient  to  fatisfy  the  faid  Thomas  the 
damages  which  he  hath  fuitained,  by  reafgn  of  the  npii-perfor- 
mance  of  the  faid  feveral  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  he  th«  faid  Benjamin  will  dedud  and  fet  off, 
according  to  the  form  of  the  flatute  m  fuch  cafe  lately  made  and 
provided  ;  and  this  he  is  ready  to  verify:  wbgreforehe  prays  judg- 
ment if  the  faid  Thomas  ought  to  have  or  maintain  bis  aforefaid 
action  thereof  againft  him,  &c* 

Lescelles,  Es<^        -|      and  the  faid  Balthazar  A.  by  pi^^  ^fj^  ^j^ 
at  thifuit  of  >  Charles  H,  the  younger,  hisattor« 

Mayhbw  and  Another.  J  ney,  coaiesand  utfcnds  the  wrong 
and  injury,  when,  &c.  and  fays,  chat  he  uiii  not  undertake  and 
promik  in  manner  and  form  as  the  faid  Jolin  and  Willum  have 
iibove  thereof  complained  againlt  him  ;  aii  i  of  this  he  puts  hiov'* 
felf  upon'  the  countf y,  6cc, :  And  for  fuiciicc  pica  in  this  behalf, 
'  1  the 
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the  faiJ  Balthazar  Anthony,  by  leave  of  the  coifrt  here  to  hinr 
for  this  purpofe  granted,  according  to  the  form  of  t!)e  {latute  ia 
fuch  cafe  lately  made  and  provided,  (ays,  that  the  faid  John  and 
William  now  are,  and  on  the  day  of  exhibiting  the  bill  of  the  faid 
John  and  William  were  indebted  unto  the  faid  Balthazar  Anthony 
^  in  more  money  than  is  due  and  owing  from  the  faid  Balthazar  An- 

thony to  the  faid  John  and  WiUiam,  upon  (he  faid  feveral  fuppofed 
l^romifes  and  undertakings  in  the  faid  declaration  mentioned,  that 
is  to  fay,  in  the  fun  of  two  hundred  pounds  of  lawful  money  of 
Great  Britain,  for  fo  much  money  by  the  faid  Balthazar  ftntbony^ 
before  that  time  paid,  laid  out,  and  expended  to  and  for  the  ufe 
of  the  faid  John  and  William,  at  their  fpecial  inftance  and  requed  ; 
and  in  the  further  fum  of  two  hundred  pounds,  of  like  lawful 
money,  for  fo  much  money  by  the  faid  John  and  William  before  that 
time  had  and  received  to  and  for  the  ufe  of  the  faid  Balthazar 
Anthony,  that  is  to  fay,  at  Weftminfter  aforefaid,  in  the  county 
aforefaid  ;  fo  much  of  which  faid  feveral  fum  of  money,  fo  due  to 
the  faid  Balthazar  Anthony  from  the  faid  John  and  William,  as 
will  be  fufficient  to  fatisfy  the  faid  John  and  William  the  daina* 
ges  which  they  have  fui^ained,  by  reafon  of  the  no|i- performance 
of  the  faid  fuppofed  promifes  and  undertakings  in  the  faid  declara- 
tion mentioned,  he  the  faid  Balthazar  Anthony  will  dedu£i  and  fet 
oiFand  allow,  according  to  the  form  of  the  flatute  in  fuch  cafe 
lately  made  and  provided;  and  this  the  faid  Balthazar  Anthony  is 
ready  to  verify ;  v/herefore  he  prays  judgment  if  the  did  John  and 
William  ought  to  have  or  maintain  their  aforefaid  adion  againft 
him^  &c, 

W,  Baldwin. 


I 

Plea,     {cncral      FIRST,  General  iflue.     (Begin  notice  of  fet  off  in  the  ufual 
ifluc,  and  no-  form),  that  is  to  fay,  in  the  fum  of  fifteen  pounds  fifteen  (hillings, 
ticecf  f«  off  of  ^^^  ^^^  yp^j^  ^^^  ^y  virtue  of  a  certain  promiffory  note  in  writ- 
note/ and  one  i"gj  made  and  fubfcribed  by  the  faid  plaintiff,  and  bearing  date, 
hundred  pound  &c.  and  delivered  by  the  faid  plaintiff  to  one  J.  W.  ;  whereby 
for  the  rem  of  the  faid  plaintiff  promifed  to  pay  totheiiaid  J.  W.  f  by  the  name 
ahoufc,  &c.       jjpjj  dcfcription  of,  &c,)  or  order,  the  fum  of  fifteen  pounds  fif- 
teen {billings  on  demand,  for  value  received  by  the  faid  plaintiff; 
and  which  faid  note,  before  the  exhibiting  of  the  bill  of  the  faid 
plaintiff,  had  been  duly  indorfcd  by  the  (aid  J.  W.  to  the  faid  de- 
fendant, and  the  payment  thereof  duty  demanded  of  the  faid  plain- 
tiff by  the  faid  defendant ;  and  which  faid  note,   before  the  ex* 
hibiting  of  the  bill  of  the  faid  plaintiff,  was,  and  (I ill  is.  In  full 
force,  and  wholly  unpaid  and  un(atisfied, :  And  alfo  in  the  fum  of 
one  hundred  pounds,  of,  &c.  for  the  ufe  and  occupation  of  divers 
OXeduages,  lands,  and  tenements  of  the  faid  defendant;  with  the 
appurtenances,  fituatCi  lying,  and  being  9t,&c.  before  that  time  had*, 
held,  ufed,  occupied,  and  enjoyed  by  the  faid  plaintiff  for  a  long 
^ace  of  time  then  elapfed,  at  his  fpecial  indance  and  requeit,  and 
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8^  Afe  pcrmiffion  and  rufferance  of  the  laid  defendant.     (Mioiitf 
paid,  tec.  &c. ;  and  common  condufion  to  the  notice.) 

Draxvn  ty  Mr.  Ouaham. 
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AND  the  faid  T,  H.  by  A.  B.  his  attorney,  comes  and  defends  pi«i  (to  t  Wie- 
the wrong  and  injury,  when,  &c.  and  as  to  all  the  faid  fuppofed  cUration      for 
promifes  and  undertakings  of  the  faid  Thomas  in  the  faid  decl^a-  "^[^^^  *JJ^ 
tion  mentioned;  and  alfo  as  to  all  the  faid  fums  of  moaey  therein  account  ft  ated), 
Specified  and  mentioned,  except  as  to  one  pound  and  one  (hilling,  as  to   all  th« 
part  of  the  faid  feveral  fums  of  money  in  the  faid  declaration  men-  promifci,    &c. 
tioned,  fays,  that  he  did  not  undertake  and  promifc  in  manner  and  «ceptM  toon« 
form  as  the  (aid  John  hath  above  thereof  complained  againft  him  ;  f  "'"**»  K^^J 
and  of  this  he  puts  himfelf  upon  the  country,  &c. :  And  as  to  the^j^^  a„d  at  to 
(aid  promifes  and  undertakings  in  the  faid  declaration  mentioned,  thesuincaatffa* 
as  to  one  pound  and  one  (hilling,  part  and  parcel  of  the  faid  fevera\  ^r, 
fums  of  money  in  the  faid  declaration  mentioned,  he  the  faid 
Thomas  fays,  a^io  non^  to  recover  any  further  damages  againft  him 
than  the  iaid  fum  of  one  pound  one  (hilling,  part  and  parcel  of  the 
faid  feveral  fums  of  money  in  the  faid  declaration  mentioned  and 
fpecified ;  becaufe  he  fays,  that  after  the  making  of  the  faid  feve* 
ral  promifes  and  undertakings  in  the  faid  declaration  mentioned, 
and  before  the  exhibiting  the  bill  of  the  faid  John,  to  wit,  on,  &c. 
in  the  faid  declaration  mentioned,  at;,  &c.  he  the  faid  Thomas  ten- 
dered and  offered  to  pay  to  the  faid  John  the  faid  fum  of  one  pound 
one  (hilling,  part  and  parcel,  &c.  which  faid  fum  of  one  pound 
one  (hilling,  he  the  faid  John  then  and  there  refufed  to  accept  from 
the  faid  Thomas  :  And  the  faid  Thomas  further  fays,  that  he  has 
always,  from  the  time  of  the  making  of  the  faid  feveral  promifes 
and  midertakings  in  the  faid  declaration  mentioned,  as  to  the  faid 
fum  of  one  pound  one  (hilling,  part  and  parcel,  &c.  hitherto  hath 
^  been,  and  ftill  is,  ready  and  willing  to  pay  to  the  faid  John  the  faid 
iiim  of  one  pound  one  (hilling,  and  n0W  brings  the  fame  into 
court  here,  ready  to  be  paid  to  the  faid  John  if  he  will  accept  the 
fame;  and  this»  &c.  wherefore,  &c.  if  the  faid  John  ought  to 
have  pr  maintain  his  aforefaid  a<3ion  thereof  againft  him,  to  ret- 
cover  any  further  damages  than  the  faid  fum  of  one  pound  one 
ihillingy  part  and  parcel  oi  the  faid  feveral  fums  of  money,  in  the 
iaid  declaration  mentioned  and  fpeciiied. 

Drawn  by  Mr.  Ghaham. 

AND  the  (aid  Edward,  by  A.  B.  his  attorney,  comes  and  ^*"®^^*"*'*''^ 
defends  the  wrong  and  injury,  when,  &c.  and  fays,  that  he  is  not  ^^'  *®/*"*^'o«* 
guilty  of  the  prcmifcs  above  laid  to  his  charge,  in  m^ocr  and  ,^emlnt  tor^ 
formas  the  faid  Henry  hath  above  thereof  complained  againft  him  ;  pair  the  vicarage 

and  ^o\iie  by  a  cler- 
gyman. 
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Ad^ka.  and  <5f  this  he  puts  himfelf  upon  the  country :  And  for  further  pi 

in  this  behalf,  the  (aid  Edward,  by  leave.  &c.  aHU  non^  to  re- 
cover any  greater  or  more  damages  agalnft  him  in  refpe(5l  thereof 
than  the  fum  of  thirty  pounds,  of,  &c. ;  becaufe  he  fays,  that 
after  the  faid  vicarage  of  the  faid  parifh  church  of  Feckenham  bad 
been  fo  vacated  as  aforeiaid,  and  after  the  faid  Henry  had  been  in* 
ftituted  and  induded  into  the  fame  vicarage  of  the  parifh  church 
of  Feckenham  as  aforefaid,  and  before  the  day  of  exhibiting  the 
bill  of  the  fiid  Henry,  to  wit,  on  the  faid  thirteenth  day  of  Sep- 
tember, in  the  faid  year  of  Our  Lord  J  7869  at  Feckenham  afore- 
iaid,  in  the  county  aforefaid,  he  the  laid  Edward  tendered  and 
offered  to  pay  to  the  iaid  Henry  the  faid  fum  of  thirty  pounds,  to 
be  laid  out  in  the  neceflary  repairs  of  the  faid  dwellin^-houfe  and 
premifes  in  the  faid  declaration  mentioned ;  which  £iid  fum  o£ 
thirty  pounds  the  faid  Henry  then  and  there  refufed  to  accept 
from  the  faid  Edward  :  And  the  faid  Edward  further  fays,  that  he 
the  faid  Edward  always  from  the  time  of  the  inftitutionand  induc- 
tion of  the  faid  Henry  to  the  vicarage  of  the  parifli  church  of 
Feckenham  aforefaid  hitherto,  hath  been,  and  ftill  is  ready  to  pajr 
to  the  faid  Henry  the  faid  fum  of  thirty  pounds  ;  and  the  (aid  £d- 
'ward  brings  the  fame  here  into  court  ready  to  be  paid  to  the  faid 
Henry,  if  the  faid  Henry  will  accept  the  wme  from  the  faid  £d- 
u^ard:  And  the  faid  Edward  avers,  that  the  faid  fum  of  thirty 
pounds  was  fully  fufficient  for  the  ncceiTary  repairs  of  the  faid 
dwelling-houfe  and  premifes  in  the  (aid  declaration  mentioned,  at 
the  faid  time  when  the  faid  vicarage  of  Feckenham  became  vacant, 
as  in  the  declaration  is  mentioned  ^  and  this,  &c. :  wherefore  he 
prays  judgment  if  the  faid  Henry  ought  to  have  or  maintain  his 
aforefaid  adion  againft  him  to  recover  any  more  or  greater  dama- 
ges than  the  (aid  fum  of  thirty  pounds  in  this  behalf,  &c. 

FosT£R  Bower* 

I  have  great  doubts  whether  the  de-  notwUhftanding  the  cafe  in  Stra.  Squin 
lendant  is  entitled  to  plead  a  tender  in  v.  Archer,  906.  \  and  the  Ga(e  in  3.  Lev. 
the  prefent  cafe  3  but  think  he  cannot,     413, 

Plea  cf  tender     AND  the  faid  Samuel,  the  faid  Ifaac,  and  the  faid  Thomats,  by 

and  payment  of  Dnniel  C.  their  attorney,  come  and  defend  the  wrong  and  injury, 

money       intawhen,  &c.  and  as  to  all  the  faid  feveral  promifes  and  undertakings 

court,     which  \^  xhe  faid  declaration  mentioned,  except  as  to  the  fum  of  nine 

J^^  ^5j^^  hundred  and  fixty-nine  pounds  feventeen  (hillings  and  threepence, 

«»thet«ft.        parcel  of  the  fum  of  four  thoufand  pounds  in  the  firft  Count 

of  the  faid  declaration  mentioned,  fay,  that  they  dk)  not  undrr^ 

take  or  promife  in  manner  and  form  as  the  faid  John,  and  the  faid 

Charles,  and  the  faid  Oiborne  have   above  thereof  complained 

againft  them  ;  and  of  this  they  put  themfelves  upon  the  country, 

&c. :  And  as  to  the  faid  fum  of  nine  hundred  and  fixty-nine  pounds 

feventeen  {hillings  and  threepence,  parcel  of  the  faid  fum  of  foot 

thou£uid  pounds  in  the  (aid  iirft  Count  of  the  faid  declaration 

mentioned, 


'-     TENDER.  •  '    m 

mentioned,  they  Ciy,  that  the  faid  John,  the  faid  CharTes,  and  the 
faid  Ofborne  ought  not  to  have  or  maintain  their  faid  adion  there* 
of  ^ainft  them  to  recover  any  more  or  greater  damages  in  this 
behalf  than  the  fum  of  nine  hundred  and  fixty-nine  pounds  (even" 
teen  (hillings  and  threepence ;  becaufe  they  fay,  that  they  the  faid 
Samuel,  the  faid  Ifaac,  and  the  faid  Thomas  always,  from  the 
time  of  the  maicin^  the  aforefaid  promife  and  undertaiiing  in  the 
iaidfirft  Count  of  the  faid  declaration  mentioned,  as  to  the  faid  nine 
hundred  and  fixty-nine  pounds  feventecn  (hillings  and  three-pence 
hitherto,  at  London,  &c.  aforefaid,  have  been,  andftill  are,  ready, 
and  willing  to  pay  to  the  faid  John,  the  faid  Charles,  and  the  faid 
Ofbome  the  faid  nine  hundred  and  fixty-nine  pounds  feventeen 
(hillings  and  threepence ;  and  that  they  the  faid  Samuel,  the  faid 
Ifaac,  and  the  faid  Thomas,  after  the  making  of  the  faid  promife 
and  undertaking  in  the  faid  firft  Count  of  the  jaid  declaration  men- 
tioned, as  to  the  faid  fum  of  nine  hundred  and  fixty-nine  pounds  feven- 
teen (hillings  and  threepence,  and  before  the  exhibiting  of  the  bill  of 
the  faid  John,  the  faid  Charles,  and  the  faid  Ofborne,  to  wit,  on 
the  fame  day  and  year  in  the  faid  declaration  mentioned,  at  London 
&c.  aforefaid,  oflercd  to  pay  to  the  faid  John,  the  faid  Charles,  and 
the  faid  Ofborne,  the  faid  nine  hundred  and  fixty-nine  pounds  feven- 
teen (hillings  and  threepence,  and  then  and  there  tendered  the 
lame  on  payment  to  them  the  faid  John,  Charles,  and  Ofborne, 
to  receive  which  the  faid  John,  Charles,  and  Ofborne  then  and 
there  wholly  refufed ;  and  the  faid  Samuel,  the  faid  Ifaac,  and  the 
(aid  Thomas  now  bring  the  fame  here  into  court,  ready  to  be 
paid  to  the  faid  John,    the  faid  Charles,  and  Oiborne,  if  they 
will  receive  the  fame  ;  and  this  they  are  ready  to  verify :  where* 
fore  they  pray  jud^^ment  if  the  faid  John,  Charles,  and  Ofborne 
ought  to  have  or  maintain  their  aforefaid   action  thereof  againft 
them  to  recover  any  more  or  greater  daniages  in  this  behalf  than 
the  faid   fum  of  nine  hundred  and  fixty-nine   pounds  feventeen 
(hiliin;;s  and  tlireepence :  And  the  faid  John,  Charles,  and  Ofborne, 
as  to  the  faid  plea  of  the  faid  Samutl,    Thomas,  and  Ifaac  by  them 
above  pleaded,  as  to  all  the  faid  feveral  promifes  ana  undertakings 
in  the  faid  declaration  mentioned,  except  as  to  the  fum  of  nine 
hundred  aiid  iixty-nine  pounds  feventeen  fhilliiigs  and  threepence^ 
parcel  of  the  faid  fum  of  four  thoufiind  pounds  in  the  (aid  iirit 
Count  of  thetiai J  declaration  mentioned,  and  concerning  which 
the  faid  Samuel,    Thomas,    and    liaac,  have  above  put    them- 
fclves  upon  t.iC  country  j  the  faid   Lhades,  John,  and  Ofborne 
GO  fo  likcwilc.     And  as  to  the  iuid  nine  hundred  and  fixty-nmc 
pounds  feventeen  ih.llings  and  threepence  in  the  faid  iirft:  promife 
and  undertaking  mentioned,  and  vvhicn  la.iJ  jiine  hundred  and  fixty^ 
nine  pounds  levenccen  imlhngs  and  threepence  the  faid  Saniuel, 
Thomas,  and  lluac  have  above  brougfit  into  court,  as  in  their  faid 
plea  in  mat  behalf  uientioned,  tne  faiu  John,  Charles,  and  Ofborne 
now  take  and  accept  the  la.iie  on:  of  court;  therefore  let  the  faid 
hamuel,  Thomas,  and  ifiac  be  tliereoi  acquitted,  &c. ;  tiierefore 
let  a  jury  come  thereupon  b«torc  our  lord  the  kia^^  on,  &c, 

wh# 


176  PLEA.— REPLICATION. 

t^ho  trc  in  no  wife  a  kin  cither  to  the  faid  John  L.  Charles  P. 
and  Ofborne  R.  or  to  the  (aid  Samuel  C.  Ifaac  H.  and  Thomas  B* 
to  take  cognisance  on  their  oaths  of  the  whole  truth  of  the  pre- 
mifes,  becauie,  as  well  the  faid  Samuel  C.  Ifaac  H.  and  Thomas 
B.  as  the  faid  John  L.  Charles  P.  and  Ofborne  R.  have  put 
themfelves  upon  that  jury  ;  the  fame  day  is  given  to  the  parties 
aforefaid  at  the  fame  place.  F.  BuLler. 


Pica  of  y!w»-«/-  AND  the  (aid  defendant,  by  A.  B.  his  attorney,  comes  and 
Jumfjit  to  p.  ft  a  defends  the  wrong  and  injury,  when,  &c. ;  and  as  to  the  fecond, 
fiTue'"''^''"'  third,  fourth,  and  fifth  Counts  of  the  aforefaid  declaration,  and 
as  to  twenty  pounds,  part  of  the  faid  fum  of  thirty  pounds  in  the 
See  Tmpey  s  B.  f^^jj  f^^^  promife  and  undertaking  in  the  faid  declaration  alfo  men- 
tioned,  fays,  that  he  did  not  undertake  or  promife  in  manner  and 
form  as  the  faid  plaintiff  hath  above  thereof  complained  again  ft 
him  ;  and  of  this  he  puts  himfelf  upon  the  country,  &c. :  And  as 
to  ten  pounds,  refidue  of  the  faid  thirty  pounds  in  the  &id  firft 
promife  and  undertaking  in  the  faid  declaration  mentioned,  he  the 
laid  defendant  fays,  that  the  faid  plaintiff  ought  not  to  have  or 
maintain  his  afore(aid  a<ftion  againft  him  to  recover  any  more  or 
greater  damages  than  ten  pounds  in  this  behalf^  becaufe  he  fays 
that  the  faid  defendant,  after  the  making  of  the  /aid  firft  promife 
and  undertaking  as  to  the  faid  ten  pounds,  refidue  of  the  faid  thirty 
pounds  in  the  (aid  firft  promife  and  undertaking  in  the  faid  decla- 
ration mentioned,  and  before  the  exhibiting,  &c.  to  wit,  in,  &c.  at, 
&c.  was  ready  to  pay,  and  then  and  there  offered  to  pay  to  the  faid 
plaintiff  the  faid  fum  of  ten  pounds,  refidue,  &c.  and  then  and 
there  tendered  payment  thereof  to  the  faid  plaintiff,  to  receive 
"which  of  the  faid  defendant  he  the  faid  plaintiff  then  and  there 
wholly  refufed:  And  the  faid  defendant  further  faith,  that  he  the 
faid  defendant  hath  always  from  the  time  of  the  making  of  the  faid 
firft  promife  and  undertaking  as  to  ten  pounds,  refidue,  &c.  hitherto 
at,  &c.  aforefaid,  been  ready  to  pay,  and  yet  is  there  ready  to  pay  to 
the  faid  plaintiff  the  faid  fum  of  ten  pounds,  and  now  brings  the  (ame 
here  into  court  ready  to  pay  to  the  faid  plaintiff,  if  he  the  faid 
plaintiff  will  accept  the  fame:  And  this  he  the^ faid  defendant  is 
ready  to  verify  ;  wherefore  he  prays  judgment  if  the  faid  plaintiff 
ought  to  have  or  maintain  his  aforefaid  ad^ion  againft  him  thejaiddt* 
fendant  to  recover  any  more  or  greater  damages  than  ten  pounds  in  this 
hehalfy  [or  thus]  againji  him  inrefpe£f  to  the  faid  ten  pounds^  refi* 
due  of  the  faid  thirty  pounds  in  the  faid  fir fl  pro?nife  and  undertaking 
in  the  faid  declaration  mentioned^  to  recover  any  more  or  greater 
ttamages  than  ten  pounds. 

V,  Lawes. 

Repllcit'on  to  And  the  faid  plaintiff",  as  to  the  plea  of  the  faid  defendant 
the hft pica, de-  fccondly  above  |ileaded  as  to  the  faid  ten  pounds,  refidue  of  the 
ry^ng  the  un-  ^|j  thirty  pounds  in  the  (aid  firft  promife  and  undertaking  in  the 

faid 
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fald  declaration  mentioned,  fays,  that  the  faid  plaintiff  by  reafon 
of  any  thing  in  the  faid  plea  above  alledged,  ought  not  to  be  barred 
from  naving  and  maintaining,  &c.  to  recover  his  full  damages, 
by  reafon  of  the  not  performing  of  the  faid  firft  promife  and  un- 
dertaking as  to  the  ten  pounds,  becaufe  he  faith,  that  the  faid  de- 
fendant did  not  oflFer  to  pay  to  him  the  fad  plaintiff  the  faid  fum  of 
ten  pounds  in  manner  and  form  as  the  faid  defendant  hath  in  plead- 
ing  above  alledged ;  and  this  he  the  faid  plaintifF  prays  may  be  en- 
quired of  by  the  country,  and  the  faid  defendant  doch  the  like, 
therefore,  &c. 

And  thereupon  the  faid  plaintifF  freely  takes  and  accepts  out  of  Another  repll- 
the  court  here  the  fum  often  pounds,  fo  tendered  and  paid  into  court  ^^on  to  fuch 
here  as  aforefaid;  therefore  as  to  the  faid  fum  of  ten  pounds  the  faid  P^"*  admuting 
plaintifF  is  fatisiied,  and  as  to  the  trial  of  the  iffuc  above  joined  ^^j  jl^^ 

between  the  parties  (let  a  jury  come  before  our  lord  the  king,  at  money  out  of 
Wcftminfter,  on  next,  after  )  aforefaid,  //  is  com-  court 

mandid  to  the  Jkeriff  that  he  caufe  to  come  herty  on^  isfc,  twelve,  ^^  ^""P^y  ^-R* 
&c.  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well,  &c.  "^'  Jj^'  £^5^ 

Drawn  by  Mr.  Warren,  j^o. 


AND  the  faid  plaintifF,  as  to  the  faid  plea  of  the  faid  defendant  Replication  t«»  a 
by  him  above  pleaded,  as  to  the  faid  promife  and  undertaking  in  plea  of  tender, 
the  &id  declaration  fecondly  mentioned,  with  rcfpeft  to  fix  pounds  **»»«  plaintiff 
fix  (hillings,  parcel  of  the  faid  twelve  pounds  twelve  (hillings  in  w^jj?"f  "^'^"^ 
that  promife  mentioned,  (ays  that  he  the  faid  plaintifF  ought  not  ^^-jj^j^^^* 
by  any  thing  in  that  plea  alledged  to  be  barred  from  recovering  beiore  themak^ 
more  damages  in  that  behalf  from  him  the  faid  defendant  than  the  ing  .of  any  ten- 
faid  fix  pounds  fix  {hillings,  becaufe  he  faith,  that  after  the  making  ^^  ^V  defend- 
the  faid  promife  and  undertaking  as  to  the  faid  fix  pounds  fix  ^^' 
(hillings,  parcel,  &c.  that  is  to  fay,  on  the  nineteenth  day  of  May, 
in  the  thirty-firft  year  of  the  reign  of  our  Lord  the  now    king, 
he  the  (aid  plaintiff,  for  the  recovery  of  his  damages  which  he  had 
fuftainedy  as  well  by  the  non-performance  of  the  faid  fecond  pro- 
mife and  undertaking  as  to  the  faid  fix  pounds  fix  (hillings,  parcel, 
&c  and  like  wife  as  to  the  refidue  of  the  money  in  that  promife 
mentioned,  as  alfo  by  the  not  performing  of  the  feveral  other  pro- 
mifes  and  undertakings  in  the  aforefaid  declaration  mentioned,  pro- 
fecuted  out  of  the  court  of  our  faid  lord  the  king,  before  the  king 
himfelf  (the  (aid  court  then  and  ftili  being  held  at  Weilminfler,  in 
theiaid  county  of  Middlefex),  a  certain  precept  called  a  bill  of  Mid- 
dlefex,  againft  the  faid  defendant,  whereby  it  was  commanded  to 
the  then  IherifFof  Middlefex  that  he  (houtd  take  the  faid  defendant, 
2nd  Robert  Roe,  if  they  might  be  found  in  his  bailiwick,  and  that 
be  (hould  keep  them  fafely,  fo  that  he  might  have  their  bodies  be- 
fore the  lord  the  king  at  Weftminftcr,  on  Friday  next  after  the 
iiiorrow  of  the  Holy  Trinity  then  next  following,  to  anlwer  the 
faid  plaintifF  in  a  plea  of  trefpafs,  and  that  the  faid  (herifF  Ihouid 
then  nave  there  that  precept,  at  which  day  of  the  return  of  that 

Vol.  hi.  N  precept. 
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precept,  that  is  to  fay,  on  Friday  next  after  the  morrow  of  the 
Holy  Trinity,  in  the  thirty-firft  year  aforefaid,  before  our  lord  the 
king,  at  WeftminRer,  canie  the  faid  plaintiff  in  his  own  proper 
perlon,  and  offered  hi mfelfagainft  the  faid  defendant  in  the  plea 
afore(aid :    And  the  (berifF  of  Middlesex  aforeikid  did  not  fend 
the  faid  precept,  nor  did  he  do  any  thing  therein,  nor  did  the  faid 
defendant  come  or  appear  according  to  the  exigency  of  that  pre- 
cept ;  vk^herefore  the  faid  plaintiff  prayed  another  precept  of  the 
/aid  lord  the  king  to  be  di reded   to  the  (berifF  of  the  county  of 
Middlefcx,  in  form  aforefaid,  and  it  was  granted  to  him,  returnable 
before  our  lord  the  king  oa  Wcdncfday  next  after  eight  dajrs  of 
the  Holy  Trinity  then  next  following,  for  the  (aid  defendant  to 
anfwcr  to  the  faid  plaintiff  in  the  pka  aforefaid,  the  fame  day  was 
given  to  the  laid  pLiintiff  there,  &c.  at  which  day,  at  the  return 
of  the  faid  laft-mentioned  precept,  that  is  to  fay,  on  Wednefday 
next  after  eight  days  of  the  Holy  Trinity,  before  our  lord  the  king, 
at  Wefiminiier,  came  tlie  faid  plaintiff,  and  the   faid  defendant 
then  and  there  alfo  appeared  in  the  faid  court,  to  anfwer  to  the 
iaid  plaintift'  in  the  pita  afc  rcfaid,  according  to  the  exigency  of 
the  faid  la  ft  >  mentioned  precept,  and  the  faid  plain  tiff  further  faith, 
that  the  faid  fcveral  precepts  fo  profecuted  as  aforcfdid,  were  re- 
fpe£^ively  profecuted  by  him  the  faid  plaintiff  again il  the  faid  de- 
fendant, with  intent  to  implead  the  faid  defendant  for  the  feveral 
caufes  of  action  aforefaid,  in  the  (aid  declaration  fpecified,  and  to 
caufe  and  compel  the  faid  defendant  to  appear  in  the  faid  court 
here,  in  order  that  the  faid  plaintiff  might  declare  againft  him  for 
the  feveral  caufes  of  a£iion,  according  to  the  courfe  and  cuftom  of 
the  faid  court,  and  that  he  the  faid  plaintiff  in  purfuance  of  fuch 
his  intentions,  exi'.ibited  his  aforefaid  bill  and  declared  againft  the 
faid  defendant,  upon  the  faid  feveral  caufes  of  action  in  manner  and 
form  aforeiaid,  and  therein  mentioned,  for  ths  faid  fix  pounds  fix 
ihilling<s,  parcel  of  the  faid  twelve  pounds  twelve  (hillings  in  the 
faid  fecond  promife  and  undertaking  mentioned,  and  the  faid  plain- 
tifr  further  fays  that  the  faid  defendant  did  not  at  any  time  before 
the  fuing  forth  the  firiUmentioned  precept  out  of  the  court  of  our 
lord  the  king,  before  the  king  himfelf,  in  manner  aforefaid,  tender 
or  offer  to  pay  to  the  faid  plaintiff  the  kid  fix  pounds  fixfbillmgs, 
parcel  of  the  faid  twelve  pounds  twelve  ihillings  in  the  faid  fecond 
promife  and  undertaking  mentioned,  and  this  he  the  (aid  plaintiff 
is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  damages, 
on  occafion  of  not  performing  of  the  (aid  iecond  promife  and  un- 
dertaking as  to  the  (aid  fix  pounds  iix  (hillings,  parcel,  &c.  to  be 
adjudged  to  him,  &c.  J.  Yatls. 

In  nri^nefs  pcrliapB  the  prefcnt  re-  rifque  of  any  further  cxpcnce  to  himfelf, 

plication  may  defeat  the  tender,  but  in  where  the  debt  is  (o  fnialJ,  and  where  the 

a  cafe  of  this  kind,  I  (hould  recommend  defence  will  appear   in  fo  favourable  a 

it  to  the  plaintiff  to  agree  the  matter  liglit.  J.  Yatis. 


with  the  defendant,  witli»ut  running  the 


iti 
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In  the  Exchequer  of  Pleas. 
Be  A  v'AN     ^     AND  the  faid  plaintiff,  as  to  the  plea  of  the  faid  Rq>licatJc«  to  a 
virfus        Cdefendant  by  him  above  pleaded,  as  to  thirty  pounds  P{|]^*  ^^^^[l 
Bbavan,Jun,  3  thirteen  fliillings,  refidue  of  the  faid  feveral  fums  ^^^  making  of 
v>f  money  in  the  faid  declaration  mentioned,  fays  that  he  the  faid  the  tender, 
plaintiflF,  by  reafon  of  any  thing  in  that  plea  alledged,  ought  not  plaintiff  fued 
to  be  barred  from  having  and  mainuining  his  aforcfaid  aaion  to  °"*   ■  ^.'"'^  ^ 
recover  his  full  damages  in  refpeft  of  the  faid  thirty  pounds  thir-  ^^^^^^^^^ 
teen  (hillings,  becaufe  protefting  that  the  faid  plea  as  to  thirty  quer  in  tliis 
pounds  thirteen  fiiiUlngs,  and  the  matters  therein  contained,  are  fuit. 
infufficient  in  law  to  preclude  him  the  faid  plaintiff  from  having  and  Bull.   Ni.   PrU 
maintaining  his  aforefaid  aflion  to  recover  his  full  damages  in  refpeft  '5«« 
of  the  (aid  thirty  pounds  thirteen  (hillings,  protefting  alfo,  that  he 
the  (aid  plaintiff  did  not  refufe  to  accept  the  faid  thirty  pounds 
thirteen  (hillings  from  the  faid  defendant,  as  the  faid  defendant 
hath  above  in  his  (aid  plea  in  this  behalf  alledged :  for  replication 
in  this  behalf  he  the  faid  defendant  fays,  that  though  true  it  is  that 
the  faid  defendant  did  tender  and  offer  to  pay  the  faid  thirty  pounds 
thirteen  (hillings  as  he  hath  above  acknowledgedt  yet  the  faid  j.  yt^^  141. 
plaintiff  in  faA  further  faith,  that  after  the  making  the  faid  feveral 
proraiies  and  undertakings  in  the  faid  declaration  mentioned,  as 
to  the  (aid  thirty  pounds  thirteen  (hillingF,  and  before  the  making 
of  the  faid  tender  by  the  faid  defendant  as  aforefaid,  to  wit,  on  the 
ninth  day  of  July,  in  the  year  1783,  to  wit,  at  Hay  aforefaid,  in 
the  Cud  county  of  Brecon,  he  the  faid  plaintiff  for  the  recovery  of 
his  damages  by  him  fuftained,  by  reafon  of  ttic  not  performing  of 
the  faid  leveral  prom ifes  and  undeitakings  in  the  faid  declaration 
mentioned,  fued  and  proiecuted  out  of  the  court  of  our  lord  the 
kmg,  of  his  exchequer  of  pleas  (the  faid  court  then  and  ftill  being 
held  at  Weftminftcr,  in  the  county  of  MidJlefex),  a  certain  vv^c 
of  our  faid  lord  ihe  king  called  'Sijubpotnay  againft  him  the  faid  de- 
fendant, whereby  our  faid  lord  the  king  commanded  and  ftritSlly 
enjoined  him  the  faid  defendant  that  (all  excufcs  apart),  he  (hould 
appear  before  the  barons  of  the  exchequer  of  our  lord  the  king,  at 
Weftminftcr,  on  the  fixth  day  of  November  then  next  coming, 
to  anfwer  to  our  faid  lord  the  king  concerning  certain  articles  then 
and  there  on  the  behalf  of  our  faid  lord  the  king  to  be  objeded  \ 
and  that  he  (hould  in  no  wife  omit  uhder  the  penalty  of  one  hun- 
dred pounds,  which  our  faid  Icrd  the  king  would  caufe  to  be  levied 
to  his  ufe  upon  the  goods  and  chattels,  lands  and  tenements  of  the 
(aid  def^^ndant,  if  he  Ihculd  nerrlcci  that  our  faid  lord  the  king's 
prefent  command ;  which  faid  writ  of  juipcena  fued  and  profecutcd 
by  him  the  faid  plaintiff*  againft  the  faid  defendant  as  aforefaid,  was 
iofued  and  profecuted  by  nim  the  faid  plaintiff  with  intent  to  im- 
plead the  faid  defendant  upon  and  for  the  feveral  caufes  of  action 
in  the  (aid  declaration  fpecified,  and  to  caufc  him  to  appear  in  the 
(aid  court  here,  and  upon  his  faid  appearance  to  declare  again  It 
him  for  the  (aid  feveral  caufes  of  action  above-mentioned  :   And 
the  faid  plaintiff  according  to  his  intention  aforefaid,  to  wit,  in 
Michaelmas  term,  in  the  twenty-fourth  year  ofthcrei?n  of  our 

IM  2      *  "         laid 
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faid  lord  the  king,  exhibited  his  aforefaid  bill,  and  declared  thcreo* 
againft  the  faid  defendant  in  manner  and  form  aforefaid,  to  wit,  at 
Hay  aforefaid,  in  the  faid  county  of  Brecon,  and  thU  he  the  bid 
plaintiff  is  ready  to  verify;  where/ore  he  prays  judgment  and  his 
full  damages,  in  refpeS  of  the  faid  thirty  pounds  thirteen  fliillings, 
refidue  of  the  money  in  the  faid  declaration  mentioned,  to  be  ad- 
judged to  him,  &c.  V.  Lawes. 

The  plea  in  this  cafe  feems  to  be  de-  will,  T  corccive,   become  maren'af;  ai 

mirrable  to,  but  as  the  law  is  clearly  with  to  the  eviderce  ef  the  defendant,  (hoold 

the  plaintiff,    u|  on    the  point  of    the  he  put  the  i[\uittg  of  the  writ  in  ifluc,  aa 

fubpoera  having  iflucd  before  the  teider,  ofticial  copy  of  it  will,  I  conceive,  be  (of- 

he  had  better  put  fuch   matter  in  ilFue  hcient  («);  buiil  theexirtenccofthevrit 

tb&n  demur. "  If  the  preciie  time  of  if-  be  put  in  iffue,  thtn  the  writ  itfelf  mnft 

fuing  the  fubpoena  be  known,  it  might  be  (hewn,  but  as  to  the  fervice,  1  do 

net  be  amifb  to  Aate  it  inftead  of  the  not  think  it  material  to  be  eftabUfhed,  as 

tcfte,  merely  as  it  might  probably  be  the  operation  of  the  tender  is  preirttWed 

the  means  of  preventing  any  fptcial  mat-  by  the  fuing  out  of  the  writ.     If,  how- 

tcr  as  to  fuch  fa£l  being  rejoined  j  but  ever,  it  can  be  fliewn  without  muchdi- 

if  there  be  the  leaft  doubt,  the  replica •  ficulty,    it  may  not   be  amifs  to  come 

lion  ihould  by  all  means  ft^nd  as  it  does,  prepared  with  evidence  of  the  fad. 
as,  if  you  vary  from  the  leftc,  the  time  V,  Lawis- 

(«)  See  Wood  «.  Lawton,  i.  Wilf.  Rep.  141.  5.  Bic.  Abr.  7.  Cio.  Car.  164. 

fSbl-ruentde''^  Walls   t     AND  faid  plaintiff,  as  to  the  faid  plea  of  faid  de- 

maod'^and '  re-     '^^^f^^     C  fendant  by  him  above  pleaded  in  bar,  as  to  firft,  fc- 

fufaitoapieaof  Layton.  icond,  third,  fourth,  fifth,  fixth,  and  feventh  Counts 

tender.  of  faid  declaration,    and  as  to  five  pounds  two  (hillings  and  ten- 

As  to  the  law  P^^ce,  part  of  the  faid  fum  often  pounds  in  the  id  Count  of  6id 

©n  which  this  ^^claration  mentioned,  whereof  he  hath  above  put  himfelf  upon 

replication  is     the  country,  doth  the  like,  &c.  and  as  to  faid  plea  of  &id  defend- 

founded,  v.      -...t  by  him  above  pleaded,  as  to  four  pounds  feventccn  fliillings 

H™b^"^o^*'      and  twopence,  refidue  of  ten  pounds  in  the  promife  and  under- 

2  R0Ji.Abr.4a7.  takings  in  laid  fecond  Count  of  faid  declaration  mentioned,  the  (aid 

5.  Abr  12         plaintiff  fays,  that  (he  by  reafon  of  any  thing  in  that  faid  plea  al- 

Annefly  ao6.     ledged,  ought  not  to  bc  barred  from  having  and  maintaining  ii^i* 

a.  Su^a.  1027.    aforefaid  adlion  thereof  againft  him  laid  defendant,    to  recover 

more  and  greater  damages  than  four  pounds  feventeen  fliillings  and 

twopence,  becaufe  prottfting  that  faid  plaintiff  did  not  rcfufe  to 

accept  faid  four  pounds  feventeen  (hillings  and  twopence  in  faid 

plea  laftly  above  fpecified,  in  manner  and  form  as  faid  defendant 

hath  above  in  his  (aid  plea  in  that  behalf  alledgcd;  nevertbelefs  for 

replication  in  this  behalf,  faid  plaintiff  fays,  that  after  the  naakjng 

of  fai«I    tender  in  faid   plea   mentioned,    and    before  the  fuing 


*aiu  piainuix  ucmanaeu  or  lam  ucienaanc  laiu  lum  ui  luui  pv^—j 
feventeen  fliillings  and  twopence,  and  then  and  there  required 
him  to  pay  the  fame  to  her  faid  plaintiff,  but  that  faid  defendant 
then  and  there  wholly  refufed  to  pay  the  fame,  or  any  part  there- 
of, to  the  faid  plaintiff,  and  hath  from  thence  hitherto  wholly  «• 

fufed,  and  ftiil  refufes  fo  to  do  j  and  this  the  is  ready  to  verify : 

where- 
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wherefore  Ihe  prays  judgment  and  more  and  greater  damages  than 
four  pounds  fevcnteen  Ihillings  and  twopence,  on  occaiion  of  the 
fald  promife  and  underuking  of  faid  John  as  to  faid  four  pounds 
feventecn  (hillings  and  twopence,  refidue  of  faid  fum  of  ten  pounds 
in  faid  fecond  Count  of  faid  declaration  mentioned,  to  be  adjudged 
when,  &c.  (or  thus :  and  damages  on  occafion  of  the  premifes 
to  a  greater  amount  than,  &c.  to  be  adjudged  to  her,  &c.) 

V.  Lawes. 

And  defendant  faith,  that  faid  plaintiff  did  not    demand    of  Rejoinder 
faid  defendant  faid  pounds  in  manner  and  form  as  faid  thereto, 

plaintiff,  in  his  replication  aforefaid,  hath  above  alledged  ;  and  of 
this  he  puts  himfdf  upon  the  country,  &c. 


Barr     1     AND  faid  plaintiff,  as  to  faid  plea  of  faid  defen-  Judgment     ». 

againjf     >  dant  by  him  above  pleaded,  as  to  the  firft,  third,  S«>nft    defend- 
Dawson.  3  fourth,  and  fifth  promifcs  and  undertakings  in  faid  J'^^VdT^"^^ 
declaration  mentioned,  and  whereof  faid  defendant  hath  above  put  ^  ^^  part  of  a 
himfelf  upon  the  country,  faid  plaintiff  doth  the  likej  and  becaufe  particular 
(aid  defendant  hath  not  anfwered  faid  fecond  Count  of  faid  decla-  Count ;    plain- 
ntionoffaid  plaintiff,  as  to  the  finding  and  providing,  at  the  ^  "^"J^"^^:^ 
fpecial  inrtance  aitd  requeft  of  faid  defendant,  divers  other  ma-  ^^^q  that,  in 
terials  and  other  neceffary  things  ufed  and  applied  in  and  about  the  order  to  prevent 
kulincfe  in  faid  fecond  Count  mentioned,  nor  hath   he  faid  any  a  difcontinu- 
thing  in  bar  or  preclufion  of  the  a<ftion  of  faid  plaintiff  as  to  the  *'*^** 
promife  and  undertaking  of  faid  defendant  in  faid  fecond  Count 
mentioned,  as  far  as  the  fame  related  to  the  finding  and  providing 
i^id  laft -mentioned  materials  and  things  neceffary,  faid  plaintiff 
prays  judgment  and  his  damages  by  reafon  thereof  to  be  adjudged 
to  him, 'SC;  whereupon  it  is  confidered,  that  faid  plaintiff  do 
recover  againft  faid  defendant  his  damages,  by  reafon  of  the  non- 
performance of  the  promife  and  undertaking  of  faid  defendant  in 
fiid  fecond  Count  of  faid  declaration  mentioned,  as  to  the  find- 
ing  and  providing  faid  materials  and  other  neceffary  things  laft- 
mentioned,  but  becaufe  it  is  unknown  to  the  Court  here  what 
damages  faid  plaintiff  hath  fuftained  by  reafon  thereof,  and   be- 
caufe it  is  convenient  and  neceffary  that  there  be  but  one  taxation  i/„i£g  uxatt^ 
of  damages  in  this  caufe  ;  therefore,    as  to  the   affeffment  of 
&id  damages  againft   faid  defendant^   let    all    enquiry  thereof 
ceafe  till  the   trial  of   the  other  iffues    joined  in   this   caufe. 
And  as  to  {aid  plea  of  faid  defendant  by  him  fecondly  above  Replication  to  a 
pleaded  in  bar,  he  iaid  plaintiff  faith,  that  by  reafon  of  any  thing  pita  of  a  tender, 
A^ein  contained,  he  ought  not  to  be  barred  from  having  and  pleaded    to    a 
maintaining  his  aforefaid  aflion  thereof  againft  the  faid  defend-  f»^f*"f  *^"^ 

"^J^  \T^'  ^'^^V  ^^.""^g;!,^"  ^^  pounds  ten  killings,  by  tSfiJ.,thi 
jcaioir  or  the  not  performing  faid  prpmife  and  undertaking  jn  iaid  pjAitrBcftrv. 
iecond  Count  of  faid  declaration  mentioned,  as  to  the  work  and  cd  to  have  more 
hbooTi  <we  and  diligence  therein,  and  in  the  fccpad  pleameii-  than  the  fum  ip. 

"N    •  t^l^^M^   tended,  to  ^it» 
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tioned,  becaufe  he  faith,  that  though  true  it  is  that  faid  defendant 
did  tender  and  offer  to  pay  to  him  faid  plaintiflF  laid  fum  of  ten 
pounds  ten  (hillings  in  manner  and  form  as  faid  defendant  hath 
above  in  pleading  alledged:  yet  for  replication  in  this  behalf,  he 
(aid  plaintiff  faith,  that  he  reafonably  deferved  to  have  of  Bid 
defendant,  for  the  work  and  labour,  care  and  diligence  in  faid  fe- 
cond  Count  mentioned,  more  than  faid  fum  of  ten  pounds  ten 
Ihillings  tendered  as  aforefaid,  to  wit,  the  fum  of  fifty  pounds  of 
like  lawful,  &c.  to  wit,  at,  &c. ;  and  this  he  faid  plaintiff  prays 
may  be  enquired  of  by  the  country ;  and  faid  defendants  doth  the 
Awardofvwir^like,  &c. :  therefore^  as  well  to  try  the  iffues  above-joined  as  ta 
enquire  what  damages  faid  plaintiff  hath  fuftained  by  the  non->. 
performance  of  faid  promife  and  undertaking  inlaid  fecond  Count 
mentioned,  as  to  the  materials  and  things  necellary  in  (aid  (<> 
cond  Count  mentioned  i  let  a  jury,  &c.  &c.  5cc. 

T.  Walker^ 


Plea  jHu  and  the  faid  Jofeph,  by  T.  H.  his  attorney,  comes  and  de^ 

fends  the  wrong  and  injury,  when,  &c.  and  as  to  the  faid  promife 
and  undertaking  in  the  faid  declaration  firft,  fecondly,  and  thirdly 
mentioned,  and  alfo  as  to  the  faid  promife  and  undertaking  in  the 
faid  declaration  laft  above-mentioned,  fays,  that  he  did  not  pro- 
mife and  undertake  in  manner  and  form  as  the  faid  William  hath 
above  complained  agatnft  him  ;  and  of  this  he  puts  himfelf  upon 
%d  Plea  as  to  ^be  country,  &c.  and  the  faid  W.  doth  the  like:  and  as  to  the  laid 
laft  Cdunt,  ten-  promife  and  undertaking  in  the  laid  declaration  laft  above-men- 
dcr  of    fiitecM  tioned,  as  to  fifteen  guineas,  parcel   of  the  faid   one  hundred 
guineas.  pounds  therein  contained,  the  faid  Jofeph  fays,  that  the  faid  Wil- 

liam ought  not  to  have  or  maintain  his  faid  a^ion  to3f ecover  any 
damages  by  reafon  of  the  non-payment  of  the  faid  fum  of  fifteen 
gulA^,  becaufe  he  fays,  that  after  the  making  of  the  laid  pro- 
mife and  undertaking  in  the  faid  declaration  laft  above-mentioned 
as  to  the  faid  fifteen  guineas,  and  before  the  day  of  exhibiting  the 
bill  of  the  faid  W.  to  wit,  on  the  firft  of  October  A.  D.  1776, 
at,  &c.  he  the  faid  Jofeph  tendered  and  offered  to  pay  to  the  4id 
W.  the  faid  fifteen  guineas  which  the  Did  W.  then  and  there  re« 
fufed  to  accept  from  the  faid  Jofeph:  And  the  faid  J.  further 
fays,  that  he  vxc  faid  Jofeph,  from  the  time  of  the  making  of  the 
promife  and  undertaking  in  the  laid  declaration  laftly  mentioned  as 
to  the  faid  fifteen  guineas,  hitherto  always  hath  been,  and  ftill  is 
ready  to  pay  to  the  faid  William  the  faid  fifteen  guineas ;  and 
the  faid  Jofeph  brings  the  fame  into  court,  ready  to  be  paid  to  the 
faid  W.  if  the  faid  W.  will  accept  the  fame  from  the  (aid 
Jofeph ;  and  this  he  is  ready  to  verify  :  wherefore  he  prays  judg- 
ment if  the  faid  W.  ought  to  have  his  aforefaid  adion  torreco- 
^  //^Y^vpring  nf  jjfflag^^  by  rgffftfl  »f  .^>^ft  non-payment  of  the  laid  liim 
^         /'    Q^  £lteen  guineas  s^atnft  him^  &c. 

And 
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And  hereupon  the  faid  W,  freely  accepts  the  faid  fum  of  fif-  Acceptance   of 
teen  guineas  fo  brought  here  into  court,  wherefore  the  faid  Wil-  *^  ^^""*  8"*- 
liam  is  (atisfied  a$  to  the  faid  fifteen  guineas,  and  the  faid  Jofeph  ^^^^^^  to  T^ 
is  thereof  acquitted  ;  and  for  trying  the  faid  iflue  above  joined,  the  other  ifluc. 
let  a  jury  come  before  our  lord  the  king  at  VVeftminfter,  on 

next  after  ,  by  whom,  &c,  who  neither,  &c.  to  re- 

cognize, &c.  becaufe  as  well,  &c.  the  fame  day  is  given  to  the  (aid 
parties  there. 


AND  the  faid   M.  as  to  the  faid  plea  of  the  faid  W.  as  to  the  I>«mniTer  to  a 
(kid  thirty-iive  fhillings,  rcfidue  in  the  faid  firft  promifc  and  un-  ^'^  ^  tender, 
dertakingin  the  faid  aeclaration  above  fpecified  and  above  pleaded  thatulaintlffrc- 
ia  bar,  fays,  that  the  faid  plea,  and  the  matter  therein  contained,  fufed  to  accept 
are  not  fufficient  in  law  to  preclude  the  faid  M.  from  having  his  the  money. 
laidaSion  againft  the  fai4  W.  to  which  plea,  in   manner  and 
form  as  the  fame  is  above  pleaded,  (he  the  faid  M.  is  not  under 
any  neceifity  nor  any  ways  bound  by  the  law  of  the  land  to  an* 
fwer ;  and  this  (he  is  ready  to  verify :  wherefore,  for  want  of  a 
fufficient  plea  in  this  behalf,  (he  prays  judgment  and  her  damages  ' 
by  occafion  of  the  premifes  to  be  adjudged  to  her,  &c. ;  and  for 
caafes  of  demurrer  in  law  to  the  fame  plea,  the  faid  M.  accord- 
ing to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided, 
ihe«rs  to  the  court  here  this  cau(e  following,  that  is  to  fay,  for 
that  the  faid  W.  hath  not  (hewed  or  alledged  in  his  faid  plea  that  Salk.  623. 
the  faid  M.  ever  rcfufed  to  receive  of  the  faid  VV.  the  faid  thirty-  a.  Vcnt.  109, 
five  (hillings,  as  in  this  cafe  he  ought  to  have  alledged,  and  for  i*^*i3* 
that  the  faid  plea  is  infufficient,  and  wants  form,  &c. 


AND  the  faid  plaintiff,  as  to  the  faid  plea  of  the  faid  defendant  Replication  to  a 
as  to  the  faid  firft  promife  and  undertaking  in  the  faid  df  deration  P^**  °*.  tender^ 
mentioned,  for  the  faid  twenty-four  pounds  above  pleaded,  he  ^^^^^^  ^^^ 
fays,  that  he,  by  any  thing  by  the  faid  defendant  in  that  plea  al-  ^j^de. 
Icdgcd,  ougnt  not  to  be  precluded  fruai  having   his  faid   aciion 
thereof  agaiiill  him  the  faid  defcndint,  bccaufc  he  fays,  that  tlie 
faid  defendant  did  not  offer  to  pay  to  the  faid  plaintiff  the  faid 
twenty- four  pounds  in  manner  and  form  as  the  faid  defendant 
hath  above  thereof  in  his  faid  plea  alledged ;  and   this  he  prays 
may  be  enquired  of  by  the  country,  &c. 

Lloyd     J     AND  the  faid  David,  by  Richard  Field  his  at-»  Plea  to  aU  the 

atihefui:  of?  torney,  comes  and  defends  the  wrong  and  injury,  promifes,e3i^p^ 

Kay.       3  when,  &c.  and  as  to  all  the  promiles  in  the  faid  n^'^^j^^^"^^ 
declaration  mentioned  except  the  third  promife,  and  as  to  all  the  ^l,^^^  *„d  "idl 
fums  mentioned  therein,  except  ten  (hillings  and  fixpence,  parcel  themoaeuhcre- 
thereof,  the  (aid  David  fays,  that  he  did  not  undertake  and  pro-  mex(5eptios.6d. 
mifc  in  manner  and  format  the  (aid  Mary  hath  declared  againft  JNJ»««^««#'an<i 

him  i  ;f;^  ^"^  "^ 

'  that     lot.    6d. 

{tbe    drpoHt)    to 

tender. 
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him ;  and  of  this  he  puts  himfelf  upon  the  country ;  and  the  faid 
Mary  doth  fo  likewife  :  and  as  to  the  faid  ten  (hillings  and  fix- 
pence  mentioned  in  the  faid  third  promife,  the  faid  David  faith, 
that  the  faid  Mary  ought  not  to  recover  any  damages  againft  him 
for  the  fame,  hecaufe  he  faith,  that  after  the  making  of  the  (kid 
third  promife,  and  before  the  levying  of  the  plaint  of  the  faid 
Mary,  to  wit,  on  the  day  of  in  the  year  afore- 

faid^  and  in  the  pari(h,  county,  and  jurifdi(Slion  aforefaid,  he  was 
ready  and  tendered)  and  offered  to  pay  to  the  faid  Mary  the  faid 
ten  (billings  and  fixpence  which  the  faid  Mary  then  and  there  re* 
fufed  to  accept  or  take:  And  the  faid  David  faith,  that  from  die 
time  of  the  making  the  faid  third  promife  hitherto,  he  haih  aU 
ways  been,  and  ftill  is  ready  and  willing  to  pay  the  faid  Mary  the 
faid  ten  (hillings  and  fixpence,  and  brings  the  fame  here  into 
court,  ready  to  pay  the  fame  to  the  faid  Mary  if  (he  will  accept 
the  fame;  and  this  he  the  faid  David  is  ready  to  verify  :  where- 
fore he  prays  judgment,  and  that  the  faid  Mary  may  be  barred 
^d  to  firft  31x1  from  recovering  any  damages  againft  him  for  the  fame,  &c. :  And 
fecond  Coants.  f^j.  further  plea  in  this  behalf,  by  leave  of  the  court  here  for  thafi 
.one^ated  dc/n    P*^''P^(c  ^r^  had  and  obtained,  according  to  the  form  of  the  fta-» 
dant  from   the  tute  in  fuch  cafe  made  and  provided,  as  to  the  faid  fuppofed  pro-> 
performance      mifes  in  the  firft  and  fecond  Counts  of  the  declaration  of  the  (aid 
thereof,  before  Mary  above-mentioned,  he  the  faid  David  fays,  that  (he  the  faid 

promiftr°^'^*  ^^'^y  °"?^' '^^^  ^^  ^^^^  °^  maintain  her  faid  adion  therefore 
a.  Lev.  144.  againft  him  the  faid  David,  hecaufe  he  fays,  that  after  the  fup- 
12  Mod  538.  pofed  making  of  the  faid  promifes  in  the  firft  and  fecond  Couiits 
I.  Mod.  159.  of  the  faid  declaration  of  the  faid  Mary  above-mentioned,  and 
Bull.  Ni.  Pn.  ijefore  the  fuppofed  breach  thereof  in  the  firft  and  fecond  Counts 
of  the  faid  declaration  likewife  mentioned,  to  wit,  on  the 
day  of  in  the  year  aforefaid,  and  in  the  parifh,  county^ 

^nd  jurifdiclion  aforefaid,  (he  the  faid  Mary  did  exonerate  and  dif- 
charge  the  faid  David  from  the  faid  fuppofed  promifes  and  under- 
takings rn  the  faid  firft  and  fccond  Counts  of  the  faid  declara* 
tion  above-mentioned,  and  from  ail  further  performance  thereof; 
and  this  the  faid  David  is  ready  to  verify:  wherefore  he  prays 
'  judgment  if  the  faid  Mary  ought  to  have  or  maintain  her  faid  ac- 
tion therefore  againft  him,  &c. 

^TJIrdTmur.  Kay  7  And  as  to  the  plea  of  the  faid  David  by  him  above 
rer  to  the  plea  verfus  C  pleaded  in  bar,  as  to  the  faid  ten  (hillings  and  fixpence, 
of  terder,  for  Lloyd,  J  mentioned  in  the  laid  third  promife,  (he  the  faid  Mary 
being  in  bar  of  fays,  that  (he  ought  not  by  reafon  of  any  thing  by  the  faid  David 
'"d  h^'"*^"'H  ^^ove  in  that  behalf  in  pleading  alledged,  to  be  barred  from  re- 
on  a^dfffercnt  covering  her  full  damages  againft  the  faid  David  for  thefame  5  be- 
day  than  men-  CEufe  (he  fays,  that  the  faid  laft -mentioned  plea  of  the  faid  David 
tioned  in  the  in  manner  and  form  as  the  fame  is  above  pleaded,  and  the  matters 
third  Count  of  therein  contained,  arc  not  fufficient  in  law  to.  bar  the  faid  Mary 
rnak?n^^'t*he 'da '  ^^^^  recovering  her  damages  for  the  fame,  to  which  faid  plea,  in 
mater  1),  and  manner  and  form  as  the  fame  is  above  pleaded  and  fet  forth,  (he 
iflur  as  to  the  the  faid  Mary  is  not  under  any  nece(fity,  nor  is  (he  bound  by  law 
exoneiai.on       to  anfwer  \  and  this  (he  is  ready  to  verify ;  wherefore  (he  prays 

mentioned       in  ludc- 

the  third  pita.  •'      9 
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judgment,  and  her  full  damages  by  her  fuftained,  by  reafon  of  the 
non-performance  of  the  faid  promife  and  undertaking  of  the  faid 
David  as  to  the  faid  ten  (hillings  and  fixpence,  parcel,  &c.  to  be 
adjudged  to  her:  and  for  caufes  in  demurrer  in  law,  fhe  the  faid 
Mary,  according  to  the  fonn  of  the  ftatute  in  fuch  cafe  made  and 
provided,  fets  dowrn  and  ihews  to  the  court  here  a^  follows,  to  wit, 
for  that  the  faid  plea  to  the  faid  ten  (hillings  and  (ixpence,  parcel 
of  the  money  in  the  faid  third  promife  in  the  faid  declaration  men- 
tioned, is  pleaded  it^  total  bar  of  the  a6^ion  of  the  faid  Mary, 
and  of  all  damages  whatfoever  as  to  the  faid  ten  (hillings  and  fix- 
pence;  whereas  the  matter  of  the  faid  plea  is  no  anfwer  to  the 
(aid  a^ion  of  the  (aid  Mary,  as  to  the  fum  of  ten  (hillings  and 
iixpence,  and  can,  if  true,  by  law  operate  in  bar  of  damages  be- 
yond that  fum  of  money  only,  and  the  faid  plea  (hould  have  been 
pleaded  accordingly,  with  a  prayer  of  judgment,  whether  the  faid 
Mary  ought  to  haive  or  maintain  her  faid  adion  as  to  the  faid  ten 
(hillings  and  fixpence,  to  recover  any  more  or  greater  damage  in 
that  behalf  than  the  fum  of  ten  (hillings  and  fixpence ;  and  for 
that  the  faid  David  hath  in  and  by  his  faid  plea  pleaded  the  tender 
therein  mentioned,  to  have  been  made  upon  another  and  different 
day  than  the  day  mentioned  in  the  faid  third  Count  of  the  faid  de- 
claration, whereas  the  fame  (hould  have  been  pleaded  to  have  beea 
made  upon  the  fame  day  as  is  mentioned  in  tnat  Count,  the  cir- 
cumftance  of  time,  as  to  that  fa£l,  being  altogether  immaterial, 
and  for  that  the  faid  plea  is,  in  various  other  refpefts,  uncertain, 
infufficient,  and  informal,  &c. :  And  as  to  the  faid  plea  of  the  . 
(aid  David  by  him  laftly  above  pleaded  in  bar^  as  to  the  faid  pro- 
mifes  in  the  firft  and  fecond  Counts  of  the  faid  declaration  men- 
tioned, (he  the  faid  Mary  fays,  that  (he  ought  not  by  reafon  of  any 
thing  by  the  faid  David  in  that  plea  in  that  behalf  alledged,  to  be 
precluded  from  having  and  maintaining  hcraforefaid  a<^tion  thereof 
againft  the  faid  David ;  becaufe  (he  fays,  that  (he  the  faid  Mary  did 
not  exonerate  and  difcharge  the  faid  David  in  manner  and  form  as 
the  faid  David  hath  above  in^his  faid  laft-mentioned  plea  in  that 
behalf  alledged ;  and  this  (he  the  (aid  Mary  prays  may  be  en- 
quired of  by  the  country,  &c.  T.  Barrow. 

N.  B.  In  confequence  of  this  demurrer,  defendant  moved  to  amend  on  payment 
ef  ccfts.  T.  B. 
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AND  the  faid  plaintiff'  favs,  that  by  any  thing  above  alledged  RepUcation  to  a 
in  the  faid  plea  of  the  faid  deVendant  above  pleaded,  as  to  the  faid  ^^  o/^LiHt^ 
promife  and  undertoking  in  the  firft  Count  ef  the  faid  declaration  abMiknipt,that 
mentioned,  he  the  faid  plaintiff  ought  not  to  be  barred  from  hav-  bill  was  hJiafiU 
ing  his  aforefaid  adion  againft  the  faid  defendant,  becaufe,  pro-  nesociated,  and 
tefting  that  the  faid  J.  S.  never  did  become  a  bankrupt :  never-  plaintiff  had  no 
thelefs,  for  replication  in  this  behalf  the  faid  plaintiff  (ays,  that  "^^J^^  ** 
the  (^d  bill  of  exchange  was  really  and  bonafide^  and  in  the  ufual     * 

^Qurft 
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courfe  of  trade  and  dealing  negociatcd  by  the  faid  J.  S.  to  the 
faid  plaintiiFy  for  a  full  and  valuable  confideratlon,  before  the  faid 
plaintiff  knew,  underftood,  or  had  notice  that  the  faid  J.  S.  was 
a  bankrupt,  or  in  iniolvent  circunifianceSy  to  wit,  at,  &c. ;  with- 
out this,  that  the  faid  plaintiiF  knew,  underdood,  or  had  notice 
that  the  faid  J,  S.  had  become  a  bankrupt,  in  manner  and  form 
as  the  faid  defendant  hath  above  in  that  behalf  alledged  ;  and 
this,  &c.  :  wherefore  he  prays  judgment  and  his  damages  by 
reafon  of  the  non*performance  of  the  faid  promife  cf  the  uid  de- 
fendant to  be  adjudged  to  him,  &c« 

A.  Palmer. 


Xejoinder,  fhat  And  the  faid  defendant,  as  to  the  faid  plea  of  the  faid  plaintiff 
bill  was  not  ho*  by  him  above  pleaded  in  reply  to  the  faid  plea  of  the  faid  defen- 
W'fde  ncgoci-  ^jg^p^  ]^y  j^j^j  fccondly  abcve  pleaded  in  bar,  as  to  the  faid  pro- 
JJJ[^^^^^"*  mife  and  undertaking  in  the  firft  Count  of  the  faid  declaration 
mentioned,  fays,  that  the  faid  pbintifF,  by  reafon  of  any  thing 
in  his  faid  plea  fo  pleaded  by  way  of  reply  alledged,  ought  not 
to  have  or  maintain  his  aforefald  acSion  thereof  againft  him,  be- 
caufe,  proteding  that  the  faid  J.  S.  did  become  a  bankrupt^  as  he 
the  faid  defendant  has  above  in  pleading  alledged  ;  protefting  alfo, 
that  the  faid  bill  of  exchange  in  the  firft  Count  of  the  faid 
declaration  mentioned,  was  not  really  and  bona  fide^  and  in  the 
ufual  courfe  of  trading  and  dealing,  negociated  by  the  faid  J.  S. 
to  the  faid  plaintiff,  for  a  full  and  valuable  confideration,  before 
the  faid  plaintiff  knew,  underftood,  or  had  notice  that  the  faid 
J.  S.  was  a  bankrupt,  and  in  infolvent  circumftances,  as  the  faid 
plaintiff  hath  in  his  faid  plea  fo  pleaded  by  way  of  reply  as  afore- 
faid  alledged  for  rejoinder  in  this  behalf,  he  the  faid  defen- 
dant fays,  as  before,  that  the  faid  plaintiif  knew,  underftood, 
and  had  notice  that  the  faid  J.  S.  had  become  a  bankrupt 
in  manner  and  form  as  tlie  faid  defendant  bath  in  that  behalf  al- 
ledged \  and  of  this  he  puts  himfelf  upon  the  country,  &c. 

V.  La  WES. 


Pica  to  a  decla-  AND  the  faid  Ifaac,  by  A.  B.  his  attorney,  comes  and  de- 
"j^^^  ]*^°?^  fends  the  wrong  and  injury,  when,  &c.  and  fays,  that  the  laid 
Non  ajiimpjif*  ^^^^^9  iion  offumpfit :  And  for  further  plea  in  this  behalf  the  faid 
ad,  that  the  pro-  Ifaac,  by  leave  of,  &c.  aSiio  non,  becaufe  protefting  that  the  faid 
mifeswcrcmadcfeveral  promifes  and  undertakings  in  the  faid  declaration  men- 
jointly  by  defen.  tjoned,  if  any  fuch  were  made,  were  not  made  by  the  faid  Ifaac 
A,  *B  *  whorls  ^^"®  *"  manner  and  form  as  the  faid  John  hath  above  in  that  be- 
fince  a  kank.  half  alledged :  neverthclefs,  for  plea  in  this  behalf  the  faid  Ifaac 
rupt,  and  that  fays,  that  the  faid  feveral  promifes  and  undertakings  in  the  faid  de- 
plaintiff  was  in- claration  mentioned,  if  any  fuch  were  made,  were  made  by  the 
dawind  A^^R  faid  lliiac  jointly  witii  one  A.  B.  to  wit,  at,&c.  in,  &c. ;  And  the 

in  more  moneys  *^'^ 
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iaid  liaac  further  fays,  that  the  faid  A.  B.  before  and  at  the  time 
of   the  commencement  of  this  fuit,    was,  and  ftill  is  a  bank- 
rupt, within  the  true  intent  and  meaning  of  the  feveral  ftatut^ 
made  and  now  in  force  concerning  bankrupts ;  and  that  the  (aid 
C.  D.  and  £.  F.  before  and  at  the  time  of  the  commencement  of 
this  fuit,  were,  and  ftill  are,  the  aifignees  of  the  eftate  and  ef-» 
fedis  of  the  f4id  A.  B.  within  the  true  intent  and  meaning  of  the 
feireral  ftatutes  made  and  now  in  force  concerning  bankrupts,  to 
wit,  at,  &c« :  And  the  faid  Ifaac  further  lays,  that  the  faid  John^ 
before  and  at  the  time  of  the  commencement  of  this  fuit,  was 
and  ftill  is  indebted  to  the  faid  Ifaac  and  the  faid  C.  D.  and  £.  F* 
aifignees  as  aforefaid,  in  more  money  than  is  due  and  owing  fronx 
the  iaid  Ifaac  and  the  faid  C.  P.  and  £.  F.  aifignees  as  arorefaid 
to  die  iaid  John,  upon  and  by  virtue  of  the  faid  feveral  fuppofed 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  ta 
wit,  in  the  fum  of,  &c.  for  goods  fold,  money  lent,  &c.  which, 
faid  fums  of  money  fo  due  and  owing  from  the  faid  John  to  the 
laid  liaac  and  A.  B.  before  he  became  a  bankrupt,  greatly  exceed 
the  faid  feveral  fums  of  money  fo  due  and  owing  from  the  iaid 
John  and  A.  B,  before  he  became  a  bankrupt  to  the  faid  John^ 
upon  or  by  reafon  of  the  faid  feveral  fuppofed  promifes  and  under* 
takings  in  the  faid  declaration  mentioned,  and  which  faid  feveral 
fums  of  money  fo  due  and  owing  from  the  faid  John  to  the  faid 
Ifaac  and  A.  B,  before  he  became  a  bankrupt,  and  the  faid  C.  D. 
and  £.  F.  aifignees  as  aforefaid  fince  the  bankruptcy,  or  fo  much 
thereof  as  (hall  be  neceffary  in  that  behalf,  the  faid  Ifaac  is  ready 
and  willing,  and  hereby  offers  to  fet>ofF,  and  will,  at  the  trial  of 
this  caufe,  fet-ofF  againft  the  monies  due  and  owing  from  the  faid 
Ifaac  and  A.  B.  before  he  became  a  bankrupt;  and  the  faid  C.  D. 
and  £.  F.  affignees  aforefaid,  fince  the  bankruptcy  to  the  faid 
John,  by  virtue  of  the  faid  feveral  fuppofed  promifes  and  under- 
takings in  the  faid  declaration  mentioned,  according  to  the  form 
ef  the  ftatute  in  that  cafe  made  and  provided ;  and  this,  &c.  &c« 

Drawn  by  Mr.  Graham. 


I  am  ftrongly  inclined  to  think,  that  off  a  joint  demand  of  the  partneiihip 

'<the  fecond  plea  is  good  in  point  of  law,  againft  plaintiff  *s  debt.  I  have  met  with 

though  there  has  been  no  exprefs  de-  ^  diBum  oi  Uxd  Mansfield,  that  the  joint 

ciiion  upon  the  queftion,  Whether,  upon  demand  could  be  let  off,  but  cannot  refer 

an  adioa  brought  againft  one  partner  to  it.     Upon  the  whole,  I  would  advUc 

(who  let  flips  the  opportunity  of  plead-  the  defendant  to  rifque  the  plea, 
ing  the  partner/hip  in  abatement)  can  fct 


And 


j8S 
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Replication,  And  the  (aid  Johi>,  as  to  the  faid  plea  of  the  faid  Ifeac  by  him 

^'bLI^uT.  '^^'y  ^^^^^  P'^^^  *"  ^^^  '^*'  ^^^^  [precludi  non],  bccaufe 
*  protefting  that  the  faid  feveral  promifes  and  undertakings  in  the 
faid  declaration  mentioned  were  not,  nor  were  any  of  them  made 
jointly  with  one  A.  £.  as  the  faid  Ifaac  hath  in  his  faid  plea  al- 
ledgedj  protefting  alfo,  that  the  faid  A.  B.  was  not,  before  nor 
at  the  time  of  the  commencement  of  this  fuit,  nor  is  a  bank- 
rupt within  the  true  intent  and  meaning  of  the  ^veral  ftatutes 
made  and  now  in  force  concerning  bankrupts,  as  the  faid  Ifaac 
hath  in  his  faid  pleaalledged;  proteding  alfo,  that  the  faid  C.  D. 
and  £.  F.  were  not^  nor  was  either  of  them,  chofen  aflignees  as 
in  the  falJ  plea  is  above  fuppofed:  Yet  for  replication  in  this  be- 
half the  faid  John  fays,  that  he  was  not  indebted  to  the  faid  Ifaac 
and  C.  D.  and  £•  F.  affignees  aforefaid  {modo  et  forma)  ;  and  this 
*  he  prays  may  be  enquired  of  by  the  country. 

Drawn  by  Mr.  Graham. 


Bankruptcy  of 
defendant 
pkaded  gene- 
rally in  confer, 
mity  with  the 
|lanite,5.Geo.2« 
cap.  30,  fee.  7. 


Abrahams^  AND  faid  defendant,  by  A.  B.  his  attorney* 
at  the  fuit  of  \  comes  and  defends  the  wrong  and  injury,  when> 
Briscall.  J  &c.  and  faith,  that  faid  plaintiff,  a^io  non^  bccaufe 
he  faith,  that  faid  defendant,  after  the  making  of  the  faid  ieveral 
promifes  and  undertakings  (or  rectvery  of  the  faid  judgment 
aforefaid)  in  faid  declaration  mentioned,  and  before  the  exhibit- 
ing, dec.  thereupon  againft  faid  defendant,  to  wit,  on,  &c.  at,  &c. 
became  a  bankrupt  within  the  true  intent  and  meaning  of  the  fe- 
veral fiatutes  made  then  and  now  in  force  concerning  bankrupts  {a) 
or  fome  or  one  of  them :  And  faid  defendant  furtner  faith,  that 
the  caufe  of  a£^ion  aforefaid  accrued  to  faid  plaincifF  before  fuch 
time  as  faid  defendant  became  bankrupt  as  aforefaid,  to  wit,  at„ 
&c.  aforefaid  i  and  of  this  he  puts  bimfelf  upon  the  country^ 
&c.  (b). 

J.  Morgaw* 


{a)  In  pleading  that  a  man  became 
a  bankrupt,  it  is  fufficient  to  fay,  that  he 
became  a  bankrupt  within  the  meaning 
of  the  feverat  ftatutes,  without  (etting 
forth  any  panjcuUr  a^  of  bankrvptcy. 
yuU  Comb.  10%, 

(i)  That  this  plea  muft  conclude  to 
the  cottntrx»  See  Poole,  «.  Broad&ekl, 
2.  Barnes  Note<,  fo.  136.  Gilb.  Ca.  328* 
10.  Mod.  243.  For  the  ftatttte  intendod  to 
lay  the  whole  prpof  of  coofprmity,  4cc^ 


on  the  defendant,  without  bunhcning  the 
plaintiff  with  the  proof  of  any  ad  to  the 
contrary,  which  it  might  be  difficult  to 
eftabii(h.  Accopding  to  z.  Willi  137. 
139,  Paris  V.  Salkeld  this  plea  is  bad» 
Ibr  not  (hewing  conformity,  &c.  but  oi> 
demurrer^  for  fuch  caufe  in  the  cafe  of 
Willan  V.  Ciordani,  the  Court  of 
B.  R.  in  Trinity  Term,  22.  Geo.  3.  gave 
judgment  for  the  defendant.  Cooked 
Bankrupt  Law,  356.  and  over-ruled  thi^ 
cafe  in  WUfon. 


Chapi 
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Chapman  again/}  Whitcfidc.    Declaration  'at  the  fult  of  fecond  pict,  that  firft 
Indorfee  againft  the  acceptor  of  a  bill  of  exchange.  indorfcr,  at  the 

Whitbsidb  1  AND  faid  defendant,  by  Thomas  Holloway  his  "Zln  ^m, 
atthefuitof  f  attorney,  comes  and  defends  the  wrong  and  in-  wasabankrupt^ 
Chapman.  3  jury^  when,  &c.  and  fays,  &c.  [non  ajfumpfitl  ;  and  that  defend, 
and  for  further  plea  as  to  the  promife  and  undertaking  in  that  ift,  *nt  is  anfwcr- 
Count  of  the  faid  declaration  mentioned,  and  above  fuppofed  to  *^**  ^°  ^*f  *^ 
have  been  made  by  faid  defendant,  he  faid  defendant,  by  leave,  b^^ptcy." 
&c.  fays,  that  f;yd  plaintiff,  a£lio  non^  becaufe  he  fays,  that  after 
the  making  of  Taid  bill  of  exchange  in  faid  ift  Count  of  faid 
declaration  mentioned,  and  alfo  after  the  acceptance  of  faid  bill  by 
him  faid  defendant,  and  the  making  of  faid  indorfement  in  faid 
id  Count  in  faid  declaration  mentioned,  and  alledged  to  have. 
been  made  on  faid  bill  by  the  (aid  Robert  Johnfon  (the  payee  and 
firil  indorfer)  in  faid  firft  Count  of  faid  declaration  mentioned, 
but  before  the  making  of  the  faid  indorfement  in  faid  ift  Count  of 
faid  declaration  mentioned  and  alledged  to  have  been  made  oa 
laid. bill  by  faid  John  Smith  (the  firft  indorfee)  in  (aid  ift  Count 
of  (aid  declaration  mentioned,  and  whilft  faid  bill  was  in  the  pof- 
fe(fion  of  faid  John  Smith,  as  indorfee  of  faid  Robert  Johnfon  as 
afore(aid,  to  wit,  on  the  fecond  day  of  July  1781,  faid  J.  S.  became 
a  bankrupt  within  the  true  intent  and  meaning  of  the  feveral  fta«p 
tutes  made  and  then  in  force  concerning  bankrupts,  to  wit,  at 
Weftminfter  aforcfaid :  And  faid  defendant  in  feft  further  faith, 
that  after  the  making  of  faid  indorfement  fo  made  by  faid  John 
Smith  on  faid  bill  as  aforefaid,  and  before  the  fuing  forth  of  the 
original  writ  of  faid  plaintiff,  to  wit,  on  the  twenty^fecond  of 
Auguft  in  the  year  aforefaid,  at,  &c.  aforefaid,  a  certain  commif- 
(ion  of  bankruptcy  of  our  lord  the  now  king,  founded  on  the  ftatutes 
made  and  then  in  force  concerning  bankrupts,  and  grounded  on 
the  aforefaid  bankruptcy  of  faid  John  Smith,  at  the  petition  of  P.  P. 
then  a  creditor  of  faid  J.  S.  to  a  large  amount,  to  wit,  to  an  amount 
exceeding  one  hundred  pounds,  in  due  manner  made  and  exhi- 
bited on  behalf  of  himfelf,  and  all  other  the  creditors  of  him  faid 
J.  S.  anddire6led  to  H.B.  J.  B.  and  J.  E.  efquires,  and  A.  P. 
and  J.  L.  gentlemen,  was  in  due  manner  awarded  and  iffued 
againft  him  faid  J.  S.  by  which  (aid  commif&on  our  faid  lord 
the  king  gave  full  power  and  authority  to  fa!d  commiflioners,  or  any 
four  or  three  of  them,  to  proceed  according  to  the  feveral  ftatutes 
made  and  now  in  force  concerning  bankrupts,  not  only  concerning 
faid  bankrupt,  his  body,  lands,  tenements,  freeholds,  and  cuftomary 
goods,  debts,  and  all  other  things  whatfoever,  but  alfo  concerning  all 
other  perfons,  who,  by  concealment,  claim  or  otherwife  did  or 
(hoidd  offend  touching  (aid  promife,  or  any  part  thereof,  contrary 
to  the  true  intent  and  meaning  of  the  fame  ftatute,  and  to  do 
and  execute  all  and  every  thing  and  things  whatfoever,  as  well 
for  and  towards  fatisfa£tion  and  payment  of  faid  creditors  as  to-- 
wards  and  for  all  other  intents  and  purpofes,  accordincr  to  the 
ordinances  and  provifions  of  faid  ftatutes,  as  by  faid  conimiflioa 
under  the  great  feal  of  Great  Britain,  bearing  date  at  Weftmin- 

ftcr 
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fter  the  day  and  year  laft  aforefaid,  and  now  brought  into  couif 
here,  more  fully  appears :  And  faid  defendant  further  fays,  that 
faid  H.  B.  A.  P.  and  J,  L.  three  of  the  commiilioners  named  in 
the  aforcfaid  commiSion  by  virtue  of  die  faid  coniniiflion,  and 
alfo  by  virtue  of  the  ftatute  in  fuch  cafe  made  and  provided,  for 
the  better  relief  of  the  creditors  aforefaid,  afterwards,  to  wit,  on  the 
fourth  day  of  September  in  the  year  178 1  afore&id,  at,  &c.  aforc- 
faid, by  a  certain  indenture  then  and  there  made  between  them 
the  faid  H.  B.  A,  P.  and  J.  L.  of  the  one  part,  and  faid  plaintiff 
and  faid  P.  P.  of  the  other  part  (which  faid  indenture,  fealcd  with 
the  feals  of  the  faid  H.  B.  A.  P*  and  J.  L.  and  bearing  date  the 
day  and  year  lad  aforeiaid,  is  in  the  cuftody,  power,  and  poflef^ 
iion  of  faid  plaintiff  and  (aid  P.  P.)  in  execution  of  the  aforefaid 
commifSon,  did  (as  much  as  in  them  faid  commiffioners  lay,  and 
as  they  lawfully  might),  order,  bargain,  fell,  affign,  andfet  over 
unto  faid  plaintiff  and  P.  P.  their  executors,  adminiflrators,  and 
afligns,  all  and  Angular  the  goods,  wares,  and  merchandizes, 
debts,  fum  and  fums  of  money,  eftate  and  effeSs  of  the  aforefaid 
John  Smith,  to  have,  to  held,  receive,  and  enjoy  the  fame  goods^ 
wares,  and  merchandizes,  debts,  fum  and  fums  of  money,  and 
all  other  the  eftate  and  effefts  in  faid  indenture  and  hereinbefore 
mentioned  to  have  been  ordered,  bargained,  fold,  affigncd,  and  fet 
over  tinto  them  faid  plaintiff  and  P.  P.  their  executors,  admini* 
ftrators,  and  afligns,  in  truft  :  Neverthelefs,  to  and  for  the  ufe, 
benefit,  and  advantage  of  themfelvcs,  and  all  and  every  other  the 
creditors  of  faid  J,  J.  who  then  already  had,  or  thereafter  fliould 
or  might  in  due  time  come  in  and  feek  relief  under  the  aforcfaid 
commiiEon  of  bankruptcy,  according  to  the  limitations  and  di- 
*'  reSions  bf    the  feveral  ftatutes  made  concerning  bankrupts  as 

aforefaid  :  And  faid  defendant  in  fadt  further  faith,  that  after  faid 
J.  S.  became  a  bankrupt  as  aforefaid,  and  before  and  at  the  time 
of  the  making  of  faid  indorfement  in  faid  firft  Count  of  faid  de- 
claration mentioned  to  have  been  made  by  him  the  (aid  J.  S.  on 
laid  bill  of  exchange  in  faid  firfl  Count  of  faid  declaration  men- 
tioned, faid  plaintiff  knew,  underftood,  and  had  notice  tha,t  laid  J.  S. 
had  become  and  was  fuch  bankrupt  as  aforefaid,  to  wit,  at  Weft:« 
19.  G.  a.  c.  3«.  nTiinfler  aforefaid  ;  by  means  whereof,  and  by  force  of  the  afore- 
f.  z.  faid  commiflion  of  bankruptcy,  and  cf  the  aforefaid  indenture  of 

aflignment,  and  the  feveral  flatutes  in  fuch  cafe  made  and  pro- 
vided, the  (aid  indorfement  fo  made  by  faid  J.  S,  on  did  bill  of 
exchange  in  faid  firft  Count  of  faid  declaration  mentioned,  was 
and  is  wholly  void,  and  of  no  force  or  efFedl  whatfoever,  but  faid 
bill  of  exchange,  and  all  the  intereft  of  him  the  faid  J.  S.  there- 
in at  the  time  of  his  making  fuch  faid  indorfement  thereon  as 
aforefaid,  was  and  is  vefted  in  the  faid  plaintiff  and  P.  P.  as  affig- 
nees  of  the  eftate  and  effedls  of  faid  John  S.  fo  being  fuch  bank- 
rupt as  aforefaid  under  and  by  virtue  of  the  aforefaid  indenture  of 
af^gnment  fo  to  them  made  as  aforefaid ;  and  this  he  faid  defen- 
dant was  and  is  liable,  as  fuch  acceptor  of  fai J  bill  as  aforefaid, 
to  pay  to  them  faid  plaintiff  and  P.  P.  as  fuch  alBgnees  of  the 

eftate 
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edate  and  effc&s  of  faid  John  Smith,  fo  being  fuch  bankrupt  ai 
aforeiaid,  the  money  in  faid  bill  mentioned,  together  with  all  fuch 
damages  as  they  have  fuftained  or  may  fuftain  on  occafion  of  the 
non-payment  thereof,  to  wit,  at  Wcftminfter  aforcfaid;  and  this 
he  the  faid  defendant  is  ready  to  verify :  wherefore  he  prays 
judgment  if  faid  plaintiff  ought  to  have  his  aforefaid  a£lion  as  to 
faid  promife  and  undertaking  in  faid  firft  Count  of  the  faid  decla- 
ration mentioned  againft  him,  &€•  V.  Lawes. 

See  Replication  ^d  Rejoinder  to  a  plea  like  tliisante  185^  186. 
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AND  the  faid  W.  by  A.  B.  his  attorney,  comes,  &c.  a^io  G<^f  ^f  ^•Kfci. 
non^  becaufe  he  fays,  that  he  the  faid  W.  before  and  at  the  time  «'«-'^^f^»Lon. 
of  the  exhibiting,  &c.  lived  and  refidcd,  and  fiill  doth  live  and  ,°"t^/^  Vic 
refide  within  the  city  of  London  aforefaid  :    And  the  faid  W.fur-  and  14.  Geo.*' 
ihcr  (ays,  that  he  the  faid  VV.  always,  from  the  time  of  the  mak-  c.  10.  pleaded, 
ing  of  the  feveral  promifes  and  undertakings  in   the  faid  declara-  Same  fuggeftcd 
tion  mentioned  and  above  fuppofed  to  have  been  made  by  the  *"^'"v^™'«- 
faid  W.  hath   been  and  ftill   is  liable  to  be   warned  and    fum-  ^'  sj^a.    £74. 
moned  to  the  court  of  requefls  for  the  city  of  London,  by  force  1120.  1191. 
and  virtue  of  the  ftatute  made  in  the  year  of  the  reign 

of,  &c,  :  And  the  faid  W.  further  fays,  that  he  was  not,  at  the 
time  (tf)  of  exhibiting,  &c.  indebted  to  the  faid  C.  in  any  fum  or 
fums  of  money,  amounting  to  the  fum  of  forty  (hillings;  and 
this,  &c. ;  wherefore,  &c,  if,  &c.  by  reafon  of  the  non -perform- 
ing of  the  faid  feveral  promifes  and  undertakings  in  faid  declara- 
tion mentioned.  J.  Mo&gau. 

(a)  In  C.  B.  fay  before  and  at  the  time  of  fuinjout  the  original  writ. 

AND  the  faid  James,  by  A.  B,    his  attorney,    comes   and  Plea  of  ilW*  ^. 
defends  the  wrong  and  injury,  when,  &c.  and  (ays,  that  he  did  •^"'"^-^    *®  ^^' 
not  undertake  and  promife  in  manner  and  form  as  the  faid  Jofeph  J^r-f<j[aion  ^^^ 
Mofshath  above  thereof  complained  againft  him}  and  of  this  he  court  of  requefts 
puts  himfelf  upon  the  country:  and  for  further  plea  in  this  be-  for  the  city  of 
half  the  faid  James,  by  leave  of  the  court  here  for  this  purpofe  London  by  rule 
firft  granted  according  to  the  form   of  tiie  ftatute  in  fuch  cafe®^^^"^* 
made  and  provided,  fays,  that  the  faid  Jofeph  Mofs  ought  not  to 
have  or  maintain  his  aforefaid  action  thereof  againft  him,  becaufe 
he  fays,  that  he  the  faid  James,  long  before  and  at  the  time  of 
fuing  out  the  original  writ  of  the  faid  Jofeph  Mofs  in  this  behalf, 
lived  and  refided,  and  ftill  doth  live  and  relidein  the  city  of  Lon- 
don aforefaid,  to  wit,  in  Bond  Court,  Walbrook,  in  the  faid  city: 
And  the  faid  James  further  faith,  that  the  faid  James,  from  the 
time  of  the  making  of  the  feveral   promifes  and  undertakings  in 
the  faid  declaration  mentioned  and  above  fuppofed  to  have  been 

made 
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made  by  the  faid  James,  hath  been,  and  0111  is  liable  to  be  warned 
and  fuir.moned  to  the  court  cf  reqiiefts  for  the  city  of  London : 
And  the  faid  James  further  faith,  thac  he  was  not,  at  the  time  of 
fuing  out  the  original  writ  of  the  faid  Jofeph  Mofs,  indebted  to 
the  faid  J.  M.  in  any  fum  or  fums  of  money  amounting  to  the 
fum  of  forty  (hillings  ;  snd  this  he  is  ready  to  verify :  wherefore 
he  prays  JL'drfr:cnt  if  the  laid  J.  M.  ought  to  have  or  maintain 
his  fajd  acticn  in  this  court  againil  him,  by  reafon  of  the  non- 
perfotn  ir^  of  the  faid  fuppofed  promifes  and  undertakings  in  the 
laid  declaration  mentioned,  &c. 

Conrt  of  Cwi-  Jessopokf,&c,  t  AND  the  faid  defendant,  in  his  proper  perfon, 
atace  j4a  icr  ^^  the  fuit  of  L  comes  and  defends  the  wrong  and  injury,  when, 
Miadi^jex  ^ai.  Gardiner,  j  ^^*  ^"^  ^  ^^  ^^c  promife  and  undertaking  in 
Cer^.  a.  33.  the  faid  declaration  lad  mentioned,  and  alfo  as  to  the  promife  and 
pitadtd.  undertaking  in  the  faid  declaration  firft  above  mentioned,  except 

This  flat,  muft  as  to  the  fum  of  one  pound  three  fhillings  and  eightpence,  parcel 
bepicadcd.  3  D.  of  the  faid  five  pounds  therein  fpecified,  fays,  that  hq  did  not  un- 
and    E.  Term  Jerfake  or  promife  in  manner  and  form  as  the  faid  plaintiff  hath 
Tayk>r*v.^BUir.  ^^^^ve  thereof  complained;  and  of  this  he  puts  himfelfupon  the 
See  X  w.if.42.  country,  &c. :  and  as  to  the  faid  promife  and  undertaking  in  the 
lor  ihi&  care.       faid  declaration  firft  above-mentioned  as  to  one  pound  three  (hil- 
lings and  eightpence,  parcel  of  the  faid  five  pounds  therein  con- 
tained ;  the  faid  defendant  fays,  that  the  faid  plaintiff  ought  not 
to  have  his  aforefaid  adion  in  this  court  againft  him,  by  reafon 
of  the  not  performing  of  the  (aid  promife  and  undertaking  in  the 
faid  declaration  firft  above  mentioned  as  to  the  faid  one  pound 
three  (hillings  and  eightpence,  becaufe  he  fays,  that  at  the  time  of 
exhibiting,  £c.  and  long  before,  he  lived  and  refided,  and  ftill  doth 
live  and  refide,  within  the  county  of  Middlefex,  thac  is  to  fay,  at 
Enfield  in  the  faid  county  of  Middlefex  :  And  the  faid  defendant 
further  fays,  that  the  faid  defendant  always,  from  the  time  of  the 
^    making  of  the  promife  and  undertaking  of  the  (aid  defendant  in 
the  faid  declaration  firft  above-mentioned,  and   fuppofed  to  have 
been  made  as  to  the  (aid  one  pound  three  (hillings  and  eightpence, 
parcel  of  the  faid  five  pounds  therein  contained,  hitherto  hath 
been  and  ftill  is  liable,  to  be  fummoned  and  warned  to  the  county 
court  of  Middlefex,  within  the  true  intent  and  meaning  of  the 
ftatute  made  in  the  twenty-third  year  of  the  reign  of  his  prefent 
Majefty,  for  preventing  delays  and  expences  in  the  proceedings 
in  the  county  court  of  Middlefex,  and  for  the  more  ready  and 
fpeedy  recovery  of  fmall  debts  in  the  faid  county  court ;  and  tliis, 
&c.  ;  wherefore  he  prays  judgment  if  the  faid  plaintiff  ought  to 
have  his  faid  ad^ion  in  the  faid  court  againft  him,  by  reafon  of  the 
non-performance  of  the  faid  promife  and  undertaking  in  the  faid 
declaration  firft  above  mentioned  as  to  the  faid  one  pound  three 
(billings  and  eightpence^  parcel  of  the  faid  five  pounds  therein 
fpecified.  W,  Haywood. 

Gardiner 
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Gardiner      OAND  the  faid  plaintiff,  as  to  the  faid  plea  of  RepBcatioo    to 
agalnft  \  the  faid  defendant  above  pleaded  in  bar.  as  to  '^^  ^«^„P'«. 

j£ssoPoNE,  &c.    ^  oiie  pound  throe  Ihilhngs  and  eighfpence,  ^2,  ^n  attorney 
parcel  oF  the  (aid  five  pounds  in  the  faid  firft  promife  and  undertak-  of  c.  P.   and 
ing  in  the  faid  declaration  mentioned,  fays,  that,  iic.precludi  non  i  therefore  not Ua. 
becaufe  he  fays,  that  in  and  by  the  faid  aft  of  parliament  men-  ****  ^^ '^'o^^SJl 
tioned  in  the  faid  plea  of  the  faid  defendant,  it  is  provided,  that  ^^y^jy  ^^y^^ 
no  perfon  or  perfons  (hall  be  liable  to  be  fummoned  to  the  coun- 
ty court  of  Middlefex  at  the  fuit  of  any  plaintiiF  or  plaintiff's,  other 
than  fuch  perfon  or  perfons  as  was  or  were  liable  to  be  fummoned 
to  the  county  court  of  Middlefex  before  that  ad  was  made,  and 
that  that  A.Gt  (hould  not  extend  to  give  the  county  court  jurifdic- 
tion  to  hold  plea  of,  or  to  hear  or  determine  any  adion,  cauie,  or  fuit 
other  than  fuch  aAion,  &c.  as  the  county  court  might  have  held  plea 
of  by  plaintiiF  before  the  making  of  the  (aid  ad,  as  by  the  faid  z€i 
(amongft  other  things),  more  fully  appears :  And  the  faid  plaintiff 
further  fays,  that  the  faid  defendant,  before  and  at  the  time  of  the 
making  of  the  faid  ad,  was,  and  ever  fince  hath  been,  one  of  ihe 
attornies  of  the  court  of  our  lord  the  now  king  of  the  bench  here  $ 
and  therefore  the  (aid  defendant,  neither  at  the  time  of  the  mak- 
ing of  the  faid  aft,  nor  at  the  time  of  exhibiting  of  the  faid  bill 
of  the  faid  plaintiff,  was  a  perfon  liable  to  be  fummoned  to  the 
faid  county  court  of  Middlefex  ;  and  this,  &c. ;  wherefore  he  prays 
judgment,  and  his  damages  in  this  behalf  to  be  adjudged  to  him,  &c. 

W.  Davy. 


To  this  repIJcatk>n  the  defend- 
ant demurred,  and  on  argunnent  the 
Coait  determined,  that  defendant,  as  an 
attorney,  could  not  plead,  this  plea  be- 
ing privileged,  and  not  obliged  to  at- 
tend, in  this  action  on  a  bill  exhibited 
againft  him  at  an  attorney,  vide  the 
cafe  reported,  a.  Wilf.  42.    This  doc- 


trine  was  recognized  and  confirmed  in 
E.  T.  fto.  Geo.  3.  WiltAiirr,  and  one, 
ftc.  on  motion,  that  faid  plaintiff  bring 
the  poftea  into  Court,  in  order  that  de« 
fendant  might  enter  a  fuggcflion  of  this 
a^  The  court  of  B.  R.  concurred  with 
the  ad  of  the  c^urt  of  Common  Pleas. 


Ryall      *%  FIRST,  ^«ii  affumpfit\  and  for  further  plea  in  this  piealnbarofthe 
•t  the  fuit  of  \     behalf,  the  faid  defendant,  by  leave,  &c.  fays,  that  ^"^  of  Con- 

ScARPE.     J      the  faid  plaintiff,  aaio  non\  becaufe  he  fays,  that  ^f^^^^^^  ^^ 
the  (aid  plaintiff  commenced  his  faid  aSion  in  the  faid  court  of  q^  ^^^  ^ 
our  (aid  lord  the  king,  before  the  king,  himfelf  (the  faid  court  to  explain  and 
then  and  ftill  being  held  at  Weftminfter  in  the  county  of  Middle-  amend 22.  Geo. 
fex},  againft  the  faid  defendant,  after  the  fifth  day  of  April  A.  D.  ^-  ^'  47- 
1759,  mentioned  in  a  certain  a£l  of  parliament  made  in  the  thir- 
tjf-fecond  year  of  the  reign  of  George  the  Second,  late  king  of 
Great  Britain,  &c.  intituled,  «  An  Ad,  &c. ;"  and  that  he  the  Set  out  the  title 
faid  defendant,  at  the  time  of  the  commencing  the  (aid  a£lion,  ^^  ^'^  *^  ^*'" 
was  refident  within  the  limits  of  the  jurifdiftion  of  the  court  of""' 
requefts  in  the  (aid  firft-mentioned  ad,  to  wit,  in  the  parifh  of 
St.  George  the  Martyr,  in  the  borough  of  Southwark,  aforefaid, 
and  was  fubjed  to  the  procefs  and  jurifdi£Hon  of  the  faid  court  of 
lequefts  for  any  debt  by  him  owing  to  any  perfon  not  exceeding 
Vol.  HI.  O  '     the 
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the  fum  of  forty  (hillings,  to  wit,  at  London,  &c.  afore&id:  And 
the  faid  defendant  further  faith,  that  he  was  not,  at  the  time  of 
the  commencing  the  faid  a^ion  againfl:  him  as  aforefaid,  indebted 
to  the  faid  plain  tiff  in  any  fum  or  fums  of  money  amounting  to  the 
fum  of  forty  (hillings  ;  and  this,  &c. ;  wherefore,  &c.  if,  &c. 

J.  Morgan. 

fctww'la?""  'MfiDHURST  J  AND  the  faid  defendant,  by  A.  B.  his  attorney, 
Grol  !.  ch'  8L  ^'  the  fuit  o/L     comes  and  defends  the  wrong  and  injury,  when,  &c. 
ioTiht  hundred  of      Caik.       )      and  faith,  that  the  faid  plaintiff  ought  Mot  to  havc 
BUckbeatb.         his  aforefaid  a(^ion  thereof  maintained  agatnft  him  the  faid  defend- 
Bromlc\,&c.in  g^^^  becaufe  he  faith,  that  at  the  time  of  the  commencing  the 
Kent,  pea  e  .  ^^jj  ^^c^j^j^^  j^g  ^j^g  f^j^  defendant  was  inhabiting  and  refiding  with- 
in the  hundred  of  Blackheath  in  the  county  of  Kent,  and  was 
liable  to  be  warned  and  fummoned  before  the  court  of  requefts  for 
the  hundred   of  Blackheath,    of    Bromley,    and  Bechcnham   of 
Roxeley,  othcrwife  Roxley,  and  of  Little  and  Leffnefs,   in  the 
county  of  Kent ;  and  that  the  faid  defendant  was  not,  at  the  time 
of  the  commencing  the  faid  action,  indebted  unto  the  faid  plaintiff^ 
in  any  fum  or  fums  of  money,  amounting  to  above  the  fum  of 
forty  (hillings ;  and  this  he  the  faid  defendant  is  ready  to  verify : 
wherefore  he  prays  judgment  if  the  faid  P.  ought  to  have  his  afore- 
faid adion  maintained  againft  the  iaid  defendant. 

V.  Lawes. 


Ntn  ajfumffit  h.  BecmAN  ^  FIRST,  ?/on  offuntpfit  infra  fea  annos^  as  to  the 
j.afex  annos  to  ^fj^^if^j^  I  fifft  promifc;  to  the  fecond,  third,  and  laft  promifes, 
and  Taft  '  Nm  Parrot.  J  and  to  the  fourth  promifc,  except  fifteen  (hillings,  no7i 
mjfumffit '  gene-  ajfumpfii  generally  j  and  to  the  fourth  promife,  and  alfo  to  the  (ifth 
rally  (except  as  as  to  fifteen  (hillings,  the  following  plea:  And  as  to  the  promife 
to  fifteen  (hii-  ^j^j  undertaking  in  the  faid  declaration  fourthly  above  mentioned  ; 
lings  and  up-  ^^^^  ^^^^  ^^  ^^  ^^^  ^j^- j  promife  and  undertaking  in  the  faid  decla- 
wholc'of  fourth  ration  fifthly  above  mentioned  ;  and  as  to  the  faid  fifteen  (hillings, 
promifes  the  parcel  of  the  faid  ten  pounds  therein  contained,  the  faid  defendant 
Court  of  Con-  fays,  that  the  faid  plaintiff  a£iio  mn ;  becaufe  he  fays  that  by  a 
fcicncc  Aa  for  certain  a^^  of  parliament,  made  at  a  fedtons  of  parliament  holden 
rhe7mrri&«-  ^^  We(tmin(ler  in  the  county  of  Middlefex,  on  the  fixteenih  of 

November  A.  D.  1749,  entituled,  '*  An  Adl  for  the  more  eafy  and 
fpeedy  Recovery  of  fmall  Debts  witliin  the  Tower  Hamlets,"  it  was 
and  is  amongft  other  things  enafted, ''  that  no  adtion  or  fuit  for  any 
debt,  not  amounting  to  the  fum  of  forty  (hillings,  and  recoverable 
by  virtue  of  the  laid  adl  in  the  court  of  requetts  for  the  Tower 
Hamlets,  fliould  be  brought  againft  any  perfon  refiding  or  inhabit- 
ing within  the  jurifdittion  thereof  in  any  other  court  whatfo- 
ever,"  as  by  the  faid  adt  amongft  other  things  more  fully  appears : 
And  the  faid  defendant  further  fays,  that  the  damages  which  the 
faid  plaintiff  hath  fultained,  as  well  by  reafon  of  the  non-perfor* 
mance  of  the  faid  promife  and  undertaking  in  the  faid  declaration 

fourthly 
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fiMirthly  above  mentioned,  as  by  reafon  of  the  non-performance  of 
the  (aid  promife  and  undertaking  in  the  faid  declaration  fifthly 
above  mentioned,  as  to  the  faid  fifteen  (hillings  parcel  of  the  (aid 
ten  pounds  therein  contained,  do  not  amount  in  the  whole  to 
forty  (hillings ;  and  that  the  faid  defendant  at  the  time  of  exhibit- 
ing, &c.  and  long  before,  was  and  from  thence  hitherto  hath  been 
and  ftill  is  a  perfon  refidingand  inhabiting  within  the  liberty  of  the 
T(#wer  Hamlets  aforefaid^  and  within  the  jurifdidlion  of  the  court 
of  requeils  for  the  (aid  Tower  Hamlets,  that  is  to  fay,  at  the 
parifh  of  St.  Mary,  Whitechapel,  in  the  faid  county  of  Middlefex : 
and  the  faid  defendant  further  faith,  that  the  faid  defendant,  at  the 
time  of  exhibiting,  &c.  and  long  before,  was  liable  to  be  warned 
and  fummoned  by  the  faid  plaintiff  before  the  court  of  requefts  for 
the  faid  Tower  Hamlets,  and  that  faid  court  of  requefts  might 
by  their  judgment  have  compelled  the  (aid  defendant  to  have  fatis- 
fied  the  (aid  plaintiff  the  damages  which  he  had  fuftained,  as  well 
by  reafon  of  the  non- performance  of  the  faid  promife  and  under- 
taking  in  the  faid  declaration  fourthly  above  mentioned,  as  by 
reafon  of  the  non-performance  of  the  (aid  promife  and  undertaking 
fifthly  above  mentioned  as  to  the  faid  fifteen  (hillings,  parcel  of 
the  faid  ten  pounds  therein  contained  ;  and  this,  &c.  wherefore^ 
&c.  if,  &c» 


l^ARROT  ^  And  the  faid  plaintiff,  aS  to  the  (aid  plea  of  Replication 
againft  V  the  faid  defendant  by  him  pleaded  in  bar  as  to  the  thereto,  taking 
Becm AN.  J  faid  promife  and  undertaking  of  the  faid  defendant  in  '^"*  ^"^  ^^^  (^- 
tJie  faid  declaration  firft  above  mentioned,  fays,  that  he  by  any  ["J^^  ^^^  ^^^^^^ 
thing  above  in  that  plea  alledged  ought  not  to  be  barred  from  hav-  ,  (^  promircy 
iog  his  aforefaid  a^ion  in  that  behalf  maintained  againft  the  faid  and  as  to  the 
defendant ;  becaufe  he  fays  that  the  faid  caufe  of  adion  did  accrue  to  P^^^  ^}  ^ou^t  of 
the  faid  plaintiff  within  fix  years  next  before  the  exhibiting  of  the  faid  ^"^c'ence  aa, 
bill  of  the  faid  plaintiff;  and  tbishe  prays  may  be  enquired  of  by  the  pj^^Jjff  fu^d 
country,  and  the  faid  defendant  doth  the  like,  &c. :  And  as  to  the  defendant  in  B. 
faid  plea  of  the  faid  defendant  by  him  above  pleaded  in  bar  as  to  R.  by  biU  of 
the  promife  and  undertaking  in  the  (aid  declaration  fourthly  abov/  Middicfexj  and 
mentioned,  and  alfo  as  to  the  faid  promife  and  undertaking  in  the  ^^^  J^tt^^T 
(aid  declaration  fifthly  above  mentioned,  as  to  the  faid  fifteen  fhil-  ^tlT^and  deny! 
lings,  parcel  of  the  faid  ten  pounds  therein  contained,  the  faid  ing  tU^t  detv-nd- 
plaintiff  fays,  that  he,  by  any  thing  in  that  plea  above  alledged,  anc  refided 
ought  not  to  be  barred  from  having  his  aforefaid  action  in  that  be-  within  the  jurif- 
balfmaintained againft  the  faid  defendant;  becaufe  he  (ays,  that  after  court  of  cont 
the  making  of  the  faid  promife  and  undertaking  in  the  (aid  declara-  fcience. 
tion  fourthly  above  mentioned,  and  after  the  making  the  faid  pro-- 
mife  and  undertaking  in  the  (aid  declaration  fifthly  mentioned,  as  . 
to  the  faid  fifteen  fl^illings,  that  is  to  fay,  on  the  day  of 

in  the  year  of  the  reign  of  our  lord  the  now  king, 

he  the  faid  plaintiff,  for  the  recovery  of  his  damages  by  him  fuf* 
tained  on  occafion  of  the  not  performing  of  the  faid  fourth  promife 
aod  undertaking,  and  on  occafion  of  the  not  performing  of  the  faid 
fifth  promife  and  undertaking,  as  to  the  fifteen  (hillings  amongft 

O  2  other 
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ther  things^  fued  and  profecutedout  of  the  court  of  our  lord  the  nof^ 
king,  before  the  king  himftlf  (the  faid  court  then  and  ftill  being 
held  at  Weftminfter  in  the  county  of  Middlefex})  a  ceitain  pre-> 
cept  of  our  faid  lord  the  king,  called  a  Bill  of  Middlefex,  directed 
to  the  fherifF  of  Middlefex,  bj  which  faid  precept  the  faid  then- 
fherifFof  Middlefex  was  commanded  to  take  the  faid  defendant  if 
he  might  be  found  in  his  bailiwick,  and  to  keep  him  fafely  (o  that 
he  might  have  his  body  before  our  lord  the  king  at  Weftminfber 
on  next  after  >  to  anfwer  to  the  faid  plaintiff  in  a 

plea  of  trefpafs,  and  that  the  faid  fheriff  Ihould  then  have  there 
that  precept,  at  which  day  before  our  lord  the  king  at  Weft- 
minfter  came  the  laid  plaintiff  in  his  own  perfon  and  offered  him- 
felf  againft  the  faid  defendant  in  the  aforefaid  plea,  and  the  faid  de- 
fendant did  not  come  ;  and  the  (beriff,  to  wit,  A.  B.  and  C.  D. 
then  the  Iheriff  of  the  faid  county  of  Middlefex,  returned  that  the 
faid  defendant  was  not  found  in  his  bailiwick,  therefore,  as  before> 
the  (heriff  was  commanded  to  take  the  defendant  and  keep  him 
fafely,  fo  that  he  might  have  his  body  before  our  lord  the  king  at 
Weftminfter  on  next  after  ,  to  anfwer  to  the  ^d 

plaintiff  in  the  faid  plea  of  trefpafs,  the  fame  day  was  given  by  the 
faid  court  there  to  the  faid  plaintiff,  there  and  at  which  day  be- 
fore our  lord  the  king  at  Weftminfter  came  the  faid  plaintiff  in 
his  own  perfon,  and  the  (heriff  did  not  fend  the  faid  precept,  nor 
had  he  done  any  thing  thereupon ;  and  the  faid  defendant  did  not 
come,  therefore  He*  (as  before,  award  two  more  precepts,  and 
defendant  appeared  at  die  laft) ;  and  thereupon  the  iaid  plain- 
tiff, in  Trinity  term,  in  the  twenty-fourth  year  of  the  reign 
of  oar  £iid  lord  the  now  king,  exhibited  his  aforefaid  bill  in 
the  iaid  court  of  our  faid  lord  the  king,  before  the  king  him-' 
felf,  againft  the  faid  plaintiff,  for  the  recovery,  amongft  other 
things,  of  bis  damaees  by  him  fuftained  on  occafion  of  the  not 
performing  of  the  iaid  fourth  promife  and  undertaking,  and  on 
occaiion  of  the  not  performing  of  the  faid  fifth  promife  and  under- 
taking, as  to  the  faid  fifteen  &illings  :  And  the  faid  plaintiff  fur« 
ther  faith,  that  the  faid  defendant,  at  the  time  of  the  fukig  ibrtb 
of  the  faid  precept  firft  above  mentioned,  was  not  a  perfon  read- 
ing or  inhabiting  within  the}iirfiBi£lion  of  the  faid  court  of  requefts 
for  the  iaid  Tower  Hamlets,  or  liable  to  be  warned  or  fummon- 
ed  by  the  faid  plaintiff  before  the  faid  court  of  requcfts  for  the 
iaid  Tower  Hamlets ;  and  this  he  is  ready  to  verify :  wherefore  be 
prays  judgment  andhis  damages,  on  occaiion  of  the  not  performing 
of  the  faid  fourth  promife  and  undertaking,  and  of  the  &id  fifth 
promife  and  undertaking,  as  to  the  laid  nfteen  fhitlings^  againft 
the  faid  defendant. 
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Viiplkate  as  a     AND  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and  de-^ 
pril9Dcr.  fends  the  wrong  and  injury,  when,  &c.  and  fays,  that  he  cannot 

I  deny 
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6tnj  the  faid  action  of  the  faid  plaintiff,  nor  but  that  the  faid  de»* 
fendant  did  undertake  and  promife  in  manner  and  form  as  the  faid 
plaintiff  hath  above  thereof  complained  againft  him,  nor  but  that 
the  faid  plaintiff  ought  to  recover  againft  him  the  faid  defendant 
his  damages  fuftained  on  occafion  of  the  not  performing  of  the 
feveral  promifes  and  undertakings  of  him  the  faid  defendant  >  but 
the  faid  defendant,  in  purfuance  of  a  ftatute  made  at  Weftminfter 
in  the  county  of  Middlefex,  in  the  fourteenth  year  of  the  reign  of 
our  lord  the  now  king,  mtituled, «  An  A&  for  the  Relief  of  Infelvent 
Debtors  and  for  the  Relief  of  Bankrupts  in^certain  Cafes,''  indif- 
charge  of  his  perfon  from  the  execution  of  the  judgment  to  be  ob- 
tained againft  him  in  this  behalf  by  the  faid  plaintiff  in  this  adion, 
according  to  the  form  and  diredion  of  that  ftatute,  (ays,  that  he 
the  faid  deftndant,  on,  &c.  was  adualiy  a  prifoner  in  his  majeily't 
prifon  of,  &c.  in  L.  aforefaid,  to  wit,  in  the  parifh  and  ward 
aforeiaid,  at  the  fuit  of,  &c.  and  that  he  the  faid  defendant  after- 
wards, to  wit,  at  the  general  quarter  feffions  of  the  peace,  was 
duly  difcharged  according  to  and  by  virtue  of  the  faid  ftatute : 
And  the  faid  defendant  further  fays,  that  the  faid  feveral  caufes  of 
ad  ion  in  the  faid  declaration  mentioned,  and  each  and  every  of 
them,  did  accrue  to  the  faid  plaintiff  before,  &c. ;  and  this,  &c. 
wherefore,  &c.  and  that  his  perfon  be  difcharged  from  the  execu- 
tion of  the  judgment  to  be  obtained  againft  him  by  the  faid  plain* 
tiff  in  this  a£lion,  according  to  the  form  of  the  faid  ftatute,  &c* 

J.  Morgan* 

(PROCEED  as  above  to  this  mark  I,  then  as  follows) :  that  Duplicate,     9$ 
he  the  faid  defendant  before  the  firft  day  of  Jatiuary,  to  wit,  on,  having  been  in 
&c.  A.  D.  I775^  was  arretted  and  in  a£luai  cuftody  of  an  officer  ^^^y  ^^*^ 
belonging  to  the  (heriff  of  Middlefex  for  one  hundred  pounds,  at  ^^j*^  imlifl 
the  fuit  of  one  A.  B.  by  virtue  of  a  certain  writ  of  our  lord  the  charge  of  bail^ 
now  king.  Called  a  capias^  iffuing  out  of  the  court  of  our  lord  the  Sec. 
king  of  the  bench  at  Weftminfter  in  the  county  of  Middlefex,  in 
a  certain  plea,  to  wit,  a  plea  of  trefpafs  on  the  cafe  upon  promifes^ 
and  was  held  to  bail  thereon  for  pounds ;  and  that  he  the 

iaid  defendant  afterwards  and  before  the  twenty-fixth  day  of,  &c« 
A.D.  177&9  to  wit,  on,  &c.  did  furrender  himfelf  in  difcharge 
of  his  bail,  and  was  thereupon  duly  committed  to  his  majefty's 
prifon  of  the  Fleet  in  London  afore£iid,  to  wit,  in  the  pariih  and 
ward  aforefaid,  at  the  fuit  of  the  (aid  A.  B. ;  and  that  he  the  faid 
defendant  afterwards,  to  wit,  at,  &c.  (every  thing  fubfequent  as 
in  preceding  plea).  J.  Morgan, 

CoPELAND     1      AND  the  faid  defendant,  by  A.  B.  his  at*  («)  Plea,  dif* 

at  the  fuit  0/     >  torney,  comes  and  defends  the  wrong  and  in-  «*»fse«>^pf«fco- 

Clark,  Gent.  3  jury,  when,  &c.  and  fays,  that  he  cannot  de-  ^ifi^di^^ 

ny  the  aforeiaid  aAion  of  th6  faid  John,  nor  but  that  the  laid  writ-  ini6W€at  aa,  x. 

C.  3,  cay.  £, 
(a)  This  plea  is  in  debt,  but  by  foying  ^ptmaiU  pUmtiff^  n  in  pages  Z96,  197, 46. 
mfUad,  the  plea  will  do  in  ajfrnffa^ 

%        O  3  ing* 
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ing'Obtigatory  is  the  deed  of  the  faid  W.  nor  but  that  he  owes  tm 
the  faid  John  the  faid  twenty  pounds^  in  manner  and  form  as  the 
faid  John  hath  above  thereof  complained  againft  him,  nor  but  that 
he  the  faid  John  ought  to  recover  his  aforefaid  debt  and  his  da- 
mages on  occafion  of  the  detaining  of  that  debt  againft  him  the 
faid  W.  but  in  purfuance  of  an  aS  of  parliament  made  at  Weft* 
minfter,  on,  &c.  in  the  firft  year  of  the  reign  of,  &c.  intituled 
^*  An  ad  for  the  relief  of  infol vent  debtors/'  and  in  difcharge  of 
his  perfon  from  the  execution  of  his  judgment,  to  be  obtained 
againft  him  in  this  behalf  by  the  faid  plaintiff  in  this  a£lion,  ac« 
cording  to  the  form  and  direAion  of  that  adt,  fays,  that  he  the 
laid  W.  on,  &c.  at,  &c.  viras,  and  from  thence  continue 
ally  until  and  at  the  time  of  his  difcharge  hereafter  mentioned, 
remained  a  prifoner  in  his  majefty's  prifon  in  and  for  the 
county  of  Surry,  commonly  called  the  county  goal,  at  Southwark, 
in  the  faid  county  of  Surry,  at  the  fuit  of  B.  B.  charged  in  execu* 
tion  at  his  fuit  for  fifteen  pounds  debt,  and  fixty-three  (hillings 
damages,  on  a  judgment  recovered  by  the  faid  B.  B.  againft  the  faid 
W.  in  the  court  of  qur  lord  the  king,  before  the  king  himfelf  (the 
faid  court  then  and  ftill  being  held  at  Weftminfter,  in  the  county 
pf  Middlefex),  for  the  faid  debt  and  damages,  and  that  he  the  faid 
W.  afterwards,  to  wit,  at  the  general  quarter  feffions  of  the  peace 
of  our  lord  the  now  king,  holden  at  K.  in  and  for  the  faid  county 
of  S.  on,  &c.  before  certain  then  juftiCes  of  oi^r  lord  the  noy^ 
king,  aiBgned  to  keep  the  peace  of  our  lord  the  now  king  in  and  for 
the  faid  county  of  S.  and  alio  to  hear,  &c.  committed  in  the  faid 
county  of  S.  was  in  due  manner  at  the  requefl:  and  compuiflon  of 
the  faid  B.  B.  difcharged  according  to  and  by  virtue  of  the  iaid 
«  a£l :  and  the  faid  W.  further  fays,  that  the  faid  caufe  of  adlion  i|i 
the  faid  declaration  mentioned,  accrued  to  the  iaid  John  before  the 
twenty-fifth  day  of,  &c.  to  wit,  at,  &c, :  and  this,  &c.  where- 
fore he  prays  j  udgment,  and  that  his  perfon  may  be  difcharged 
from  the  execution  of  the  faid  judgment  to  be  obtained  againft 
him  by  tlie  faid  John  in  his  adlion,  according  to  the  form  of  the 
faid  aa.  W.  Davy, 

Pleaof difcharge  ACTION  for  goods  fold  and  delivered,  &c.;  plea,  ift,  non 
under  an  irfol-  /iJ/idMpJity  and  conclude  to  the  Country ;  2d,  infra  fix  annosy  and 
w'licaaon   ^"    conclude  with  verification  ;     3d,  And  for  further  plea  in  this 

behalf,  the  faid  Henry  by  leave  of  the  court  here  for  this 
purpofe  fir  ft  had  and  obtained,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  made  and  provided,  fays,  that  he  cannot 
deny  the  afoieiiud  a£lion  of  the  faid  William,  nor  but  that  he 
fhe  faid  Henry  did  undertake  and  promife  in  manner  and  form 
as  tne  faid  William  hath  above  thereof  complained  againft  him, 
nor  but  that  he  the  faid  William  ought  to  recover  his  da- 
mages, on  occafion  of  the  pot  performing  the  faid  feveral  promifes 
arid  undertakings  aforefaid  againft  him  the  faid  Henry,  but  the  faid 
18.  Geo.  3.  c  Henry  in  purfuarxe  of  an  a^^pf  parliament,  made  at  Weftminfter, 
52-  in  the  county  of  Middlefexi  in  the  eighteenth  year  of  the  reign  of 
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our  lord  the  now  king,  intitlcd  "  An  a£l  for  the  relief  of  Infol- 
vcnt  debtors,  and  for  the  relief  of  bankrupts  in  certain  cafes," 
in  difcharge  of  his  perfon  from  the  execution  of  the  judgment  to 
be  obtained  againft  him  in  that  beh^^lf,  by  the  faid  William  in  this 
adlion,  according  to  the  form  and  diredtion  of  that  a£i,  fays,  that 
he  the  faid  Henry  on  the  tenth  day  of  March,  in  the  year  of  Our 
Lord  1778,  was  in  foreign  parts  beyond  the  feas,  to  wit,  in  Hol- 
land; and  that  he  the  faid  Henry  at  the  general  quarter  fefEons  of 
the  peace  of  our  fovereign  lord  the  king,  held  at  Kingfton-upon- 
Thames,  by  adjournment,  in  and  for  the  county  of  Surry,  on 
Tucfday  the  third  day  of  November,  in  the  j'ear  of  Our  Lord 
1778,  was  duly  difcharged  according  to  the  faid  a<^  ;  and  the  faid 
Henry  further  fays,  that  the  feveral  fums  of  money  in  the  faid  de« 
claration  mentioned,  and  for  which  this  adlion  is  brought,  were 
contracted  and  due  to  the  faid  Williaofi  before  the  faid  tenth  day  of 
March,  ia  the  year  of  Our  Lord  1778,  to  wit,  at  Weftminfter, 
in  the  county  of  Middlefex ;  and  this  he  is  ready  to  verify:  where- 
fore he  prays  judgment,  and  that  his  perfon  may  be  difcharged 
from  the  execution  of  the  judgment  to  be  obtained  againft  him  by 
the  faid  William  in  this  action^  according  to  the  form  of  the  faid 
d&y  &c.  Geo.  Wood. 

And  the  faid  William,  as  to  the  faid  plea  of  the  faid  Henry  by  Replication    to 
him  firft  above  pleaded  in  bar,  and  whereof  he  hath  put  himfelf  id  plea,    and 
upon  the  country,  doth  the  like,  &c.  and  as  to  the  faid  plea  of  ^^"^' 
the  faid  Henry,  by  him  fecondly  above  pleaded  in  bar,  he  the  faid  to  ad  liTue. 
William  fays,  that  he  ought  not  by  reafon  of  any  thing  therein  al* 
kdged,tobe  barred  from  having  and  maintaining  his  aforefaid  adtion 
againft  him  the  faid  Henry,  becaufe  he  fays,  that  he  the  faid  Henry 
did,  within  fix  years  next  before  the  exhibiting  the  bill  of  the  faid 
William  againft  the  faid  Henry,  undertake  and  promife  in  manner 
and  form  as  the  faid  William  hath  above  thereof  complained  againft 
him  the  laid  Henry,  and  this  he  the  faid  William  prays  may  be  en-  ^^  ^  .^^^^ 
quired  of  by  the  country :  jfnd  the  faid  William,  as  to  the  faid 
plea  of  the  faid  Henry  by  him  lailly  above  pleaded,  in  bar  of  exe- 
cution of  the  debt  and  damages  aforefaid  againft  the  perfon  of  the 
laid  Henry,  fays,  that  he  ought  not  by  reafon  of  any  thing  in  that 
plea  contained,  to  be  precluded  from  having  and  maintaining  his 
aforefaid  a^lion  againfl  him  the  faid  Henry,  becaufe  he  fays,  that 
he  the  faid  Henry  was  not  duly  difcharged  according  to  the  form 
of  the  faid  adt  of  parliament  in  the  faid  lad-mentioned  plea  men- 
tioned I  and  this  he  the  faid  William  prays  may  be  enquired  of 
by  the  country,  &c» 


Westal    1      AND  the  faid  Richard,  by  John  Sterling,  his  Difcharge  under 

At/uit  of    >  attorney,  comes  and  defends  the  wrcng  and  injury,  ^^^  •^  ofinfol- 

Faulkner.  3  when,  &c.  and  fays,  that  he  cannot  deny  the  faid  J^^'^y  *»  *  P"- 

aftion  of  the  faid  Thomas,  nor  but  that  he  the  faid  Richard  un-  *^"^^*^^""^y- 

d^rtook  in  manner  and  form  as  the  faid  Thomas  above  complains 

O  4  ;':':ii:.ir 
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againft  him;  neverthelefs  the  (aid  Richard  iaith,  that  die 
Thomas  ought  not  to  have  any  ai^ion  againft  the  perfon  of  the  fiud 
Richard  of  or  for  any  damage  to  be  adjudged  to  the  faid  Thomas 
in  this  a£lion,  by  reafon  6f  the  non-performance  of  the  faid  pro- 
mife  in  the  faid  declaration  above  fuppofed  to  be  made*  becaufe 
he  faith,  that  the  feveral  promifes  and  undertakings  in  the  faid  de- 
claration mentioned,  were  made  before  the  firft  day  of  January, 
in  the  year  of  Our  Lord  1747*  mentioned  in  a  certain  a£l  of  par- 
liament made  at  a  feffions  of  parliament  of  our  now  lord  the  king, 
holden  at  Weftminfter,  in  the  county  of  Middlefex,  on  the  tenth 
day  of  November,  in  the,  &c.  intituled  *' An  ad  for  relief  of  in- 
folvent  debtors/'  and  the  faid  Richard  lajfs,  that  he  the  laid 
Richard,  on  the  faid  firft  day  of  January,  in  the  (aid  year,  &c. 
was  a£lually  a  prifoner  in  the  compter  in  the  town  and  borough  of 
Southwark,  in  the  county  of  Surry,  at  the  fuit  of  John  Daven- 
port ;  and  that  he  the  faid  Richard' afterwards,  to  wit,  at  the  ge- 
neral quarter  feffions  of  the  peace  of  our  faid  lord  the  king,  held  at 
the  court-houfe  on  St.  Margaret's -hill,  in  and  for  the  £aid  town 
and  borough,  on  Wednefday  the  fifth  day  of  OSober,  in  the 
twenty-fecond  year,  &c.  before  Sir  Robert  Ladbrooke,  knight, 
mayor  of  the  city  of  London,  Sir  Robert  Baylis,  knight,  one  of 
the  aldermen  of  the  (aid  city,  and  others,  their  fellow  juftices  of 
our  faid  lord  the  king,  appointed  to  preferve  the  peace  of  our  faid 
lord  the  king  within  the  faid  town  and  borough,  and  alfo  to  bear 
and  determine  divers  felonies,  trefpafles,  and  other  mifdeeds  com- 
mitted within  the  faid  town  and  borough,  was  duly  difcharged  ac- 
cording to  that  z6\  ;  and  this  the  faid  Richard  is  ready  to  verify  : 
wherefore  he  prays  judgment  if  the  faid  Thomas  ought  to  have 
any  execution  againft  the  perfon  of  him  the  faid  Richard,  of  or  for 
any  damages  to  be  adjudged  to  the  faid  Thomas  in  this  a6tion,  by 
reafon  of  the  non-performance  of  the  faid  promifes  and  undertak- 
ings in  the  faid  declaration  mentioned,  &c. 

Edward  Bootlb. 

Replication,  And  the  faid  Thomas  prays  a  day  to  imparl  to  the  fiiid  plea, 

toking  iffue      j^j^j  j^  jg  granted  him  by  the  court,  and  thereupon  a  day  is  given 
ercon.  ^^  ^^^  parties  aforefaid  to  come  before  our  fovereign  lord  theking^ 

at  Wtriiminfter,  on  1  uefday  next  after  eight  days  from,  &c.  to 
wit,  for  the  faid  Thomas  to  imparl  to  the  faid  plea,  and  then  to 
reply  to  the  fame  as  be  ftiould  be  advifed ;  at  which  day  the  faid 
parties  came,  by  their  attornies,  before  our  faid  fovereign  lord  the 
king^  at  Weftminfter ;  and  the  faid  Thomas  fays,  that  by  any 
thing  by  the  {aid  Richard  above  in  his  plea  alledged,  he  the  faid 
Thomas  ought  not  to  be  barred  from  having  execution  againft 
the  perfon  of  the  faid  Richard  for  his  damages,  which  he  the  faid 
Thomas  hath  fuftained  by  the  non-performance  of  the  feveral  pro* 
mifes  and  undertakings  of  the  faid  Richard  in  the  faid  declaration 
above  fpecified ;  becaufe  he  fays,  that  the  faid  Richard,  on  the 
firft  day  of  January,  in  the  year,  &c.  was  not  adually  a  prifoner 
in  the  compteii  in  the  town  and  borough  of  Southwark,  in  the 

county 
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county  of  Surry,  at  the  futt  oF  John  Davenport^  in  the  faid  plea 
mentioned,  nor  was  the  faid  Richard,  at  the  general  quarter  fef- 
lions  of  the  peace  of  our  faid  lord  the  king,  held  as  aforefaid,  dif- 
cbarged  according  to  the  dire£Hon  of  the  faid  a£^  in  manner  and 
form  as  the  faid  Richard  in  and  by  his  plea  hath  above  alledged  ; 
and  this  the  faid  Thomas  prajrs  may  be  enquired  of  by  the  coun- 
try. G.  Narbs. 

GiBSOK  ^     AND  the  faid  defendant,  by  A.  6.  his  ati|brney,  Plet  that  pbin. 
atfuitif  C comes  and  defends  the  wrong  and  injury,  when,  &c.  **J[  ^**    ^* 
Philpot.  \  and  fays,  that  he  the  faid  plaintiff,  a£iio  non ;  becaufe  ^^^Is^LS^ 
he  lays,  that  he  laid  defendant  cannot  deny  but  that  he  did  under-  ^nd  hb  efUte 
take  and  promife  in  manner  and  form  as  the  faid  plaintiff  hath  and  right  of  ac* 
above  thereof  complained  againft  him  the  faid  defendant ;  butthe^^^n  vtiit6,  m 
faid  defendant  further  faith,  that  the  feveral  caufes  of  adlion  in  the  **  ^^  ^^ 
declaration   afoiefaid  mentioned,   accrued,  and  each  and  every  ^ 
of  them  did  accrue  unto  the  faid  plaintiff  before  the  fixteenth  of 
July  1765,  to  wit,  at  London,  &c.  aforefaid  ;  and  the  faid  de- 
fendant further  faith,  that  on  the  iirft  day  of  July  1765,  mentioned 
in  a  certain  a£t  of  parliament  made  at  the  parliament  of  our  lord 
the  king,  holden  at  Weftminfter,  in  the  county  of  Middlefex,  on 
the  ninteenth  day  of  May   1761,  and  from  thence  continued  by 
feveral  prorogations  to  the  tenth  of  January,  in  the  fifth  year  of 
the  reijrn  of  his  prefent  Majefty,  entitled  "  An  a£l,  &c."  the  faid 
plaintiS^  was  a  prifoner  in  his  majefty's  prifon  of  and  for  the  county 
of  Surry,  commonly  called  the  king's-bench  prifon,    fituate  at 
Southwark,  in  the  county  of  Surry;  and  that  he  the  faid  plaintiff, 
as  a  perfon  within  the  intent  and  meaning  of  the  (aid  ad,  and  as 
aperfon  feeking  relief  under  the  faid  a£l,  and  as  being  entitled  to 
take  and  receive  the  benefit  of  the  faid  ad  as  a  prifoner  in  the  faid 
prifon,  was,  at  the  general  quarter  feffions  of  the  peace  of  our  lord 
die  now   king,    holden  at  Guildford,  in  and  for  the  county  of 
Surry  aforefaid,  on  the  tenth  day  of  July  A.  D.  1765,  aforefaid, 
before  certain  then  juftices  of  our  faid  lord  the  now  king,  af- 
figned  to  keep  the  peace  of  our  lord  the  king  in  and  for  the  county 
of  Surry  aforefaid,  and  alfo  to  hear  and  determine  divers  felonies, 
trefpaffes,  and  other  mifdeeds  committed  in  the  faid  county  of 
Surry,  by  force  of  and  according  to  the  form  of  the  aforefaid  aA, 
difcbargedy  and  by  means  of  fuch  difcharge  the  eftate  and  effeds, 
both  real  and  perfonal,  whereof  the  plaintiff  was  at  the  time  of  fuch 
his  difcharge  feifed  or  poffefled,  or  to  which  he  was  in  any  manner 
wbatfoever  entitled,  and  all  right  of  aAion  which  he  had  againft 
any  perfon  whatfoever,  by  means  of  the  not  performing  of  any 
promife  or  promifes  whatfoever,  as  to  the  payment  of  any  money 
due  from  any  perfon  whatfoever  to  the  iaid  plaintiff  before  the  (aid 
fixteenth  of  July  1765,  was,  by  force  and  virtue  of  the  faid  aft, 
legally  vefted  in  Francis  Lawfon,  efquire,  then  and  ftill  being 
clerk  of  the  peace  of  and  for  the  faid  county  of  Surry,  for  the  be« 
nefit  of  the  cicditors  of  the  laid  plaintiff^  as  in  the  (aid  ad  is  par- 

ticularlj 
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ticularly  mentioned  with  refped  to  prifoners  feeking  relief  under 
and  taking  the  beneAt  of  the  faid  a(5l,  and  that  by  force  and  virtue 
of  the  faid  a£(,  all  right  of  adlion  of  the  faid  plaintiff  which  he  had 
before  fuch  his  damages  veiled  in  the  faid  F.  Lawfon,  efquire,  as 
fuch  clerk  of  the  peace  of  and  for  the  faid  county  of  Surry,  for  the 
purpofe  aforefaid  in  that  behalf  before  mentioned,  and  in  the  faid 
aA  in  fuch  cafes  diredled;  and  that  he  the  faid  plaintiff  was,  on 
fuch  difcharge  of  him  the  faid  plaintiff,  by  force  and  virtue  of  the 
faid  a<Sl,  then,  to  wit,  on  the  faid  flxteenth  of  July,  A.  D,  1765, 
aforefaid,  wholly  divefted  of  fuch  right  of  adlion,  to  wit,  at  Lon* 
don,  &c.  aforefaid ,  and  this,  &c.  wherefore,  &c,  if,  &c. 


Plea  of  a  dupli.     J.  E.    1      AND  the  faid  defendant,    by  A.  B.  his  attorney, 
cateofdifchanre  j/yi^,/ ^>comes  and  defends  the  wrong  and  injury,  when,  &c. 

^l\&  'm°^*    ^'  ^*       ^^  ^'^y^  ^^^  ^^  ^*""^^  ^^"y  ^^^  aforefaid  afliou  of 
iuKitive/  ^^^   ^^^^  plaintifi',    but  that   the   faid   defendant    did    undertake 

and  promife  in  manner  and  form  as  the  faid  plaintiff  hath  above 
thereof  complained  againft  him ;  yet  that  the  faid  plaintiff  ought 
not  to  have  execution  for  any  damages  to  be  recovered  in  this 
action  againft  or  upon  the  perfon  of  him  the  faid  defendant,  be- 
caufe  he  faith,  that  the  faid  feveral  caufes  of  adtion  in  the  faid 
declaration  mentioned,  accrued,  and  each  and  every  of  them 
accrued  unto  the  faid  defendant  before  the  day  of 

17  ,  mentioned  in  a  certain  aci,  made  at  a  parliament  of 
our  lord  the  king,  at  VVeftminfter,  in  the  county  of  Middlefex, 
by  prorogation  on  the  day  of  '7     9  and  in  the 

year  of  the  reign  of  our  fovereign  lord  the  now  king,  entitled 
*'  An  ad,  &c."  and  that  the  faid  defendant  was  adually  abroad 
beyond  the  feas  in  foreign  parts,  to  wit,  at,  &c.  in  the  kingdom 
of,  &c.  on  the  faid  day  of  jy     ,  in  the  faid  ad  mentionedy 

as  a  fugitive  for  debt,  s^nd  was  a  perfon  within  the  intent  and 
meaning  of  the  faid  ad  entitled  to  take  and  receive  the  benefit  of 
the  iaid  ad  as  a  fugitive;  and  that  he  the  (aid  defendant  afterwards, 
to  wit,  on  the  day  of  in  the  year  of  Our  Lord         , 

returned  into  diis  kingdom,  to  wit,  at,  &c.  (the  county  or  city 
where  the  prifon  is  to  which  he  furrendered),  and  then  and  there, 
to  wit,  on  the  day  and  year  laft-mentioned,  at,  &c,  (as  before) ^ 
to  wit,  at,  &c.  ("the  venue  in  the  declaratir.n),  furrendered  him- 
felf  to  the  cufiody  of  the  keeper  of  a  certain  prifon  of  our  lord  the 
Iping,  called,  i^c,  in,  &c.  (the  place  where  the  prifon  isfituate), 
to  wit,  at,  ^c.  (the  venue  in  the  declaration) ;  and  that  he  the 
faid  defendant  afterwards,  to  wit,  at  the  general  quarter  fefSons 
(as  in  (he  deplicate),  of  the  peace  of  our  fovereign  lord  the  king, 
held  at,  &c*  by  adjournmenti  in  and  for  the  county  (or  city)  of, 
^c.  on  Wednefday  the  day  of  17     >  before  certain 

then  juft ices  of  our  faid  lord  the  now  king,  aifigned  to  keep  the 
peace  of  our  lord  the  king  in  and  for  the  laid  county  (or  city)  of, 
iic,  and  aKo  tp  hear  and  determine  divers  felonies,  trefpafles, 
and  other  mifdeeds  comipitted  in  the  faid  county  or  city,  of,  &c, 
ip  wit,    at|  &c.    (venu^  in  declaration),    was  in  due  manner, 
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and  by  force  and  virtue,  and  atcordm^.   .     t         •     v.    i      r 
and  this  he  the  faid  defendant  is  readyl^'}  ^^^^^  '^.^'l  P'^*  '^ 
prays  judgment  if  the  faid  plaintiff  ought  to"^P«'«  himfelf  upon 
the  damages  to  be  adjudged  to  him  in  the  beh^ith 
ffrfon  of  Si^  faid  defendant*  &c. 


STATUTE  OF  LIMITATIONS. 


the  Replication  to  a 
plea  of  mn  ae-' 
:revit,  that  th« 
itiff*8tcfta- 

a 


Jones,  8cc.  executors,  1      AND  the  (aid  plaintiffs,  execu-  (a) 

verfus  \  tors  as    aforeiaid,    as    to  the  faid  ^®  ■  F*^*  ®^ 

Arthur.  J  plea  of  the  faid  defendant,  by  him  ^^^'[^^hat'Ihc 

fecondly  above  pleaded  in  bary  precludi  non ;  becaufe  they  fay,  plaintiff's  tefta« 
that  after  the  making  of  the  faid  feveral  promifes  and  under-  tor  fued  out  a 
takings   in  the  faid  declaration  mentioned,    the  faid  J.  J.  in  bill  of  Middle- 
his  lifetime,  to  wit,  on,  &c.  for  the  recovery  of  his  damages '*'l^»f"^P''®'"^^^ 
by  him  fuftained  on  occaiion  of  the  not  performing    the   feid  ^*^^  ^J^^l^j.^^^^ 
feveral  promifes  and  undertakings  in  the  faid  declaration  men-  fmng  oat  thac 
tioned,  fued  and    profecuted  out  of  the  court  of  our  lord  the  precept, 
now  king»    before  the   king  himfelf  (the  faid  court    then    and 
ftill  being  held  at  Weftminfter,  in  the  county  of  Middlefex), 
a  certain  precept  of  our  lord  the  king,  called  a  bill  of  Middlefex, 
againft  the  faid  defendant,  whereby  the  then  (heriff  of  Middlefex 
was  commanded  that  he  ihould  take  the  laid  defendant,  if  he  fhouid 
be  found  in  his  bailiwick,  and  that  he  the  faid  (herifF  fhouid  keep 
him  the  faid  defendant  fafely,  fo  that  he  might  have  his  body  be- 
iox^  the  lord  the  king,  at  Weftminfter,  on,  &c.  next,  &c.  to 
anfwer  the  faid  J.  J.  in  a  plea  of  trefpafs,  and  alfo  to  a  bill  of  the 
faid  J.  J.  againft  the  faid  defendant  for  forty-four  pounds,  upon 
promifes,  according  to  the  cuftom  of  the  lord  the  king,  before  the 
king  himfelf  to  be  exhibited,  and  that  the  faid  (herifFOlould  then 
have  there  that  precept,  which  faid  precept  afterwards  and  before  the 
delivery  thereof  to  the  faid  then  iheriffof  Middlefex  to  be  executed, 
to  wit,  on,  &c,  at,  &c.  he  the  faid  J.  J.  in  his  lifetime  duly  caufed 
to  be  indorfed  for  bail  for  twenty-two  pounds,  according  to  the 
form  of  the  ftatute  in  fuch  cafe  made  and  provided,  and  which  faid 
precept  fo  fued,  profecuted,  and  indorfed  as  afore&id,  was  fo  fued 
and  profecuted  by  the  faid  J.  J.  out  of  the  faid  court,  and  indorfed 
for  bail,  with  intent  that  the  faid  defendant  might  by  virtue  thereof 
be  arretted,  and  compelled  to  put  in  fpecial  bail  in  the  faid  court 
at  the  return  of  the  faid  precept,  at  the  fuit  of  the  faid  J.  J.  and 
that  thereupon  the  faid  J.J.  might,  according  to  the  cuftom  of  the 
iaid  court,  exhibit  his  bill  in  the  uid  court  againft  the  faid  defendant, 
in  a  plea  of  trefpafs  on  the  cafe,  for  the  recovery  of  the  damages  by 
him  fuftained  on  occafion  of  the  not  performing  the  faid  feveral  pro- 
inifes  and  undertakings  in  the  faid  declaration  mentioned;  at  which 
day  of  the  return  of  the  faid  precept,  that  is  to  fay,  qv^^  ^c*  whicl^ 

(«}  See  Pleas  by  Sxcatt^s,  pgil^ 
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ticularly  mentioned  with  relp^^    O 

and  taking  the  benefit  of  j^  g^      ."^ 

of  the  faid  ad,  all  rigjjf- _J  g^      / 

before fuch  his  daop^ ^^■  **     ^ 

fuch  clerk  ofjj^^  _;*  i?    ^ 

purpofe  a  _ 

aa  in  (^^    &^  S  Q  ^    .O 

fuc_ 

o 
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.^ 


.« 


form  aforetaiw 
fendant  did*  within  ti^ 


laid  lord  the  king,  at 

i  attorney,  and  ottered 

/  plea ;  and  the  faid  de- 

/d  court  here  according 

ifwer  to  the  faid  J.  J.  r»c- 

l  and  thereupon  the  (aid 

ited  his  bill,  and  by  his  faid 

Aiant,  in  a  plea  of  trefpafs 

/  not  performing  of  the  fame 

'  in  the  aforefaid  declaration 

fere  had  in  the  plea  aforefaid, 

/^ending  and  undetermined  un- 

^fore  the  faid  plea  was  deter- 

/before  the  day  of  exhibiting  of 

xecutors  as  aforefaid,  againft  the 

at,  Sec.  died ;  and  thereupon  the 

i  were  difcontinued ;  and  the  faid 

iiatd,  to  wit,  inEafterterm,  in  the 

i  the  iaid  defendant  in  manner  and 


plaintiff  further  fays,  that  the  faid  de- 
^  next  before  futng  and  profecuting  of 
the  faid  precept  of  the  faid  J.  J.  in  his  lifetime,  againft  him  the 
faid  defendant  fo  fued  and  profecuted  as  aforefaid,  undertake  and 
promife  in  manner  and  form  as  the  faid  plaintiffs  hath  above 
thereof  complained  againfl  him  the  &id  defendant;  and  this,  &c. 
wherefore,  &c.  and  their  dam^es  by  them  fuflained,  on  occafion 
of  the  not  performing  the  faid  feveral  promifes  and  undertakmgs  to 
be  adjudged  to  them,  &c. 

J.  MoRCAK. 


(a)  Replication 
to  000  oJUianpfa 
wfra  jex  annotf 
that  the  intcftate 
continued  at  fca 
till  his  death,  and 
that  within  fix 
yean  after  his 
deccafey  plain- 
tlfTs  exhibited  a 
bill  of  admituT* 
Crater. 


Rejoinder. 


AND  the  faid  plaintiff,  as  to  the  faid  plea,  &c*  precludi  non  ; 
becaufe  he  fays,  diat  at  the  refpedivc  times  of  making  the  feveral 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  the 
faid  J.  S.  now  deceafed,  was  abroad  in  foreign  parts  beyond  the 
feas,  to  wit)  at,  &c.  in,  &c.  and  the  (aid  J.  S.  continued  and 
remained  abroad  in  foreign  parts  beyond  the  feas,  from  thence 
until  and  at  the  time  of  his  deceafe;  and  that  the  faid  plaintiff,  as 
adminiflrator  as  aforefaid,  within  fix  years  next  after  the  deceafe 
of  the  (aid  J»  S.  to  wit,  in  the  term  of,  2cc.  now  laft  paf(,  exhi- 
bited his  faid  bill  againfb  the  (aid  plaintiff,  as  adminiftrator  as  afore- 
faid ;  and  this,  &c. ;  wherefore,  &c.  and  his  damages  on  occa-> 
fion  of  the  non-performing  of  the  promifes  and  undertakings 
aforefaid  to  be  adjudged  to  him,  &c* 

J.  Wallace. 

Says,  that  the  plaintiff  aforefaid  did  not  exhibit  his  faid  bill 
againft  him  faid  defendant  within  fix  years  next  after  the  death 


{a)  S«o  MwAuifiratm^  &c  Picas  b/i  pofL 
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of  the  faid  J.  S»  as  the  faid  plaintiff  hath  above  in  his  plea  fo 
pleaded  by  way  of  reply  alledg^^  and  of  this  be  puts  himfelf  upoa 
the  country. 


PRECLUDInon;  becaufe  they  iay,  at  the  (aid  time  when  the  Replication  to  a 
laid  feveral  caufes  of  a£tion  in  the  &id  declaration  mentioned,  and  p'^a  of  mu  ac- 
each  and  every  of  them,  did  accrue,  the  faid  R.  S.  was  non  com"  ^'J^miff^'lufta! 
pos  mentis^  and  fo  continued  for  a  long  time,  to  wit,  until  the  ^qt  was  wn  cml 
time  of  his  death,  which  happened  on,  ice.  and  that  they  the  iaid  /wi  mentis  for  a 
plaintiffs,  within  fix  years  next  after  the  death  of  the  faid  R.  S.  iong  time  befora 
to  wit,  ony&c.  in  the  tenth  year  of,  &c.  fued  and  profecuted  *"j*^^«*^***» 
their  original  writ  aforcfaid,  to  wit,  at,  &c.  j  and  this,  &c.  where-  p'^^^tia '  fued 

fore,  &C.    if,  &€•  out  their  original 

Nash  Grose.   writwitbin>&c 


PoLHiLL)  Efquire,  Executor,  &c.  1     AND  the  laid  Edward,  as  Repiicatioci,tha 

againft  >  to  the  faid  plea  of  the  faid  the  caufe  of  ac- 

GoDBOLD,  Lxecutor.  J  Nathaniel    by  him    above  ^^  ^^^  ^*^*»- 

pleaded  in  bar,  (ays,  that  he  ought  not  to  b^  barred  from  hav-  '"^^^y**"* 
ing  and  maintaining  his  aforeiaid  adion  thereof  againft  him,  be- 
caufe he  lays,  that  the  faid  Nathaniel  did,  within  fix  years  next 
before  the  fuing  out  of  the  original  writ  of  the  faid  Edward,  un- 
dertake and  promife  in  manner  and  form  as  the  faid  Edward  hath 
above  thereof  complained  againft  him;  and  this  he  prays  may  be 
enquired  of  by  the  country ;  and  the  fidd  Nathaniel  doth  the  like, 
therefbre,  &c. 

V.  Lawzs. 

Hamilton  I     AND  the  faid  plaintiff,  as  to  the  laid  plea,  &c.  RcpKcatJontoa 
againji      >  lays,  that  he  the  faid  plaintiff  ought  not,  by  reafon  pjea  of  the  iUb 
Davis.     ^  of  any  thing  by  the  faid   defendant  in  that  plea  of  limitations, 
above  alledged,  to  be  barred  from  having  and  maintaining  his  thatplaintifFwat 
aforefaid  adtion  thereof  againft  him,  becaufe  he  fays,  that  at  the  '^u^^^'hg^^ji^^ 
time  when  the  faid  feveral  caufes  of  aAion  in  the  laid  declaration  ]|^craed  ande^ 
firft  accrued  to  faid  plaintiff,  he  the  faid  plaintiff  was  refident  and  hlbited/  &c. 
tran(a£ling  bufinefs  beyond  the  feas,  to  wit,  at  Dublin  in  the  within  fix  years 
kingdom  of  Ireland,  and  afterwards,  to  wit,  on  the  firft  of  Ja-  ^^^^  ***?  arrival, 
nuary  1781,  firft  arrived  within  the  kingdom  of  England,  to  wit,  ^tJ^^l^HiJ" 
at  Weftminfter  in  the  county  of  Middkfex :  And  die  laid  plain-  executor  ^  ' 
tiff  further  faith,  that  within  fix  years  next  after  fuch  his  firft  i,  wuf.  '134. 
arrival,    the  faid  plaintiff  duly  exhibited   his  faid   bill  againft 
the  (aid  defendant,    to  wit,    at  Weftminfter  aforefaid,  in  the 
county  of  Middlefex,  in  the  court  of  our  faid  lord  the  king,  be- 
fore the  king  himfelf,  the  faid  court  being  then  and  ftill  held  at 
Weftminfter  aforcfaid,  in  the  county  ^orefaid ;  and  this,   &c» 
wherefore  he  prays  judgment  and  his  damages  on  occafion  of  the 

not 
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not  pefforming  of  the  faid  feveral  promifes  and  undertakings  irf 
the  faid  declaration  mentioned]  to  be  adjudged  to  him,  &c. 

H.  KUSSEL. 


Replication  to  a      And  as  to  the  faid  plea  of  the  faid  defendant  by  him  fecond-^ 
pka  oi  ftat.  of  \y  above  pleaded  in  bar,  fav  [precludi  non] ;  becaufe   they  fay^ 
tion'ri'Thi7utt  ^^^^  ^^^^  ^^^  making  of  the  feveral  promifes  and  undertak- 
of  plaintiff  as  ^^S^  '"  ^^^  ^^'^  declaration  mentioned>  the  feid  Jones  (the  tef- 
extcut.fi,  that  tator)  in  his  lifetime,  to  wit,  on  the  twelfth  of  February  l775>  for 
thc.rtcftaiorfu-  the  recovery  of  his  damages  by  him  fuftained  on  occafion  of  the 
ed  h  r  the  faid  ^q^  performing  of  the  faid  feveral  promifes  and  undertakings  in 
cKdcd'fj  farts  ^^^  ^^'^  declaration  mentioned,  fued  and  profecuted  out  of  the 
plea  and  died,  court  of  our  lord  the  now  king  before  the  king  himfelf  (the  laid 
whereupon  the  court  then  and  ftill  being  held  at  Weftminfter  in*  the  county  of 
■aion  was  dif-  Middlcfex),  a  certain  precept  of  our  lord  the  king  called  a  b.ll  of 
thrt^deLdTnt  ^^^J^^^cfex,  againft  the  faid  defendant,  whereby  the  then  (heriff 
promifedwiihin  of  Middlcfex  was  commanded  that  he  (hould  take  the  faid  defen- 
ix  years  after  dant'if  he  Oiould  be  found  in  his  bailiwick,  and  that  the  faid  fherifiT 
Itis  fuit.  ihouid  keep  him  the  faid  defendant  fafely,  fo  that  he  might  have 

his  body  before  the  lord  the  king  at  Weftminfter  on  Wednef- 
day  next  after  fifteen  days  from  the  day  of  Eafter  then  next 
following,  to  anfwer  the  faid  J.  J.  in  a  plea  of  trefpafs,  and  alfa 
to  a  bill  of  the  faid  J.J.  againft  the  faid  defendant  for  forty- 
four  pounds  upon  promifes,  according  to  the  cuftom  of  the  court 
of  the  lord  the  king,  before  the  king  himfelf,  to  be  exhibited  :  and 
that  the  faid  (heriff  (hould  then  have  there  that  precept ;  i^ich 
faid  precept  afterwards,  and  before  the  delivery  thereof  to  the 
«  faid  then  ftierifF  of,  &c.  to  be  executed,  to  wit,  on  the  twenty- 
iifth  of  February  1775^  at  London,  &c.  aforeiaid,  he  the  laid 
J.  J.  in  his  lifetime,  duly  caufed  to  be  indorfed  for  bail  for  twenE-> 
ty-two  pounds,  according  to  the  form  of  the  ftatute  in  fuch  cafo 
made  and  provided,  and  which  faid  precept,  fo  fued,  profecuted, 
and  indorfed  as  aforefaid,  was  fo  fued  and  profecuted  by  the  faid 
J.  J.  out  of  the  faid  court,  and  indorfed  for  bail,  with  intent  that 
the  faid  defendant  might,  by  virtue  thereof,  be  arrefted  and  com- 
pelled to  put  in  fpecial  bail  in  the  faid  court,  at  the  return  df  the  faid 
precept ;  and  that  thereupon  the  laid  J.J.  might,  according  to  the  cu  f- 
tom  of  the  faid  court,  exhibit  his  bill  in  tlie  faid  court  sCgainft  the  laid 
defendant  in  a  plea  of  trefpafs  on  the  cafe,  for  the  recovery  of  his 
damages  by  him  fuftained  on  occafion  of  the  not  performing  of  the 
faid  feveral  promifes  and  undertakings  in  the  faid  declaration  men- 
tioned; at  which  day  of  the  return  of  the  faid  precept,.that  is  to  fay, 
on  Wednefday  next  after,  &c.  in  Eafter  Term,  which  was  in  the 
fifteenth  year  of  the  reign  of  the  lord  the  now  king,  before  our 
lord  the  king  at  Weftminfter,  came  the  faid  J.  J.  by  Samuel  Rew-« 
enferefs  his  attorney,  and  offered  himfelf  againft  the  faid  defen- 
dant in  the  faid  plea:  And  the  faid  defendant  alfo  at  that  day  ap- 
peared alfo  in  the  faid  court  here,  according  to  the  tenor  of  the 
precept  aforefaid,  to  anfwer  to  the  faid  J.  J.  according  to  the 
exigency  of  the  faid  precept  \  and  thereupon  the  faid  John  Jones^ 

I  after- 
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afterwards,  to  wit,  on  the  faid  Wedilefday  next  after,  &c.  in 
Eafter  Term  in  the  fifteenth  year  aforefaid,  exhibited  his  bill,  and 
by  his  faid  attorney  declared  againft  the  faid  defendant  in  a  plea 
of  trefpafs  on  the  cafe,  on  promifes  of  and  for  the  not  performing 
of  the  fame  identical  promifes  and  undertakings  in  the  deciara- 
tion  aforefaid  mentioned,  and  divers  proceedings  were  had  in  the 
plea  aforefaid,  and  the  fame  plea  was  continued,  depending,  and 
undetermined  until  the  faid  J.  J.  afterwards,  and  before  the  faid 
plea  was  determined,  and  within  fix  years  next  before  the  exhi- 
biting of  the  bill  of  the  faid  plaintiffs  as  executors  aforefaid, 
againft  the  faid  defendant,  to  wit,  on,  &c.  at,  &c.  aforefaid,  died ; 
and  thereupon  the  proceedings  aforefaid  ceafed  and  were  dif- 
continued;  and  the  (aid  plaintiffs,  as  executors  as  aforefaid,  af- 
terwards, to  wit,  in  Ealler  Term  in  the  fixteenth  year  of  the 
reign  of  our  lord  the  now  king,  impleaded  the  faid  defendant  in 
manner  and  form  aforefaid:  And  the  faid  plaintiffs  further  fay, 
that  the  faid  defendant  did,  within  fix  years  next  before  the  fuin^^ 
out  and  profecuting  of  the  faid  precept  by  the  faid  J.  J,  in  his 
lifetime,  againfl  the  faid  defendant,  fo  fued  and  profecuted  a» 
aforefaid,  undertake  and  promife  in  manner  and  form  as  the  faid 
plaintiffs  hath  above  thereof  complained  againfl  him  the  faid  de- 
fendant; and  this,  &c.:  wherefore  they  pray  judgment  and  their 
damages  by  them  fuflained  on  occafion  of  the  not  performing  of 
the  faid  feveral  promifes  and  undertakings  to  be  adjudged  to  them, 

J.  MORGAK. 


AND  now  at  this  day,  that  is  to  fay,  on  Friday  next  after 
eight  days  of  St.  Hilary  in  this  fame  term,  until  which  day  the  pj^^  ^  ^  H^ 
fa^d  Edward  had  leave  to  imparl  to  the  faid  bill,  and  then  to  an-  tute  of  1  miu- 
fwer  the  fame,  &c.  as  well  the  faid  James  by  his  faid  attorney,  as  tions  mn  ajj'ump- 
the  (aid  Edward  by  Robert  Heathcote  his  attorney,  do  come  be-^'  »V''«  Z*'*  «•- 
fore  our  lord  the  king  at  Weflminfler,  and  the  faid  Edward  de-  *"* 
fends  the  wrong  and  injury,  when,  &c.  and  fays,  that  he  did  not 
undertake  and  promife  in  manner  and  form  as  the  faid  James 
hath  above  thereof  complained  againfl  him*;  and  of  this  he  puts 
himfelf  upon  the  country;  and  the  faid  James  doth  the  like:  and 
for  further  plea  in  this  behalf,  by  leave  of  the  court  here  for  this 
purpofe  firfl  had  and  obtained,  according  to  the  form  of  the  fla- 
tute  in  fuch  cafe  made  and  provided,  the  faid  Edward  favs,  that 
the  faid  James  ought  not  to  have  or  maintain  his   faid  a<Elion 
thereof  againft  hin),  becaufe  he  fays,  that  he  the  faid  Edward  did 
not,  at  any  time  within  fix  years  next  before  the  exhibiting  the 
bill  of  the  faid  James,  undertake  and  promife  in  n'tanncr  and  form 
as  the  faid  James  hath  above  complained  againfl  him ;  and  this  he 
is  ready  to  verify:  wherefore  he  prays  judgment  if  the  faid  James 

ought  to  have  or  maintain  his  faid  adion  thereof  againfl  him, 
&c, 

F.  BULLER. 


res. 


And 
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ReplicAtiontak-      And  the  faid  James  feys,  that  he,  by  reafon  of  any  thing  laft- 
hig  iffuc,  \y  above  allcdgeti  by  the  faid  Edward  in  his  faid  iffue,  he  the  faid 

James  ought  n.  t  to  be  barred  from  having  his  aforefaid  a6iion 
thereof  maintaint-d  Tiz'^ini^.  the  fiid  Edward,  becaufe  he  the  faid 
Jam.s  (iiys,  th.\t  the  faid  Kdw ud  did,  witi.in  fix  years  next  before 
the  exhibiting  of  the  i^i'i  •  i  hiui  the  faid  James,  undertake  and 
proT  if  in  manner  and  form  as  I12  the  faid  James  hath  above 
therL<  f  conipjaintd  igamit  him;  and  this  he  the  faid  James  prays 
may  be  enquired  of  by  the  country;  and  the  faid  Edward  doth  the 
like :  thcrvfore>  as  well  to  try  this  ifTue  as  the  faid  other  iffue  be^ 
tween  the  faid  parties  above  joined,  &c.  let  a 

jury  come  before  our  lord  the  king  at  WeftminfJer  in 
next  after  ,  and  were,  &c.  and  who  neither  to  recog- 

nize, &c.  becaufe  as  well,  &c.  the  (ame  day  is  given  to  the  faid 
parties  there^  &c* 

Evans,  1  AND  the  laid  James,  by  A.  B.  his  attor- 

Plca.    Flrftge-       atthifuitof  >  ney,  comes  and   defends  the  wrong  and 

^Mcfum^finn-  J°^'^^»  ^^^^  ^^*      ^   injury,  when,&c.  and  fays,  &c.  [General 
frafixamos!    'ffuc] ;  and  for  further  plea  in  this  behalf  the  faid  James  fajrs,  by 
3d,  a  fet  off  for  leave,  &c.  [adlio  non]<,  becaufe  he  fays,  that  he  the  ikid  James 
foods  ibid,  &c.   did  not  at  any  time  within  fix  years  next,  before  the  fuing  out  the 
writ  of  the  faid  John,  undertake  and  promife  in  manner  and  form 
as  the  faid  plaintiff  hath  above  thereof  complained  againft  him 
the  faid  James ;  and  this,  &c.  wherefore,  &c«  if,  &c. :  and   for 
further  plea  in  this  behalf,  the  faid  James,  by  like  leave  of,  &c. 
fays  [aSiio  ir^n];  becaufe  he  fays,  that  before  and  at  the  time  of 
the  fuing  out  the  writ  of  the  faid  John,  the  faid  John  was  and 
ilill  is  indebted  to  the  £iid  James  in  more  money  than  is  due  and 
owing  from  the  faid  James  to  the  faid  John,  upon  or  by  reafon  of 
the  not  performing  the  faid  feveral  promifes  and  undertakings  in 
the  faid  declaration  mentioned,  that  is  to  fay,  in  the  fum  of  twen- 
ty pounds,  for  divers  goods,  wares,  and  merchandizes  by  the  faid 
James  to  the  (aid  John,  at  his  fpecial  inflance  and  requeft  before 
that  time  fold  and  delivered,  and  alfo  in  the  further  fum  of,  &c. 
&c.     (Money  paid,  &c.  &c*)  which  (aid  feveral  fums  of  money  fo 
due  and  owing  from  the  faid  John  to  the  faid  James,  greatly  ex- 
ceed the  damages  fuitained  by  the  faid  John,  by  reafon  of  the 
non-performance  of  the  feveral  promifes  and  undertakings  in  the 
faid  declaration  mentioned,  and  fo  much  of  which  faid  feveral  fums 
of  money  fo  due  and  owing  from  the  faid  John  to  the  faid  James, 
as  will  be  fufficient  to  pay  and  fatisfy  the  damages  fuflained  by  the 
faid  John  by  reafon  of  the  non*performance  of  the  faid  feveral 
promifes  and  undertakings  in  the  faid  declaration  mentioned,  the 
faid  James  is  readv  and  willing,  and  hereby  offers  to  fet  off,  &c* 
dedud  againft  fuch  damages,  according  to  the  form  of  the  ilatutc 
in  fuch  cafe  made  and  provided ;  and  this,  &c. :  wherefore,  &c. 

Drawn  by  Mr.  Graham* 

KepCcation  fimilker  to  general  iflue,  and  iflue  on  ad  and  3d  pleas. 

AND 
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AND  the  faid  Robert  P.  as  to  the  faid  plea  of  the  f  ild  Robert  Replication. 
IL  by  him  laftly  above  pleaded  in  bar,  faith,  that  he  by  reafon  of  ^^'^  mm  ace  re- 
any  thing  in  that  plea  above  alledged,  ought  not  to  be  barred  from  ^"  ^^'/^*a    jea 
having  and  maintaining  his  aforefaid  adtion  againft  him,  becaufc  ^jJ^^jq^j; 
protefting  that  the  faid  Robert  P  was  not  nor  is  indebted  to  the  faid 
Robert  R.  in  any  fum  of  money  whatf()ever,as  the  fairl  Rnlu'tt  Row- 
ley hath    alledged;  for  replication  in  this  behalf  the  faid  Robert 
Payne,  as  to  the  faid  feveral  fums  of  money  in  that  plea  mentioned 
above, fuppofed  to  be  due  from  the  faid  Robert  P.  to  the  faid  Robert 
Rowley,  and  which  the  (aid  Robert  Rowley  prays  may  be  f«;t  off, 
and  allowed  againft  the  faid  feveral  fums  of  money  due  and  owing 
from  the  faid  Robert  Rowley  to  the  faid  Robert  Payne,  according 
to  the  form  of  the  ftatutc  in  fuch  cafe  lately  made  and  provided^ 
faith,  that  the  faid  feveral  fuppofed  demands  in  th't  plea  mentioned, 
did  not,  nor  did  any  of  them  accrue  to  the  faid  Robert  Rowley  at 
any  time  within  hx  years  next  before  the  commencement  of  this 
fuit;  and  this  he  is  ready  to  verify  !  wherefore  he  prays  judgment 
and  his  damages,  by  reafon  of  the  not  performing  of  the  faid  feve- 
ral promifesand  undertakings  in  the  (aid  declaration  mentioned  to 
be  adjudged  to  him,  &c.  W.  Baldwin. 
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AND  the  faid  defendant,  by  A»  B    his  attorney,  comes  and  ^^^^^  ^^  *  ^"- 
defends  the  wrong  and  injury,  when,  &c. ;  and  as  to  the  firft,  fe-  ''["'f  j'^?*"'^* 
cond  and  laft  Counts  in  the  faid  declaration  Lys,  that  he  the  faid  i^x^cutor  m  bar 
defendant,  non  ajfutnpjit ;  and  as  to  the  third  Count  in  tlie  faid  to  a  declaration 
declaration  mentioned,  he  the  faid  defendant  faysj  aSiio  Tion\  he- io  ajlmpjlt. 
caufe  he  fays,  that  he  the  faid  T.  W.  the  teftator,  in  his  lifetime,  *5-  C-eo.  3, 
to  wit^  on,  &c    by  his  certain  writing  obligatory,  fealed  with  his 
feal,  and  to  the  court  of  our  lord  the  king  now  here  (hewn,  the 
date  whereof  is  the  day  and  year  I  aft  aforefaid,  and  then  and  there 
made  for  a  true  and  juft  debt,  acknowledged  himfeif  to  be  held 
and  firmly  bound  to  the  faid  defendant  in  the  fum  of  ten  thoufand 
pounds  of  lawful,  ^c.  to  be  paid  to  the  faid  defendant,  when  he 
the  faid  T,  W,  fhould  be  thereto  afterwards  rcquefted,  with  a 
certain  condition  thereto  fubfcribed,  that  if  the  faid  T.  W.  his 
heirs,  executors,  or  adminiftrators  (hould  and  did,  well  and  tiuly 
'  pay,  or  caufe  to  be  paid  unto  the  faid  defendant,  his  executors,  ad- 
mini(lrators  and  aiHgns,  the  full  fum  of  five  thoufand  pounds,  of 
good  and  lawful,  &c  on  or  before^  &c.  together  with  lawful  intereft 
for  the  (ame,  then  that  obligation  to  be  void,  or  elfe  to  remain  in 
tuM  force  and  virtue,  which  faid  writing  obligatory  at  the  time  of 
the  death  of  the  faid  T.  W.  was  in  full  force  and  efiecl,  not  fa-, 
tisfied,  difcharged,  or  cancelled ;  and  at  the  time  of  the  death  of 
tiie  faid  T.  Wt  there  was  4ue  to  the  Lid  defendant  upon  the  faid 
Vot.  II L  P  writing 


%tQ  EXECUTORS 

writing  obligatonr  of  the  faid  T«W.  for  principal  and  intercflt  Ae 
fum  oi  five  thouund  and  fifteen  pounds  ten  (hillings  ;  and  the  faid 
defendant  further  (ays,  that  the  faid  T.  W.  the  teftator,  in  bis 
lifetime,  to  wit,  in»  &c.  at,  &€•  by  his  certain  other  writing 
obligatory,  fcaled  with  his  feat,  and  to  the  court  of,  &c«  the  date, 
inc.  and  then  and  there  made  for,  &c.  acknowledged  himfelf  to 
be  held,  &c«  of  one  thoufand  two  hundred  pounds,  to  be  paid, 
&c.  with  a  certain  condition  thereto  fubfcribed,  that  if  the  (aid 
T.  W.  and  one  J.  B«  or  either  of  them,  their  or  either  of  their 
heirs,  &c.  (bould  and  did,  well  and  truly  pay,  or  caufe,  &c.  the 
full  fum  of  fix  hundred  pounds  of  lawful,  &c.  on,  ice,  with  law- 
ful intereft,  which  (hould  become  due  thereon,  then  that  obliga- 
tion to  be  void,  or  elfe,  &c.  which  faid  writing  obligatory  at  the. 
time  of  the  death  of  the  faid  T.  W.  was  in  full  force,  &c.  and  at 
the  time  of  the  death  of  the  faid  T.  W.  there  was  due  to  the  faid 
defendant,  upon  the  faid  laft-mentioned  writing  obligatory  of  the 
faid  T.  W.  for  principal  and  intereft,  the  fum  of  fix  hundred  and 
eight  pounds:  and  the  faid  defendant  further  fays,  that  *the  £ud 
T.  W.  in  his  lifetime,  to  wit,  on,  &c.  at,  &c.  made  his  lafl: 
will  and  teftament  in  writing,  and  thereby  conftituted  and  ap« 
pointed  the  faid  defendant  executor  thereof,  and  afterwards,  to 
wit,  on,  &c.  there  died  without  altering  or  revoking  the  fame, 
after  whofe  death  the  (aid  defendant  then  proved  the  faid  will,  and 
took  upon  himfelf  the  burthen  of  the  execution  thereof;  and  the 
faid  defendant  further  fays,  that  he  hath  fully  adminiftered  all  and 
fingular  the  goods  and  chattels,  rights  and  credits  which  were  of 
the  faid  T.  W .  at  the  time  of  his  death,  which  have  come  to  the 
hands  of  the  faid  defendant  to  be  adminiftered,  and  that  he  hath 
not  any  goods  or  chattels  which  were  of  the  faid  T*  W.  at  the 
time  of  his  death  in  his  hands  to  be  adminiftered,  nor  had  he  any 
on  the  day  of  exhibiting,  &c.  or  at  any  time  fince,  excepting 
goods,  &c.  to  the  value  of  forty  pounds,  which  are  not  fufficient 
to  fatisfy  and  difcharge  the  faid  writing  obligatory  aforeiaid,  or  the 
faid  monies  due  thereon,  and  which  he  the  faid  defendant  retains 
in  his  hands  towards  fatisfa^ion  thereof:  And  this,  &c.  where- 
fore, &c.  if,  &c.  F.  BULLER* 


Pkac^f^^ai- Chambers,  WIDOW,  bXecutkix,  7     A!<D  Expen    Cham- 

mimftravit,  gc-  J  at  thi  fuit  of  ?  bcrs,  who  is  now  fued  by 

fcnd^t^'^cdlr  TARftEi,*  3  the  name  of  Expcrance 

a  wronj  ame/  Chamber,  by  John  Jackfon,  her  attorney,  comes  and  defends 

the  wrong  atnd  injury,  when,  &c.  and  fays,  that  the  faid  Samuel 

in  his  lifetime  did  not  undertake  and  promife  in  manner  and  form 

as  the  faid  Patrick  above  thereof  complains  againft  her,   and   of 

this  (he  puts  herfelf  upon  the  country,  and  the  faid  Patrick  doth 

ib  likewiie ;  and  the  (aid  Experance,  by  leave  of  the  court  here 

in  this  behalf  firft  had  and  obtained,  according  to  the  form  of  the 

ftatute  in  foch  ca(e  lately  made  and  provided,  for  further  plea 

faith^ 
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fidth,  that  the  faid  Patrick  ought  not  to  have  or  oiatntain  his  faid 
adion  thereof  agai aft  her;  becaufe  (be  fays,  that  ihe  hath  fully 
adminiftered  all  and  fingular  the  goods  and  chattels,  which  were 
the  goods  and  chattels  of  th«  (aid  Samuel  at  the  time  of  his  death^ 
which  have  come  to  her  bands  to  be  adminiftered ;  and  dhat  (he 
the<aid  Experance  hath  not,  nor  on  the  day  of  fuing  forth  of  the  faid 
original  writ  of  the  (aid  Patrick,  nor  at  any  time  (ince^  had  anj 
goods  or  chattels  which  were  the  goods  and  chattels  of  the  faid 
Samuel  at  the  time  of  his  death  in  her  hands  to  be  adminiftered  ; 
and  this  (he  is.ready  to  verify:  wherefore  (he  prays  judgment,  if 
the  faid  Patrick  ought  to  have  or  maintain  his  (aia  adion  thereof 
againft  her»  &c.  D.  Pools, 

The  ddcndant  his  not  pleaded  this     has  ghren  her,  and  not  by  her  tnie  naoBis 
naoie  in  abatement.    I  think  he  muft     of  Expeiance;, 
.flow  plead  by  the  iame  which  plaintiff 


FIRST,  that  teftator,  nan  ajfumpjit.  2d.  Non  aJfumpfitoH^U  piea  (to  a  de- 
iator,  infrsfex  annos*  3d.  And  for  further  plea  in  this  behalf,  cliration  againft 
by  like  leave  of,  &c.  the  faid  John  fays,  that  the  faid  William,  *"  ««"^«  ^"^ 
oeiio  non  I  becaufe  he  fays,  that  the  faid  John  never  was  cxecu  "i^"*i^^^ml 
tor  of  the  laft  will  and  teftament  of  the  &id  A.  B.  deceafed,  nor  mon  Counts)* 
ever  adminiftered  any  of  die  goods  and  chattels  which  were  the  that  de£tndanc 
goods  and  chattels  of  the  laid  A.  B.  at  the  time  of  his  death,  as  ^^  no^  «^"- 
executor  of  his  laid  will  j  and  this,  &c.  wherefore,  &c.  ^J* .  ^^V^ 

S.  Lb  Blanc.  ^^ 

^^  Comya's  Dig.  title,  Pleader,  a.  D.  7. 

Similiter  to  ift  plea.    liTue  on  ad.    And  the  faid  William,  as  Replication, 
to  the  faid  plea  of  the  (aid  John,  by  him  laftly  above  pleaded  m  ^^\  h«  d»d  ad. 
bar,  fays,  that  the  faid  William,  pndudi  non  j  becaufe  he  (ays,  ™"*^«'- 
that  he  the  faid  John  adminiftered  divers  goods  and  chattels  which 
were  of  the  faid  Thomas  at  the  time  of  his  death,  as  executor  of 
his  will,  to  wit,  on,  &c.  at,  &c.  and  this  He  prays  may  be  en* 
quired  of  by  the  country,  &c.  Drawn  by  Mr.  Graham. 


AND  the  (aid  Ann,  by  A.  B.  her  attorney,  comes  and  defends  Plea  of/Zenr. 
Ae  wrong  and  injury,  when,  &c.  and  fays,  a^io  non ;  becaufe  niMifiravit, 
file  (ays,  that  (he  has  fully  adminiftered  all  and  (ingular  the  goods  ^^'^^ 
and  chattels  which  were  of  the  faid  G.  £.  at  the  time  of  his  death, 
and  which  have  ever  come  to  the  hands  of  her  the  faid  Ann  to  be 
adminiftered,  except  the  fum  of  two  pounds  twelve  (billings  and 
(ixpence,  of  lawful*  &c. ;  and  that  (he  the  faid  Ann  hath  not,  nor  at 
any  time  fince,  had  any  goods  and  chattels  which  were  of  the  faid 
G.  £.  at  the  time  of  his  death  in  her  hands  to  be  adminiftered* 
except  the  aforefaid  fum  of  two  pounds  twelve  (hillings  and  lix* 
pence ;  and  this,  &c«  wherefore,  &c.  if,  &c»  N.  Grosx. 

P  2  RVLX 
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(«)Pleaof/rfo/,  RitLE  ^     ACTIO  NONy   becaufe  ht 

of  money  due  at  thifult  of  >fays,  that  he  the  faid  John  hcre- 

rTcwicdb^ihc  ^*^^^^'  ADMINISTRATOR,  i  tofore,  that  IS  to  fay,  in  Eafter 
defendant  t-  term,  in  the  third  year  of  the  reign  of  our  lord  the  now  king,  im- 
gainft  the  plain,  pleaded  the  faid  M.  as  adminiftrator;  and  in  the  court  of  our  lord 
tiff  as  adminif.  the  king,  before  Sir  C.  Pratt,  knight,  and  his  brethren,  then 
irator.  his  majelly's  juftices  of  the  bench,  at  Weftminfter,  in  &c.  in  a 

plea  of  trefpats  on  the  cafe,  then  and  there  declaring  by  A.  B.  his 
attorney,  againft  the  faid  M.  as  adminiftratrix  as  aforefaid  in  that 
plea ;  that  whereas,  &c.  (here  recite  the  declaration,  and  proceed 
thus) :  and  afterwards,  to  wit,  in  Trinity  term,  '\n  the  third  year 
aforefaid,  the  faid  M.  came  into  the  faid  court  of  our  lord  the  king;, 
of  the  bench,  at,  &c.  by  C.  D.  her  attorney,  and  defended  the 
wrong  and  injury,  when,  &c.  and  faid,  &c.  (here  recite  the  plea, 
which  in  this  cafe  was  a  judgment  outftanding,  and  plene  admi» 
ntflravlt  ultra^  €sf  f . )  and  fuch  proceedings  were  thereupon  had,  that 
afterwards,  to  wit,  in  Michaelmas  term,  in  the  fourth  year  of  the 
reign  of,  &c.  before  Sir  C.  P.  &c.  then  his  majefty's  jutlices^ 
'ice.  the  faid  J.  by  the  confideration  of  the  faid  court  recovered^ 
&c.  (fet  forth  the  judgment),  whereof  the  faid  M.  as  adniiniftfa- 
trix  in  form  aforefaid,  has  been  convided,  as  by  the  record  and 
proceedings  thereof  remaining  in  the  (aid  court  of  our  faid  lord  the 
king,  of  the  bench  aforefaid,  at,  &c.  more  fully  appears,  which  faid 
judgment  ftill  remains  in  its  full  force,  ftrength,  and  effeft,  not  in 
the  leaft  paid,  fatisfied,  recovered  or  made  void  :  And  the  faid  John 
further  fays,  that  the  monies  recovered  by  the  (aid  judgment,  anil 
now  due  and  owing  to  the  faid  J«  thereon,  exceed  the  monies  due 
and  owing  from  the  faid  J.  to  the  faid  M.  as  adminiftratrix  as 
aforefaid,  and  which  the  faid  M.  hath  above  complained  againii: 
the  faid  J.  to  wit,  at,  &c. ;  and  that  the  faid  John  is  ready  and 
willing,  and  hereby  offers  to  fet  ofF  to  the  faid  M.  as  adminiftra* 
trix  aforefaid,  out  of  the  damages  aforefaid,  fo  recovered  in  form 
aforefaid,  all  fuch  damages  as  the  faid  G.  in  his  lifetime,  or  the 
faid  M.  adminiftratrix  as  aforefaid,  have  or  hath  fuftained  on  oc- 
caiion  of  the  not  performing  the  faid  promifes  and  undertakings  in 
the  faid  declaration  mentioned,  according  to  the  form  of  the  fta- 
tute  in  fuch  cafe  made  and  provided ;  and  this,  &c.  wherefore,  &c. 

J.  Morgan. 

{a)  See  Set  Off,  ante. 

Plea,byaneze.  AND  the  faid  Sarah  by  A.  B.  her  attorney,  comes  and  defends 
cntrtx,  that  the  ^^g  wrong  and  injury,  when,  &c.  and  fays,  a£iionon\  becaufe 
ttftator  in  his  ^^  ^^^^^  ^j^^^  the  faid  C.  N.  in  his  lifetime,  to  wit,  on,  &c.  at, 
bwiTto  wTa!  ^c.  by  his  certain  writing  obligatory,  fealed  with  his  feal,  and 
B.  which  is  ftill  then  and  there  made  for  a  true  and  jult  debt,  became  held  and 
in  force,  and  fiimly  bound  to  one  R.  N.  S.  N.  and  one  G.  G.  in  the  fum  of 
that  fht  hath  £^^  hundred  pounds  of  lawful,  &c.  to  be  paid  to  the  faid  R.  K. 
fully    adminif-  g    j^^  ^^^  q  q    ^^^^  ^^  ^j^g  f^ij^  Q  ^^    ft^o^jj  ^g  thereunto 

toied  except  5.  ^^^^^y/^^^  requefted,  which  faid  writing  obligatory  at  the  time  <>f 

the  death  of  the  faid  C.  N.  was,  and  ftill  is  in  full  force  and  effef^. 

3  not 
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not  cancelled,  annulled,  difcharged,  orfatislied;  and  the  (aid  de- 
fendant fixrther  (aith,  that  (he  hath  fully  admin ifiered  all  and  iingu- 
lar  the  goods  and  chattels  wh'ch  were  of  the  faid  C.  N.  at  the 
tkne  of  his  death,  which  have  come  to  her  hands  to  be  adminif- 
tered,  except  goods  aiKi  chattels  to  the  value  of  five  pounds  ;  and 
that  die  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  faid 
plaintiff  againft  her,  nor  ever  iince  had  any  goods  and  chattels 
which  were  of  the  faid  C.  N.  at  the  time  of  his  death  in  her  hands 
to  be  adoiiniflered,  except  goods  and  chattels  to  the  value  of  five 
pounds,  which  is  not  fufiicient  to  fatisfy  t)ie  faid  writing  obh'g^K 
tory,  and  which  is  fjbjed  and  liable  to  fatisfy  the  fame,  and  this, 
&c.  wherefore,  &c.  if,  &c. :  And  for  further  plea  in  this  be*  *^  ^^  . 
half,  the  faid  plaintiff  by  leave  of  the  court,  &c,  according  to  the  ^^^  mmjird^ 
form  of,  &c.  fa]r$,  a£fh  non ;  bccaufe  (he  fays,  that  (be  the  faid 
defendant  hath  fully  adminiftered  all  and  Angular  the  goods  and 
chattels  which  were  of  the  faid  C.  N.  at  the  time  of  hi&  death, 
which  have  cooie  to  her  hands  to  be  adminiftered,  and  tiiat  (he 
hath  not  any  goods  and  chattels  which  were  of  the  faid  C.  N. 
at  the  time  of  his  death,  nor  had  (he  any  on  the  day  of  exhibit- 
ing the  bill  of  the  faid  plaintiff,  nor  at  any  time  afterwards,  and 
(his,  &c«  wherefore,  &c*  if,  &c.  W.  Baldwin. 


AND  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and  de-  P*^  of  *»«  »»- 
fends  the  wrong  and  injury,  when,  &c.  and  prays  oyer  of  the  let-  !f   "  *?u*"*if* 

n  /•    L      /■  1    T    o     •        i_      r  '  t    t     \        •  tiOD  on  the  caft, 

ters  teframentary  of  the  faid  J.  o,  in  the  laid  declaration  men*  ac  thefuitofan 

tioncd,  and  they  are  read  to  him  in  thefe  words,  &c.  &c. ;  which  executor, 
being  read  and  heard,  the  faid  defendant  faith,  a£lio  non  ;  becaufe 
he  fays,  that  the  faid  diocefe  of  Carlifle  is,  and  at  the  time  of  the 
death  of  the  faid  J.  S.  was  within  the  province  of  York;  and 
that  the  faid  J.  S.  at  the  time  of  his  death,  was  an  inhabitant  of 
and  commorant  at  the  city  of  Carlifle  in  the  county  of  Cumber- 
land, within  the  diocefe  of  the  hi  (hop  of  Carlifle:  And  the  faid 
defendant  further  fays,  that  the  (aid  J.  S.  at  the  time  of  his  death, 
and  before,  had  divers  goods,  chattels,  rights,  and  credits,  which 
were  in  the  feveral  diocefes  of  the  archbifhop  of  York  and  the 
bifliop  of  Carlifle,  and  within  the  faid  province  of  York,  to  wit, 
goods  and  chattels  to  the  value  of  pounds  and  upwards, 

within  the  faid  diocefe  of  the  bifhop  of  Carlifle,  to  wit,  at  the  city 
of  Carlifle  aforefaid,  and  alfo  other  goods  and  chattels  to  the  va- 
lue of  other  pounds  and  upwards,  within  the  diocefe  of  the 
archbifhop  of  York,  to  wit,  at  the  caflle  of  York  in  the  county 
of  York;  by  means  whereof  the  probate  of  the  faid  will  of  the 
laid  J.  S.  and  the  commiflion  of  the  adminiftration  of  the  goods 
and  chattels  of  the  (aid  J.  S.  did  of  right  belong  to  the  archbi* 
(hop  of  York  by  the  prerogative  of  the  church  of  York,  and  not 
to  the  bi(hop  of  Carlifle  or  bis  vicar- general  or  official,  or  to  any 
other  perfon,  fave  only  the  archbifhop  of  York  $  and  this,  &c. : 
wherefore,  &c.  if,&c.  J.  Yatss. 

P  3  AND 


2J^  EXECUTORS,  &c.— REPLICATION. 

Plea  cfpltnead-  AND  the  faid  J.  P.  aJminiftrator  as  aforefatd,  by  A.  B»  Mf 
mimflrevitfreteof  attorney)  comes  and  defends  the  wrong  and  injury,  when,  &c* 
three  pounds  in  and  faith,  that  he  hath  fully  adminiftered  all  the  goods  and  chat^ 
"^'^^*  teis  which  were  of  the  faid  J.  P.  at  the  tioie  of  his  death,  which 

have  ever  come  to  the  hands  of  the  faid  J.  P«  adminiftrator  as 
aforefaid,  to  be  adminiftered,  except  the  fiim  of  three  pounds  of 
lawful  money  of  Great  Britain  now  remaining  in  -the  hands  of 
him  the  faid  J.  P.  as  aforefaid  unadminiftered  i  and  that  be'  the 
faid  J.  P.  adminiftrator  as  aforefaid,  hath  nct«  nor  at  the  time  of 
extjbiting  the  bill  of  the  faid  plaintiff^  or  at  any  time  fince,  had 
any  goods  and  chattels  which  were  the  goods  and  chattels  of  the 
faid  S.  J.  P.  deceafed  in  his  hands  to  be  adminiftered,  except  the 
aforefaid  fum  of  three  pounds,  which  he  now  brings  into  court 
here  ready  to  be  paid  to  the  (aid  plaintiff  towards  lattsfa(^ion  of 
his  damages,  by  reafon  of  the  non-performing  of  the  faid  pro- 
iQifes  and  undertalcings  in  the  faid  declaration  mentioned  by  the 
faid  S.  J.  P.  deceafed ;  and  this  he  the  faid  J.  P*  adminiftrator  as 
aforefaid,  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
faid  plaintiff  ougnt  to  have  his  aforefaid  a6tioa  maintained  againfl 
him,  to  recover  any  greater  or  further  fum  of  money  than  the 
aforefaid  fum  of  three  pounds,  togetlicr  with  bis  cofts  in  this  be* 
half  fuftained.  V.  Lawbs. 

R«pIjc»ti(m(tot  AND  the  faid  Jofeph  prays  a  day  to  imparl  to  the  faid  plea,  and 
pieaof /»/«<  4  •  jj  j^  granted  him,  &c. ;  and  thereupon  a  day  is  given  to  the  par- 

mmjtranft)  that     .         ^r        >•  •  i  %     r  i       »     i        l*       ^       txr    n      •     n 

plainti^,    af-    ^^^  aforefaid  to  come  before  our  lord  the  king  at  Weiiminfter,*' 
ter  the  death  of  next  after  eight  days  of  Saint  Hilary,  that  is  to  fay,  for  the  faid 
teftator,fuedout  Jofeph  to  imparl  to  the  faid  plea,  and  then  to  reply  to  the  fame, 

defrndlnt?*'"n  ^^' '  *^  ^^'^*^  ^J^'  ^^^^^^  ^"''  '^''^  '^®  *^*"8  *^  Weftminfter, 
oKier  for'^'thein  ^^me  the  parties  aforefaid,  by  their  attornies  aforefaid:  And  the 
to  put  in  com.  Taid  Jofeph  fays,  that  he,  by  reafon  of  any  thing  by  the  faid 
moo  bail,  that  H.  and  J  in  their  faid  plea  above  alledged,  pficludi  non  ;  becaufe 
he  might  exhi-  hg  {^y^^  ^^at  he  the  faid  Jofeph,  for  the  recovery  of  his  damages 
tiltVt  the  lime  ^^  ^^^  fuflaincd  on  occafion  cf  the  not  performing  of  the  faidfe- 
of  exhibiting  veral  promifes  and  undertakings  in  the  faid  declaration  mentioned 
defendants  had  after  the  death  of  the  faid  A.  C\  to  wit,  on,  &c.  at,  &c.  fued  and 
divers  goods,  profecuted  out  of  the  court  of  oiir  lord  the  now  king,  before  the 
*^  king  himfelf  (the  faid  court  then  and  ftill  being  held  at  Weft- 

minfter in  the  county  of  Middlefex),  a  certain  writ  of  our  &id 
lord  the  king  called  a  latitat^  agatnft  the  faid  H.  and  J.  direAed 
to  the  then  ueriff  of  G.  by  which  faid  writ  our  faid  lord  the  king 
commanded  the  faid  fberifF  that  he  fhould  take  the  faid  H.  and 
J  by  the  names  and  defcripiions  of,  &c.  if  they  might  be  found 
in  his  bailiwick,  and  them  fafely  keep,  fo  that  the  faid  fheriff 
might  have  their  bodies  before  our  lord  the  king  alt  Weftminfter 
on,  &c  next  after,  &c«  then  next  following,  to  anfWer  to  the  faid 
Jofeph  in  a  plea  of  trefpafs ;  and  that  the  &id  fheriff  fliould  then 
have  there  that  writ,  as  by  the  iaid  writ  may  more  fully  and  a| 
large  appear  \  which  faid  writ  fo  fued  and  profecuted  put  of  the 

faid  court,  was  fo  fued  and  profecuted  out  of  the  fitid  court  by 

...         .  .    I  * 

the 
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the  faid  Jofeph  againft  the  faid  H.  and  J.  with  an  intent  that  the 
(aid  H.  and  J.  might  each  be  ferved  refpedtively,  with  a  copy 
thereof,  according  to  the  form  of  the  ftatute  in  fuch  cafe  made 
and  provided,  and  he  thereby  compelled  to  file  and  put  in  com- 
mon bail  at  ttie  return  thereof  in  the  faid  court  of  our  faid  lord 
the  king,  hefore  the  kTng  himfelf,  at  the  fuit  of  the  faid  Jofeph  ; 
and  that  the  faid  Jofeph  might,  upon  fuch  their  filing  and  putting 
in  fach  their  common  bail,  exhibit  his  bill  againfl  the  faid  H.  and 
J.  as  adminidrator  of  all  and  fingular  the  goods,  &c.  which  were 
of  the  faid  A.  C.  deceafed  at  the  time  of  his  death,  with  the  will 
of  the  faid  A.  C.  annexed,  for  the  recovery  of  his  damages  afore* 
iaid  :   And  the  faid  Jofeph  further  fays,  that  afterwards,  to  wit, 
on,  &c.  the  faid  H.  was  ferved  in  due  manner  with  a  copy  of 
the  faid  writ;  and  afterwards,  to  wit,  on,  &c.  the  faid  J.  was 
likewife  ferved  with  a  copy  of  the  faid  writ  according  to  the  form 
of  the  ftarute  in  fuch  cafe  made  and  provided,  to  wit,  at,  &c.  and 
then  and  there  had  notice  of  the  iaid  fuit  of  the  faid  Jofeph:  And 
the  faid  Jofeph  further  fays,  that  at  the  return  of  the  faid  writ, 
to  wit,  on,  &c.  next  after,  &c.  therein  mentioned,  before  our 
lord  the  king  at  Weftminfler,  came  as  well  the  faid  Jofeph  by  hi<i 
faid  attorney,  as  the  faid  H.  and  J.  by  their  f<aid  attorney;  and 
thereupon  the  faid  Jofeph  then  and  there,  to  wit,  in  and  of  Mi- 
chaelmas term,  in  the  twenty-firfl  year  of,  &:c.  exhibited  his 
bill  againfl  the  faid  H«  and  J.  in  the  (aid  court  here  in  manner 
and  form  afurefaid:  And  the  faid  Jofeph  fays,  that  the  faid  H. 
and  J,  at  the  time  of  fuing  out  and  profecuting  the  faid  writ  of  ^ 
iatitat  of  the  faid  court  here,  and  afterwards,  and  after  the  faid  ' 
H.  and  J.  were  ferved  with  copies  thereof,  and  had  notice  of  the 
faid  fuit  of  the  faid  Jofeph  as  aforefaid,  had  divers  goods  and 
chattels  which  were  of  the  faid  A.  C.  at  the  time  of  bis  death/ 
in  their  hands,  to  be  adminiftered  to  the  value  of  the  damages 
aforefaid  by  the  faid  Jofeph  above  demanded,  wherewith  the  md 
H.  and  J.  might  and  ought  to  have  fatisfied  the  faid  Jofeph  his 
damages  aforefaid,  to  wit,  at,  &c, ;  and  this,  &c. ;  wherefore  he 
prays  judgment  and  his  damages,  by  reafon  of  the  premifes  to  bo 
adjudged  to  him,  &c,  F.  Bow£r« 

And  the  faid  H«  and  J.  as  to  the  faid  plea  of  the  faid  Jofeph  by  Rejoinder  to  the 
him  above  pleaded  by  way  of  reply  to  the  faid  plea  of  the  faid  ^^  replication, 
H.  and  J.  by  them  above  pleaded  in  bar,  fay,  that  notwithftand-  i^tb^^j'J^^^ 
ing  any  thing  by  the  faid  Jofeph  in  his  plea  fo  pleaded  by  way  exhibiting"* tha 
of  reply  alledged,  he  the  faid  J.  ought  not  to  have  his  aforefaid  bill  of  plaintiff, 
»ftion  thereof  maintained  againft  them,  becaufe  they  lay,  that  ^^    «•«    »»/ 
though  true  it  is  that  the  faid  Jofeph  did  fuc  and  profecute  out  of  5«>ds,&Q. 
the  faid  court  of,  &c.  now  here,  the  faid  wril  of  latitat  in  his 
(aid  plea  fo  pleaded  by  way  of  reply  mentioned,  and  chat  they  the 
feid  H.and  J.  were  rc4)e6livcly  ferved  with  a  copy  thereof,  and  had 
potice  of  the  faid  fuit  of  the  faid  Jofeph  as  the  faid  Jofeph  hath 
^bovc  in  his  faid  plea  fo  pleaded  by  way  of  reply  alledged :  yet 
for  rejontder  ia  tbi$  behalf,  they  the  faid  H«  and  J.  fay,  that  they  the 

r  4  (aid 
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faid  H.  and  J.  had  not,  at  the  time  of  the  faid  fuing  and  profecuf- 
ing  r.f  the  faid  writ  of  latitat  out  of  the  faid  court  here,  and  af* 
terwards,  and  after  the  faid  H,  and  J.  were  ferved  with  copies 
thereof,  and  had  notice  of  the  faid  fuit  of  the  iaid  Jofeph  as  afore -> 
f^id>  or  at  any  or  either  of  thofe  timeS)  goods  and  chattels  which 
were  of  the  faid  A.  C,  at  the  time  of  his  death,  in  their  hands^ 
to  be  adminiitered,  wherewith  they  might  or  could  have  fatis"- 
iied  the  faid  Jofeph  his  damages  aforefaid,  or  any  part  thereof,  in 
manner  and  form  as  the  faid  Jofeph  hath  above  in  his  faid  plea 
hy  him  ^bove  pleaded  by  way  of  reply  alledged  j  and  of  this  they 
put  themfelves  upon  the  country,  &c.  V.  I-awes, 


Pica  to  an  ac-      -AND  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and 

t:on  at  the  fu.t  ^^f  nds  the  wrong  and  injury,  when,  &c.  and  prays  oyer  of  the  faid 

ot  adminifliatrr  letters  of  adminiftration  here  in  court,  and  in  the  faid  declaration 

durante mi'!uitifte  rpeiitioncJ  ;  and  they  are  read  to  him  in  thtfc  words,  to  wit:  Tho* 

^H  ^"   .*'^*''!^^'  ^^^^^  ^y  Pivine  Providence,"  Arcl.bilLopof  Canterbury,  primatQ 

<ixtcuiors    and  ^^f  ^^^  England  and  metropolitan,  to  our  well  beloved  in  Chri ft  Don 

adin  r.jitranon     Pedrodc Beilendo,of,&c.  merchant, greeting:  Whereas  it  has  been 

w;»s  obiaincil  by  aJlctl^.ed,  before  the  right  honourable  Sir  J.  L,  knighr,  doctor  of 

i^iaud.  Jaws,  maftcr-kccpcr  or  commiffary  of  our  prerogative  court  of 

Canterbury,  lawfully  conftituted  on  the  part  and  behalf  of  you 

the  faid  pUintiff,  that  Don  Jofeph  de  E.  late  of  the  city  of  P.  in 

South  America,  deceaftd,  did,  whilfl:  living,  and  of  found  mind» 

memory,  and  underihnding,  duly  make  and  execute  his  laft  will 

and  tedamtnt  in  writing,  and  did  thereof  nominate  and  appoint 

Ponna  L.  de  E.  his  wife,  cura^rix  or  guardian  to  A.  de  E.  to  J. 

dc  K.  and  M,  de  £,  his  natural  and  lawful  children,  during  her 

i». idowhood  onlvi  ano  in  cafe  the  f.iid  Donna  L.de  E    fliould  ce- 

Icbrate  a  fecond  marriage,  then  the  faid  deceafed,  in  and  by   his 

will,  did  declare  his  thiee  children  aforefuid  hi;:  univerial  heirs  to 

all  his  efi'c(fis,  and  from  thenceforth  did  fubftitute  and  appoint 

Donn:i  M.  C.  widow,  their  grandmother,  to  be  their  tutorefs  and 

guardiun,  and  executrix  of  his  faid  will,  and  afterwards  departe4 

this  lite;  having,  whilit    living,  and  at   the  time  of  his  deathj^ 

go(  &^  chattels,  and  credits,  in  divers  diocefes  and  jurifdi^lions^ 

fufficient  to  found  the  jurifdiclion  of  our  laid  prerogative  court  of 

Canterbury,  leaving  behind  him  the  faid  Donna  L.deL.  his  widow 

and  reli^i,  and  a]fo  the  faid  A.  de  E.   J.  de  h«  and  M.  de  E.  his 

pacur^l  and  lawful  children,  who  are  now  in  their  refpedlive  mi- 

nontics;    And   whereas    it  was    further  alledged,  that   the  faid 

Do:.na  L.  de  E.  h^s  fince  iiiiermarried  with  Don  J.  M.  B  :  And 

vhcrens  it  wfis  moreover  alledged,  that  the  faid  will  of  tiic  f.iid  dc- 

^cjK  J  \v;is  duly  proved,  depoiitcd,  and  regiftered  in  the  proper 

couit  cf  Par.anj;^  afor;.faid,  but  bj.ih  fince,  to  wit,  in  the  year  of 

pur  Lord  1756,  been  d^rftroyed  by  the  conflagration  that  happened 

4t  Panama  alorcfaid  in  \\\^  month  cf  March  m  the  faid  year,  tOn 

gahcr  v»'ith  all  the  archives  of  the  place  j  and  ihat  by  reaion  of  the 

|$:cppd, marriage  of  the  faid  po^iU  L,  d<r  i^*  ^i  ii^r  ri^ht  to  thq 
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guardianfliip  of  the  faid  minors,  her  children,  ceafed  and  expired ; 
and  that  the  faid  Donna  L  M.  E.  widow,  was,  in  conformity  and 
purfiiance  of  the  directions  of  the  faid  Don  dj  E.  father  of  the 
faid  minors  hy   his  aforcfaic^    vviL,  and   by   virtue  of  a  decree 
of  the  royal  orc^in-xnce  a-td  tribunal  of  the  governor  of  P.  afore- 
faici,  conihtuted  and  appointed  guardian  and  curatrix  of  the  faid 
minors  her  grandchildren:  Ai«u  whereas  ii  was  further  alledged, 
that  ail  pcrfons  fo  crnilitutcd  ^ti.ir^.ans  and  curaiors  to  the  mi- 
nors, by  the  royal  ordinance  and  tribunal  of  the  governor  of  P. 
aforcf .id,  have,  by  tiemf  ives  or  bv  their  attornies,  legally  confti- 
tvted  in  th^ir  llead  full  right  to  afk  and  demand,  recover  and  re- 
ceive of  and  from  all  perions  whom  it  ihall  and  may  concern, 
all  the  eitatc^  credits,  and  eftedls,  belonging  or  in  any  wife  apper- 
tami.ig  tu  the  minors  to  whom  they  are  fo appointed  guardians  and 
curators  ;  and  that  the  f  id  plaintiff  is  the  lawful  attorney  of  the 
laid  Donna  L   M.  C.  x^t^low,  the  guarJian  of  the  faid  minors^ 
who  now  refide  in  P.  aforefaid,  efpecially    nominated  and  ap* 
pointed  by  a  leiter  or  power  of  attorney  in  the  Spanifh  language^ 
dul)  autnenticatod  as  by  the  faid  letter  or  power  of  attorney,  toge- 
ther with  a  faithful  and  .  uthentic  tranflition  thereof  fhewn  to  our 
faid  comnuifary,  which  faid  authentic  tranilation  is  now  remain- 
ing in  the  iaia  regiftry  of  our  faid  prerogative  court  of  Can- 
tcrbuiy,   and   the  affidavits  of  D.J.  M.  C,  C.    D.  A.  G.  P, 
touching  the  truth  of  the  premiles  before  alledgcd,  alfo  remaining 
in  tne  faid  legiftry  of  our  faid  court,  more  fully  appears  :  And 
whereas  our  faid  co.rmiflary,  having  duly  confidered  the  premifes, 
did,  at  the  petition  of  the  pro£tor  of  the  faid  plaintiff,  decree 
letters  of  adminiftratton  of  all  and  fmgular  the  goods,  chattels, 
and  credits  of  the  faid  Don  J.   de  E.  deceafed,  fo  far  as  may 
concern  his  etFe(£ts  lying  and  being  in  England,  but  no  further  or 
ptherwile,  to  be  committed  and  granted  to  the  faid  plaintiff,  as 
the  lawful  attorney  of  the  Lid  Donna  L.  M,  C.  the  tutorefs  and 
guardian  fubllituted  and  appointed  in  and  by  the  afcre(aid  will 
of  the  faid  J.  de  E.  deceafed,  and  alfo  by  virtue  of  a  decree  of 
the  royal  oidinance  and  tribunal  of  the  governor  of  P  aforefaid  to 
A.  de  E.  &c.  minors,  the  natural  apd  lawful  childiea  of  ^he  faid 
pen  J.  de  t,.  deceafed,  and  as  iucti  fubllituted  univerfal  heirs,  in 
and  by  the  faid  will,  to  all  the  effects  of  their  faid  late  father,  un-^ 
til  an  authentic  copy  of  the  faid  will   ihall  be  produced  and  exhi- 
bited unto  the  regilter  of  our  prerogative  court  of  Canterbury,  for 
the  ufe  and  benht  of  the  laid  minors,  aqd  until  fuch  time  as  one 
9f  them  (ball  attain  tne  age  of  twenty  one  years,  juftice  fo  re- 
quiring; We,  being  defirous  that  the  faid   goods,  chattels,  and 
(Credits,  may  be  well  and  faithfully  ad  ninidercd, applied, and  difpofcd 
of  according  to  law,  do  therefore  by  ihcle  prcfcnts  grant  full  power 
and  authority  to  you  the  laid  plaintiff >  in  whofe  fidelity  we  confide, 
to  adminifler  and  lawfully  dif^iofe  of  the  goods  and  chattels  of  the 
(aid  Dun  J.  de  E.  as  far  as  may  concern  his  eftcits  lying  and  be- 
ing in  England,  but  no  farther,  or  otherwife  to  afk,  demand,  re- 
(over^  and  re^eiv^  ^hatfoevcr  debts  and  credits,  which  whilu  liv« 
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ing,  and  at  the  time  of  his  death,  did  any  wife  belong  to  hi^ 
eftate,  and  to  pay  whatfoever  debts  the  faid  deceafed,  at  the  time 
of  his  death,  did  owe,  fo  far  as  fuch  goods,  chattels,  and  credits 
limif^ed  as  aforefaid  will  thereto  extend^  and  the  law  requires, 
you  having  been  already  fworn,  well  and  faithfully  to  adminiftcr 
the  fame,  and  to  make  a  true  and  perfed  inventory  of  all  and  lin- 
gular the  goods,  chattels,  and  credits  of  the  deceafed,  fo  far  as 
may  concern  his  e(Fe£ts  lying  and  being  in  England  aforefaid, 
|md  to  exhibit  the  fame  into  the  regiftry  of  our  prerogative  court 
df  Canterbury,  on  or  before  the  laft  day  of  June  next  en&iing, 
and  alfo  to  render  a  juft  and  true  account  thereof  on  or  before 
the  laft  day  of  September,  which  (hall  be  in  the  year  of  Our 
Lord  1756  ;  and  we  do,  by  virtue  of  thefe  prefents,  ordain,  de- 
pute, and  conftitute  you  the  iaid  plaintiff  adminifirator  of  all  and 
lingular  the  goods,  chattels,  and  credits,  of  the  (aid  Don  J.  de 
£•  deceafed,  fo  far  as  may  concern  his  effeds  lying  and  be- 
ing in  England,  but  90  fiau'ther  or  otherwife,  until  an  authentic 
cony  of  the  faid  will  (hall  be  produced  and  exhibited  into  the  re- 
giftry  of  our  faid  prerogative  court  of  Canterbury  for  the  ufe  and 
benefit  of  the  iaid  minors,  and  until  fuch  time  as  one  of  them 
Ihall  attain  the  age  of  twenty-one  years.  Given  at  London  the 
fixth  day  of  December  A.  D.  1760,  and  in  the  firft  year  of  our 
tranllation ;  which  being  read  and  heard,  the  faid  Alexander  fays, 
that  he  did  not  Undertake  and  promife  in  manner  and  form  as  the 
faid  plaintiff  hath  above  diereof  complained  againft  him ;  and  of 
this  he  puts  himfelf  upon  the  country  ;  and  the  faid  plaintiff  doth 
the  like :  and  for  further  plea,  by  leave,  &c.  a^io  non  ;  becaufe 
be  fays,  that  the  faid  letters  of  adminiftration  were  fraudulently 
had  and  deceitfully  obtained  after  the  iaid  A.  de  £.  one  of  the 
children  of  the  faid  J.  de  £•  had  attained  his  age  of  twenty-one 
years,  to  wit,  at  London  aforefaid,  in  the  pariUi  and  ward  afore* 
laid  {  without  this,  that  the  faid  A.  de  E.  at  the  time  of  the  grant* 
ing  of  the  letters  of  adminiftration  aforefaid,  was  within  the  ago 
of  twenty- one  years,  as  by  the  faid  declaration  is  above  fuppofed, 
whereby  the  faid  letters  of  adminiil ration  brought  here  into  court 
are  void  and  of  no  tStOt  in  law ;  and  this,  &c« }  wherefore,  &c« 
if,  &c. :  and  for  further  plea  in  this  behalf  the  iaid  Alexander,  by 
leave,  &c.  adiio  non  \  becaufe  he  fays,  that  the  faid  A.  de  £.  at  the 
time  of  exhibiting  the  bill  of  the  iaid  plaintiff,  was  of  the  age  of 
twenty- one  years  and  upwards,  and  not  within  the  age  of 
twenty-one  years^  as  the  faid  plaintiff  hath  in  his  faid  declaration 
above  alledged;  and  of  this  he  the  faid  defendant  pqts  himfelf 
upon  ^he  country  \  and  the  iaid  plaintiff  doth  the  like,  &c. 

Ilepricatlcm,thftt  And  the  faid  plaintiff,  as  to  the  faid  ple^  of  the  faid  defendant 
•dmimrtratj(«  j^y  jjj^^  fccondly  above  pleaded  in  bar,  fays,  &c,  frec(udi  non  y  be- 
tlincd,^and  that,  caufe,  proteiling  th^t  the  faid  plea  is  inluflicicnt  in  law,  and  that 
the  infants,  at  the  letters  of  adminiftration  aforefaid  were  fairly  and  duly  ob- 
the  time  of  the  tained  during  the  minority  of  the  faid  (everal  children  of  thd 
granting  lettcra  above- named  Don  J.  de  E,  deceafed  ;  for  replication  in  this  be* 
^LiTwX  Mf  <hc  (aid  plaintiff  ia^s,  that  tb(?  (aid  A.  de  E.  at  the  tunc  of 

in  age,  *^ 
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the  granting  die  letters  of  admintftration  aforefaid,  was  withiit 
the  age  of  twenty-one  years ;  and  dsis  the  £ud  pkundiF  prays  may 
be  enquired  of  by  the  country :  and  the  iind  defendant  doth  the 
like,  &c.  J.  Yatbs. 


AND  the  fiiid  Thomas  and  Ann,  by  A.  B.  their  attorney,  ptca    hj    n 
come  and  defend  the  wrong  and  injury,  when,  &c.  and  (ay,  that  executrix  feme 
the  iaid  R.  C.  in  his  lifetime,  did  not  undertake  and  promife  in  '^'^y.J.^' 
manner  and  form  as  the  faid  Jofeph  and  Richard  have  above  there-  '^^'/fl^f'aihib. 
of  complained  againft  them ;  and  of  this  they  put  themfclves  upon  ^d,  thacteftacor 
the  country,  &c.  And  for  further  plea  in  this  behalf  the  faid  Thomas  was  indebted  n> 
and  Ann  Maria,  by  leave  of  the  court  here  to  them  for  this  purpofe  <*«f«ndant    be- 
firft  granted,  according  to  the  form  of,  &c.  fay,  &c.  a^io  non ;  be-  J^  ^^"Ihat 
caufe  they  by  that  the  (aid  Ann  Maria  hath  fully  adminiftered  all  the^,whicli 
and  Angular  the  goods  and  chattels  which  were  of  the  faid  R«  C.  have  come  to  her 
at  the  time  of  his  death  in  her  hands  to  be  adminiftered,  nor  had  hands  to  be  ad. 
fteany  on  the  day  of  exhibiting  the  bill  of  the  (aid  Jofeph  and  """^j^^^rcd   flic 
Richard,  nor  at  any  time  afterwards ;  and  this,  &c.  j  wherefore,  ^^^  ^  ^^ 
tic.  ify  &c.     And  for  further  plea  in  this  behalf  the  faid  Thomas  ^^  pj^a. 
and  Ann,  by  leave,  &c.  according,  &c.  fay,  {affio  non) ;   be- 
caufe  they  fay  that  the  faid  R*  C«  in  his  lifetime  was  indebted  to 
the  laid  Ann  before  her  inter-marriage  with  the  faid  Thomas  in  the 
fum  of  two  hundred  and  fifty  pounds  of  lawful,  &c.  for  fo  much 
money  by  the  faid  Ann  before  that  time  lent  and  advanced  to  the 
faid  R.  C.  and  for  money  by  the  faid  Ann  before  that  time  paid,  laid 
out,  and  expended  to  anid  for  the  ufe  of  the  faid  R.C.  at  his  fpecial 
inftance  and  requeft,  and  which  faid  fum  of  two  hundred  and  fifty 
pounds,  at  the  time  of  the  death  of  the  faid  R.  C.  remained  due 
and  owing  and  is  yet  due  and  owing  to  the  laid  Thomas  and  Ann : 
And  the  faid  Thomas  and  Ann  further  fay,  that  after  the  death  of  the 
faid  R.  C.  divers  goods  and  chattels  which  belonged  to  the  faid  R.  C* 
of  the  value  of  twenty  pounds,  came  to  the  hands  of  the  faid  Ann, 
to  wit,  at,  &c.  which  faid  goods  and  chattels  the  laid  Thomas 
and  Ann  have  retained  in  their  hands  in  part  latisfadion  of  the  faid 
two  hundred  and  fifty  pounds,  and  that  the  laid  Ann,  on  the  day  of 
exhibiting  the  bill  of  the  faid  J.  and  R.  or  before,  or  ever  after,  had 
not  any  other  goods  and  chattels  which  belonged  to  the  faid  R.  C« 
at  the  time  of  his  death,  come  to  her  hands  to  be  adminifteredy 
except  the  faid  goods  and  chattels  to  the  value  of  the  faid  twenty 
pounds,  which  are  not  fufficient  to  iatisfy  the  £ime  ;  and  this,  &c.  s 
wherefore,  &c.  W.  Baldwin* 

Shaw,  Executor,  &c«     ^      AND  the  laid  John  Shaw,  pj^^^  ifi^gene. 
as  the  fust  of  >  by  A.  B»  his  attorney,  comes  ml  iVue,'  that 

RawlinsoN  anb  ANOTHXRt  J  and  defends  the  wrong  and  in-  neither  deirnd* 
jury,  when,  &c.  and  fays,  that  the  faid  G.  W.  in  his  lifetime,  «*'«-  *^^*i*» 
and  the  laid  John  Shaw,  fincc  his  deceafe,  did  not,  nor  did  either  ~f  heprotmfcd. 
<tf  them  undertake  and  promiifi  in  ounner  and  form  as.  the  faid 
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A*  R.  and  J.  R,  hath  above  thereof  complained  againft  him  ;  atuf 
ftd»  Astoallthc  of  this  be  puts  himfelf  upon  the  country,  &c.  And  for  further 
Counu  of  the  p}ea  in  this  behalf,  as  to  all  the  Counts  except  the  laft,  he  the  faid 
dcdarK^,^x.  j^j^^  Shaw,  by  leave  of  the  court  here  to  him  for  this  purpofc  ftrft 
tliattcflatorap'  ^^^  ^"^  obtained,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
pointed  one  of  made  and  provided,  fays,  that  the  faid  A.  R.  and  J.  R.  (aflio  nen)  ; 
fheplaintiffsand  bccaufe  he  hjs  that  the  faid  G,  W,  the  teftator,  in  his  lifetime, 

^c^o^wld!  ^*^^'^'  ^">  *^^'  ^^^*^  *^  *^^-  ^"'y  ^^^^  ^"^  publifhed  his  laft 
<kl(;odant    and  ^^  ^^^  teftament  in  writing,  and  thereof  conftttuted  and  appoint- 
c9oc|ttde6iiibar.  ^d  the  (aid  Jpho  Shaw  and  the  faid  J.  R.  one  T.  B.  T.  B.   and 
J.  M.  joint  executors,  and  foon  afterwards  died,  without  alter- 
ing or  revoking  his  faid  will ;  and  this,  &c.  wherefore,  &c.  if, 
i  &c.  as  to  the  faid  feveral  promifes  and  undertakings,  in  the  (aid 

^,  As  to  the  declaration  mentioned,  except  the  laft.  And  for  further  plea  as 
w*  Count,  tiwt  to  the  iaid  laft  Count  of  the  faid  declaration,  he  the  (aid  John 
"*  **^2e  it  ^^^^y  ^y  ^^^  \^yt  of,  &c.  according  to,  &c.  fays  {a£ltq  n9n)% 
sQu^joint-  bccaufe  be  fays,  that  the  faid  promife  and  undertaking  in  the  faid 
1^.  laft  Count  mentioned  (if  any  fuch  was  made),  was  made  by  the 

faid  John  Shaw,  together  with  the  faid  J.  R.  T.  B.  T*  B.  and 
J.  M.  jointly,  and  not  by  the  faid  J.  S.  feparately  from  and  with- 
out the  faid  J.  R.  T,  B.  T.  B.  and  J.  M.  to  wit,  at,  &c.  i 
aiKl  this,  &c«  i  wherefore,  &c.  if.  Sec. 

V.  Lawss. 

Rcplkstton  to  .  And  as  to  the  faid  plea  of  the  faid  John  Shaw  by  him  firft  above 
tlw  III  pica,  pleaded  in  bar,  and  whereof  he  hath  put  himfelf  upon  the  conntry, 
hmRt^.  ^^j^  (j^ij  A.  R.  and  J.  R.  doth  the  like.     And  the  laid  A.  R.  and 

S^tTr  re"r  J'  ^*  **  ^^^^^  ^^'^  pleaof  ihc  faid  J.  S.  by  him  fecondly  above 
proved  the  wiu,  pleaded  in  bar)  fay,  that  they  the  faid  A.  R.  and  J.  R.  by  reafon  of 
nor  •dokiniAcr-  any  thing  by  the  faid  J.  S.  in  that  plea  above  alledged  ought  not  to 
^*  be  barred  from  having  or  maintaining  their  aforefaid  adion  againft 

l)im ;  bccaufe,  protefting  that  the  fame  plea  of  the  faid  J.  S,  in 
form  aforefaid  above  pleaded,  and  the  matters  therein  contained, 
are  not  fufficient  inlaw  to  bar  them  the  faid  A.  R.  and  J.  R*  from 
having  and  maintaining  their  faid  a£lion  thereof  againft  him ; 
neverthelefs,  for  a  replication  in  this  behalf  the  faid  A.  R.  and 
J.  R.  fay,  that  the  faid  J.  S.  never  proved  the  faid  laft  will  and 
teftament  of  the  faid  G.  W*  nor  took  upon  himfelf  the  burthen  of 
the  execution  thereof,  or  in  any  mantier  whatfoever  accepted  of  the 
faid  fuppofed  appointment  of  him  the  faid  J.  S.  to  be  an  executor 
of  the  faid  will,  nor  ever  admiaiftered  any  goods  and  chattels 
which  were  of  the  faid  G.  W.  deceafed,  at  the  time  of  his  death, 
as  executor  of  the  laft  will  and  teftament  of  the  faid  G.  W. ;  and 
this,&c. ;  wherefore,  &c.  and  their  damages  by  reafon  of  the  not 
performing  the  faid  feveral  promiies  and  undertakings  in  the  faid 
Ttthe  sdplea,  declaration  mentioned  to  be  adjudged  to  them,  &c.  And  the  faid 
tttcwig  ifluc  on  A.  R.  and  J.  R.  as  to  the  faid  plea  of  the  faid  J.  S,  by  him  laftly 
^*  above  pleaded  in.  bar  as  to  the  faid  laft  Count  of  the  faid  Declara- 

tion, fay,  that  they,  by  reafon  of  any  thing  in  the  fame  plea  above 
alledged,  ought  not  to  b<;  barred  irom  having  and  maintaining  their 

iai4 
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fakl.adion  thereof  agatnft  the  faid  J.  S. ;  becaufe  they  fajr  that 
the  faid  promife  and  undertaking  in  the  faid  laft  Count  mentioned, 
was  not  made  by  the  faid  J.  S.  together  with  the  faid  J.  R.  T.  B. 
T.  B.  and  J.  M«  in  manner  and  furm  as  by  the  fame  p]ea  Is  above 
alledged;  and  this  the  faid  A.  R.  and  J.  R.  pray  may  be  enquired 
of  by  the  country  s  and  the  faid  J.  S.  doth  the  like. 

G.  S.  HOLROYD. 

And  35  to  the  faid  plea  of  the  faid  A.  K.  and  J.  R.  by  them  Rejoinder,  <le« 
above  in  reply  pleaded  to  the  faid  plea  of  the  faid  J.  S.  by  him  murrmg  gene, 
fecondly  above  pleaded  in  bar,  he  the  faid  J.  S.  fay?,  that  the  faid  ^^y^  ^l'<*- 
plea  fo  in  reply  pleaded,  and  the  matters  therein  contained,  ^t^^^^!^jJi,^^1^ 
not  fufficient  in  law  for  the  faid  A.  R.-  and  J.  R.  to  have  or  main-  the   rcpiic«tioo 
tain-  their  faid  adion  againft  the  faid  J.  S.  to  which  faid  plea  fo  in  to  the  3d  fktu 
reply  pleaded  in  manner  and  form  as  the  fame  is  above  made  and 
pleaded,  he  the  faid  J.  S.  hath  no  need,  nor  is  he  bound  by  the 
law  of  the  land  to  anfwer  j  and  this,  &c. ;  wherefore  for  want  of 
a  fufKcient  replication  in  this  behalf  the  faVi  J,  S»  prays  judgment, 
and  that  the  faid  A.  R.  and  J.  R.  may  be  barred  from  having  and 
maintaining  their  laid  a&ion  thereof  againft  him,  &c. 

V.  Lawes. 


Edmonson,  Administrator,^      AND  the  faid  Alfred,  the  piet,.ift,  Tef. 
at  thefuit  of  I  now  defendant,  by  A,  B.  his  tzKfxrnn.ajfmnp^ 

Harrison.  J  attorney,  comes  and  defends -^^JJ^Jjf^^j^ 

the  wrong  and  injury,  when,  &c.  and  fays,  that  the  faid  A.  E.  ouiiUndinj  and 
deceafed,  in  his  lifetime,  did  not  undertake  and  promife  in  man-//«M  edwtni^ra* 
ner  and  form  as  the  faid  Daniel  hath  above  thereof  complained  «>>  pr^sur   $1. 
againft  hinn ;  and  of  this  he  puts  himfelf  upon  the  country ;  and  which  are  liable 
tlie  iaid  plaintiff  doth  the  like,  &c.:  And  for  further  plea  in  this  ^^^^  ^^ 
behalf,  the  (aid  defendant  by  leave  of,  &c.  according  to,  &c.  fays  acif nt  to  iamfj 
(aitio  non)  ;  becaufe  he  fays  that  the  faid  A.  E.  now  deceafed,  in  it. 
his  lifetime,  to  wit,  on,  &c.  at,  tec.  by  his  certain  writing-obli- 
gatory, fealed  with  his  feal,  and  as  his  deed  delivered  for  a  juft 
and  true  debt,  became  held  and  firmly  bound  to  one  R.  L.  and 
one  J.  D.  in  the  fum  of  four  huncfred  pounds,  to  be  paid  to  the 
(^d  R.  L.  and  J.  D.  when  the  faid  A-  E.  now  deceafed,  fliouid  be 
thereunto  afterwards  requefted,  which  faid  writing-obligatory,  at 
the  time  of  the  death  of  the  faid  A.  E.  now  deceafed,  was  and 
fiill  remains  in  full  force,  uiipaid  and  uncancelled  :  And  the  faid 
Alfred,  the  now  defendant,  further  fays,  he  has  fully  adminiftered 
all  and  iingular  the  goods  and  chattels  which  were  of  the  faid  A.  E. 
now  deceafed,  at  the  time  of  his  death  in  his  hands  to  be  adminif- 
tered, except  goods  and  chattels  to  the  value  of  five  pounds,  to 
wit,  at,&c.;  and  that  he  hath  not,  nor  at  the  time  of  exhibiting 
the  bill  aforeiaid  of  the  faid  Daniel,  nor  at  any  time  fince,  had  any 
goods  and  chattels  which  were  of  the  faid  A.  E.  now  deceafed,  at 
the  time  of  his  death  in  his  hands  to  be  adminiftered,  except  the 
faid  goods  and  chattels  to  the  value  of  f^ve  pounds,  and  which  are 

not 
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Dot  (ufficient  to  (atiify  the  debt  afereiidd,  and  which  sure  fiibjeft 

9d  Plea,  //<M^"^  liable  to  the  fatisfaSion  thereof ;  and  this,  &c.  $  wherefore^ 

sdmnijirlvu      &c.  if,  &c. :  And  for  further  plea  in  this  behalf,  the  faid  A.  E* 

generally.         the  now  defendant,  by  like  leave  of,  &c.  according  to,  &c.  Uy% 

{aSiio  non)  %  becaufe  he  fays  that  he  has  fully  adminiftered  ail  and 

fingular  the  goods  and  chattels  which  were  of  the  (aid  A.  E.  now 

deceafed,  at  the  time  of  his  death,  which  have  ever  come  to  or 

'  been  in  his  hands  to  be  adminiftered,  to  wit,  at,  &c. ;  and  that 

the  faid  Alfred^  the  now  defendant,  hath  not,  nor  had  he  at  the 

time  of  exhibiting  the  bill  of  the  (aid  Daniel,  nor  hath  he  at  any 

time  fince  any  goods  and  chattels  which  were  of  the  laid  A,  E. 

now  deceafed,  at  the  time  of  his  death,  in  the  hands  of  him  the 

faid  Alfred,  the  now  defendant,  to  be  adminiftered  \  and  this,  &c.i 

wherefore,  &c.  if,  &c. 

W.  Baldwin. 

Replication  to  And  the  faid  Daniel,  as  to  the  faid  plea  of  the  faid  Alfred,  the 
tbe  ad  plea,  now  defendant,  by  hiiT3  fecondly  above  pleaded,  inafinuch  as  the 
taking  judg-  fajj  Daniel  cannot  deny  the  feveral  matters  therein  mentioned,  but 
X*^"»*w^^ft*'^  admits  the  feme  to  be  true,  prs^ys  judgment  and  his  daoaages  by 
ci  proceedings  rwfon  of  the  non- performance  of  the  faid  feveral  promifes  and  un- 
til! trial  of  the  dertakings  in  the  faid  declaration  mentioned  to  be  adjudged  to  him, 
ifiiics.  to  be  levied  of  the  goods  and  chattels  which  were  of  the  iatd 

A.  £'•  deceafed,  at  the  time  of  his  death,  and  which,  after  (atisfy- 
ing  the  debt  in  the  faid  fecond  plea  mentioned,  fliall  hereafter 
come  to  the  bands  of  the  faid  Alfred,  the  now  defendant,  to  be 
adminiftered;  therefore  it  is  confidered  that  the  (aid  Daniel  da 
recover  againft  the  faid  Alfred,  tbe  now  defendant  his  damages  to 
UmcatMxath.     bc  levied  in  form  aforefaid ;  but  becaufe  it  is  convenient  and 
neceftary  that  there  be  but  one  taxation  of  damages  in  this  fuity 
and  becaufe  it  is  uncertain  whether  or  not  the  faid  Alfred,  the 
now  defendant,  will  be  convii^ed  upon  the  (aid  pleas  by  him  firftly 
and  laftly  above  pleaded;  therefore  let  all  further  proceedings  upon 
the  faid  plea  of  the  (aid  Alfred,  the  now  defendant,  by  him  fecond- 
ly above  pleaded,  be  ftayed  until  the  determination  of  the  faid 
To  3d  plea  of  Other  pleas  by  him  firftly  and  laftly  above  pleaded*    And  as  to  the 
flaie  admifttftra-  faid  plea  of  the  faid  A.  £•  the  now  defendant,  by  him  laftly  above 
viV,  uking  iffuc  pleaded,  the  faid  Daniel  faith,  that  he,  by  reafon  of  any  ming  by 
^  ^^  the  faid  Alfred,  the  now  defendant,  in  that  plea  above  alledgeo, 

ought  not  to  be  barred  from  having  and  maintaining  his  afordaid 
action  thereof  againft  him  ;  becaufe  he  (ays  that  the  (aid  Alfred, 
the  now  defendant,  hath  and  at  the  time  of  the  eidiibiting  the  faid 
bill  of  the  faid  Daniel,  had  divers  goods  and  chattels  which  were 
of  the  faid  Alfred,  deceafed,  at  the  time  of  his  death,  in  the  hands 
of  him  the  faid  Alfred,  the  now  defendant,  to  be  adminiftered,  to 
wit,  at,  fic. ;  and  this  he  the  faid  Daniel  prays  may  be  enquir- 
ed of  by  the  country ;  and  the  (aid  Alfred,  the  now  defendant^ 
doth  the  like ;  therefore,  as  well  to  try  this  ifTue  as  tbe  fiiid  other 
ifTue  above  joined  between  the  faid  parties,  let  a  jury  come  before 
our  lord  the  king  at  Weftaunfler>  on,  &c«  by  whom,  &c.  who 

neither 
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eeither,  &c.  to  recognize,  ice.  becaufe  as  well,  Sic.  tbe  tame  daj 
i$  given  to  the  iaid  parties  tbere^  2cc. 

Greebt^  7    AND  the  fald  Robert,  Ww^aftion  of 

at  tbifuit  of  >by  James  Garth  his  attor-  ^£'^^^J^'' 

Warrin,  administratrix,  &c.^ney,  comes  and  defends  the  \a!^cn^m^^^ 
wrong  and  injury,  wben,&c.  and  iays,  that  be  did  not  undertake  and  fi  \nd    iflue } 
promife  in  manner  and  form  as  the  faid  Margaret,  adminiftratrix  zd^tankruftnyin 
as  afereiaid,  hath  above  thereof  complained  againft  him  ;  and  of  <*«fendan*  »^ 
this  he  puts  himfelf  upon  the  country,  &c, ;  and  the  (aid  Marga-  a^on^awucd 
ret,  adminiftratrix  as  afore&id,  doth  the  like,  &c. :  And  for  fur-  aodi^ruc. 
ther  plea  in  this  behalf,  the  faid  Robert,  by  leave,  &c.  {a^io  non)  % 
becaufe  he  (ays  that  he  the  faid  Robert,  fince  the  fourteenth  day 
of  May,  which  was  in  the  year  of  Our  Lord  17299  to  wit,  o^ 
the  feventeentb  day  of  January,  in  the  year  of  Our  Lord  1778, 
to  wit,  at  Manchefter  in  the  faid  county  of  Lancafter,  became  a 
bankrupt  within  the  feveral  ftatutes  made  againft  bankrupts: 
And  the  faid  Robert,  according  to  the  form  of  die  fiatute  in  fuch 
cafe  made  and  provided,  further  pleads  and  fays,  that  the  feveral 
caufes  of  a£lion,  in  the  declaration  aforefaid  above  fpecified  re- 
ipeAively  accrued  before  the  faid  time  that  he  the  faid  Robert  fo 
as  aforefaid  became  a  bankrupt;   and  of  this  he  the  faid  Robert 
puts  himfelf  upon  the  country,  &c. ;  and  the  faid  Margaret,  ad* 
miniftratrix  aforefaid,  doth  the  like,  &c. :   And  for  further  plea  -jpi^a  wn^t- 
in  this  behalf,  the  faid  Robert,  by  leave  of  the  court  here  to  him  Am^  iWr«  Lt 
for  this  purpofe  firft  granted  according  to  the  form  of  the  ftatute  amnu 
in  fuch  cafe  made  and  provided,  fays,  [aHio  non)  \  becaufe  he  fays 
that  he  the  faid  Robert  did  not  at  any  time  within  fix  years  before 
the  exhibiting  the  bill  of  the  faid  Margaret,  adminiftratrix  as 
aforefaid,  undertake  and  promife  in  manner  and  form  as  the  faid 
Margaret  hath  above  thereof  complained  againft  him  ;  and  this  he 
the  (aid  Robert  is  ready  to  verify;  wherefore  he  prays  judgment 
if  the  faid  Margaret,  adminiftratrix  as  aforefaid,  ought  to  have 
or  maintain  her  aforefaid  adion  thereof  againft  him.  Sec:  And  4th Plea, to ift, 
for  further  plea  in  this  behalf,  by.  like  leave,  &c.  {a£lio  non) ;  be-  2d,  3d,  and  4th 
caufe  he  fays  that  the  faid  Samuel,  in  his  lifetime,  and  at  the  ^^""^'  /''  e^ 
time  of  his  death,  was  indebted  to  him  the  faid  Robert  in  more  JX^r  ^'n?w 
money  than  is  owing  from  him  the  faid  Robert  to  the  faid  Mar-  ^th,  6th,  7th, 
garet,  adminiftratrix  as  aforefaid,  and  by  virtue  of  the  feveral  and  8th  Counts 
promifes  and  undertakings  in  the  firft,  fecond,  third,  and  fourth  ^^  money  due 
Counts  of  the  faid  declaration  mentioned,  that  is  to  fay,  in  the  ^^^^^^^  '* 
fum  of  five  hundred  pounds  of,  &c.  for,  &c.  and  which  faid  feve-  *    *  ' 
ral  fums  of  money  laft-mentioned,  fo  due  and  owing  from  the  faid 
Samuel,  in  his  lifetime,  to  the  faid  plaintiflF,  are  ftill  due  and  ow- 
ing and  unpaid  to  the  faid  Robert  \  and  alfo  that  the  faid  Marga- 
ret, adminiftratrix  as  afore(aid,  before  and  at  the  time  of  exhibit* 
ing  the  bill  of  the  faid  Margaret,  was  and  ftill  is  indebted  to  the 
faid  Robert  in  more  money  than  is  due  and  owing  from  the  (aid 
Robert  to  the  faid  Margaret,  adminiftratrix  as  aforefaid,  by  virtue 

of 
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of  the  promite  and  undertakings  in  the  fifth,  fixth,  feventti^ 
and  laft  Counts  of  the  faid  declaration  rfientioned,  that  is. to  fay," 
in  the  fum  of  five  hundred  pounds  nf  like  lawful  money,  for,  &ci. 
which  faid  feveral  and  rcfpcd^ive  fums  .of  money,  or  fo  much 
thereof  as  (hall  b(*  neccflbry  in  this  bcnalf,  the  faid  Robert  hath 
been  ready  and  willing  to  f^t  off  an '  now  fets  off  :igain<l  any  de-^ 
mands  due  and  owing  to  the  faid  Margaret,  as  aJminiilratrix  as 
aforefaid,  by  virtue  of  tr.e  fevcra!  pro^iiiiesand  undertakings  in  the 
faid  fevferal  Counts  of  the  f  lid  d^r  aration  mentioned,  according 
to  the  form  of  the  ftatute  in  fuch  cafi  made  and  provided ;  and  this 
he  the  faid  Robert  is  ready  to  verify:  wherefore  he  pra)S  judgment 
if  the  faid  Margaret,  adminiftratrix  asaforef.id,  ought  to  have  or 
maintain  her  aforefaid  a£lion  thereof  againC^  him,  &c. 

William  Manley 


Replication    to  Warren,  ADMiNiSTRAtRiX,^       And  the  faid  Margaret,  as 
3dplM,that<ie-  ^g(^^^0  \  ^^  the   faid  pL*a  of  the    faid 

fcndant  did  pro-  Greei^-  J    plea  of  the  faid  Robert  by  him 

mife  within  fix  thirdly  above  pleaded  in  bar,  fays,  that  by  rcalbii  of  any  thing  by 
yean, and iffue.  ^j^^  ^^jj  ^o\itxt  in  that  pleaalledged,  (he  the  faid  Margaret;  ad- 
miniftratrix as  afoi'cfaid^  ought  not  to  be  barred  from  having  or 
maintaining  her  aforefaid  action  thqrcof  againft  him  the  faid  Robert ; 
becaufe  (he  fays  that  he  the  faid  Robert  did,  within  fix  years  next 
before  the  day  of  exhibiting  the  bill  of  thp  faid  Margaret,  adminif^ 
tratrix  as  aforefaid,  undertake  and  promife  in  manner  and  form  as 
the  faid  Margaret,  adminiftratrix  as  aforefaid,  hath  above  theieof 
complained  againft  him  the  faid  Robert,  to  wit,  at  Manchefter 
aforefaid,  in  the  county  of  Lancafter ;  and  this  (he  the  faid  Mar- 
garet prays  may  be  enquired  of  by  the  country ;  and  the  faid 
Kcplkatlon    to  Robert  doth   the   like,  &c. :    And   as  to  the  faid  plea  of  the 
4tJi  plea,  iri/dlr.  faid  Robert  by  him  laftly  above  pleaded  in  bar  (he   the  faid 
^ffandiflue.     Margaret,  adminiftratrix  as  aforefaid,  fays,   that  (he, -by  reafoa 
of  any  thing  by  the  faid  Robert  in  that  plea  alledgcd,  ought  not  to 
be  barred  from  having  and  maintaining  her  aforefaid  adtion  there- 
of  againft  him  the  faid  Robert;  becaufe  he  fays  that  neither  the 
faid  Samuel,  in  bis  lifetime,  nor  (he  the  faid  Margaret,  after  his 
death,  as  fuch  adminiftratrix  as  aforefaid,  were  indebted  to  the  faid 
Robert  in  manner  and  form  as  the  faid  Robert  hath  above  in  his 
faid  laft-mentioned  plea  alledged ;  and  this  (he  prays  may  be  en- 
quired of  by  the  country;  and  the  faid  Robert  doth  the  like,  &c. 

Thomas  Barrovit. 

Replication  of  AND  the  faid  Chriftopher,  as  to  the  faid  plea  of  the  faid  Ann 
Michaelmas  by  her  laftly  above  pleaded,  fays,  that  the  faid  Chriftopher  ought 
Term  to  plea  of  not  by  realon  of  any  thing  therein  contained  to  be  precluded  frora 
fitnt  aJmini.ra.  having  and  maintaining  his  aforefaid  action  thereof  againft  her;  be- 
'"  .li-^^  *  yjl  caufe  he  fays  that  this  action  was  lalt  continued  from  the  *     day  of 

4tfter  th  Idjt  tar.unmnct  of  plea,  aflets  came  to  defendant's  hands,  with  opinion  as  to  the  propriety  of 

iuvh  ttplicacion. 

'  *  The  day  of  putting  in  the  plea,  If  in  trim  \  if  not,  tlie  lall  day  of  Hilary. 

in 
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10  Hilary  term  laft  paft,  on  which  day  the  faid  laft-mentioned 
plea  was  pleaded  ;  and  that  though  true  it  is  that  the  faid  Ann,  at 
the  (aid  time  of  pleading  the  faid  laft -mentioned  plea,  had  not  any 
goods  or  chattels  which  were  of  the  faid  Thomas  Jones  deceafed,  at 
the  time  of  his  death,  in  her  hands  to  beadminiftered)  for  replica- 
tion in  this  behalf  the  ibid  Chriftopher  fays,  that  after  the  faid 
day  of  ,  from  which  day  the  faid  adion  was  laft  continued  as 
aforefaid,  and  before  this  day,  to  wit,  on  the  day  of  ,  to 
wit,  at  London  aforefaid,  in  the  pariib  and  ward  aforefaid,  divcjs 
goods  and  chattels  which  were  of  the  faid  Thomas  Jones  deceafed^ 
at  the  time  of  hisdeath,  of  a  large  value,  to  wit,  of  the  value  of 
pounds,  came  to  the  hands  of  the  faid  Ann  as  adminiftratrix  as  afore- 
faid,  to  be  adminiftered ;  and  thishe  the  faid  Chriftopher  is  ready  to 
verify:  wherefore  he  prays  judgment  and  his  debt  aforefaid,  to- 
gether with  his  damages  by  him  fuftained  pn  occafipn  of  the  de- 
taining the  faid  debt,  to  be  levied  as  to  tJpi  value  of  the  faid  la  ft-  If  they  are  in. 
mentioned  goods  and  chattels  s  part  thereof  of  the  faid  gcods  and  chat*  Efficient  to  pay. 
tell  which  came  to  the  hands  and  pojfefjion  of  the  faid' An,n  ^  as  fuch 
adminiftratrix  as  aforefaid  ;  and  as  to  the  reiidue  thereof  to  he 
levied  of  the  goods  and.>  chattels  which  were  of  the  (aid  Thomas 
Jones  deceafed,  and  which  hereafter  (ball  coipe  to  the  bands  of 
the  faid  Ann,  as  fuch  adminiftratrix  as  aforefaid,  to  be  adrnini- 
ftered.  Thoaias  Barrow. 


I  h»ve  confidcred  the  cafe  with 
much  a'itention,  and  have  h^d  con- 
fiderable  doubts  xtfytBCvn%  the  proper 
fiep  to  be  taken.  Three  qusAtons 
arife.  Whether  to  t#ke  judgment  of 
afleu  qnaiuh  acciderupt,  or  to  reply  ^is 
darrdn  continuance  that  aflets  have  come  to 
defendant*8  hands  fince  plea  pleaded,  or 
to  move  tlie  court  to  enter  a  judgment 
(that  is  to  fay,  of  the  tenn  ia.wliich 
the  plea  was  put  in)  fro  nunc  f  on  a  fup- 
pofitioo  that  judgments  of  afTets  in  future 
would  only  attach  upon  aiTcts  vvh':ch 
hereafter  oome  to  defendant's  hands  to 
be  adminiftered  (as  h  the  language  of 
the  modern  form  of  fuch  judgrnent) ;  or 
fcr  a  fpecial  judgment  of  aifcis  wiiich 
have  come  to  defendant's  hands  fince  the 
plea  pleaded,  as  far  as  they  will  extend 
to  (atislyi  and  for  the  reiidue  out  (;f  future 
aifets  ^111^9  4KeUUrtnn,  As  to  the  firll  a 
confiderable  queftion  arifes  in  my  mind. 
Whether  a  general  judgment  of  aflets 
^amio  acc'tderunt  (admitting  tlie  pka), 
would  reach  the  intermediate  aifets  ac- 


crued between  the  plea  and  the  judg« 
ment;  for  fuch  judgment  is  generally 
underftood  to  relate  or  apply  to  affets 
accruing  ifter  the  judpnnt.  As  to  the 
fecor^  queftion,  a  fpecia)  replication  Qo 
the  effe^  faggcAed  has  all  the  appear^ 
ance  of  fufficiency  to  anfwer  the  pur« 
pofe,  fouc  I  fear  it  is  unprecedented,  and 
therefore,  perhips,  not  to  be  preferred  s 
But  if  die  end*  is  not  to  be  anfwered  bf 
eitbcrof  thofe,  the  three  methods,  thougk 
in  reality  experimental,  mu/l,  in  the  re- 
fUit  of  that  experiment,  fucceed  and  an- 
fwer every  purpofe ;  for,  in  difcufHng  the 
propriety  of  ir,  the  coiirt  mufl  neccflUrily 
difcufs  the  pogit  of  law,  how  the  affety 
in  quedion  are  to  b:  got  at  ?  and  that 
mufl  eventually  afcert.>in  the  proper  re- 
medy to  be  adopted.  In  Ihort,  it  ap- 
pears  to  me  to  be  a  new  cafe,  and  there- 
fore, perhaps,  4ui  application  tothe  court 
would  be  the  moil  eligible,  btcaufe  the 
fafetl  mode  of  redrefi  to  be  adopted. 

Thomas  Barrow. 


AND  the  faid  Jane,  by  John  Jones,  her  attorney,  comes  and  ^^^^^  '^»  "*'»• 
defends  the  wrong  and  injury,  when,  &c.  and  fays,  that  the  i&id  ^-^'^-f' ^^  "^'^ 

off;  ^<^  plene  adimntftrawt  \  4th,   outf^anding  debts  on  judgmknt  rkcovxrsd»  and  on  cote* 
XAMTs  for  the  payaient  of  amn  Vitib«i  wiih  fltnt-sdmrnjirawt  ^^tr. 

Vol.  III.  Q,  Thomas 
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Thomas  Howell,  deceafed,  did  not  undertake  or  promife  in  manner 
and  form  as  the  faid  Richard  hath  above  thereof  complained  againft 
her,  and  of  this  (he  puts  herfelf  upon  the  country,  &c«  and  for 
further  plea  in  this  behalf,  (he  the  faid  Jane,  by  leave  of  the  court 
here  for  this  purpofe  (irft  had  and  obtained,  according  to  the  form 
of  the  ftatute  in  fuch  cafe  made  and  provided,  fays,  that  the  faid 
Richard  ought  not  to  have  or  maintain  his  aforefaid  a£lion  thereof 
againft  her ;  becaufe  (he  fays,  that  the  faid  Richard  in  the  lifetime 
and  at  the  time  of  the  death  of  the  faid  Thomas  Howell,  to  wit,  at 
London  aforefaid,  in  the  pariih  and  ward  aforefiid,  was  indebted 
to  the  faid  Thomas  Howell  in  a  much  larger  fum  of  money  than 
the  money  fo  due  and  owing  from  the  faid  Jane,  as  fuch  adminif- 
tratrix  as  aforefaid   to  the  faid  Richard,  and  whereof  the  (aid 
Richard  ba;h  above  thereof  complained  againft  her  the  faid  Jane, 
to  wit,  in  the  fum  of  fix  hundred  pounds  of  lawful  money  of 
Great  Britain,    for  money   by  the   faid    Richard  before    that 
time  had  and  received  to  and  for  the  ufe  of  the  faid  Thomas 
Howell,  and  for  other  money  by  the  faid  Thomas  Howell  before 
that  time  lent  and  advanced  to  the  faid  Richard,  and  at  his  like 
fpecial  inftance  and  requeft  {  and  for  other  money  by  the  faid 
Thomas  Howell  before  that  time  lent  and  advanced  to  the  (aid 
'Richard  at  his  like  fpecial  inftance  and  requeft,  and  for  other  mo- 
ney before  that  time  due  and  owing  from  the  faid  Richard  to  the 
faid  Thomas  Howell,  upon  an  account  ftated  between  them  the 
faid  Richard  and  the  faid  Thomas  Howell»  which  faid  fum  of 
money  fo  due  and  owing  from  the  faid  Richard  to  the  faid  Thomas 
Howell  as  aforefaid,  at  the  time  of  the  exhibiting  of  the  bill  of  the 
(aid  Richard  againft  the  ^  faid  Jane,  remained  and  was  and  from 
thence  hitherto  hath  been,  and  ftill  is  due  and  owing  from  the  (aid 
Robert  to  the  faid  Jane,  as  fuch  adminiftratrix  as  afore(aid,  and 
which  (he the  (aid  Jane,  as  fuch  adminiftratrix  aforefaid,  is  ready  and 
willing,  and  here  offers  to  fetoiF  and  allow  to  the  faid  Richard  the 
faid  money  fo  from  him  dueand  owing  as  aforefaid,  or  fo  much  thereof 
as  the  damages  fuftained  by  the  faid  Richard  on  occafion  of  the  not  per- 
forming of  the  faid  feveral  promifes  and  undertakings  in  the  faid  de- 
claration mentioned  amount  to,  according  to  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided;  and  this  (he  the  faid  Jane  is  ready 
to  verify :  wherefore  (he  prays  judgment  if  the  faid  Richard  ought 
to  have  or  maintain  his  aforefaid  a£lion  thereof  againft  her,  &c. : 
PlnuMimmfirB^  And  foT  further  plea  in  this  behalf,  (he  the  faid  Jane,  by  like  leave 
^'*  of  the  court  here  for  this  purpofe  (irft  had  and  obtained,  according 

to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  fays, 
that  the  faid  Richard  ought  not  to  have  or  maintain  his  aforefaid 
aSion  thereof  againft  her,  becaufe  (he  fays,  that  (he  the  faid  Jane 
hath  fully  adminiftered  all  and  fingular  the  goods  and  chattels 
which  were  of  the  faid  Thomas  Howell,  deceafed,  at  the  time  of 
his  death,  and  which  have  ever  come  to  her  hands  to  be  admi- 
niftered, to  wit,  at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid,  and  that  (he  the  faid  Jane  hath  not,  nor  on  the  day  of 
exhibiting  the  bill  of  the  (aid  Richard^  or  at  any  time  afterwards, 

bad 
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had  (he  any  goods  and  chattels  which  were  of  the  faid  Thomas 
Howell,  deceafed,  at  the  time  of  his  death  in  the  hands  of  her  the 
Cud  Jane  to  be  adminiftered9  wherewith  (he  could  or  might  have 
paid  or  fatisfied  the  faid  Richard  bis  damages  on  occaii'^n  of  the 
non-performance  of  the  faid  feveral  promifes  and  undertak'n^cs  in 
the  faid  declaration  mentioned ;  and  this  Oie  the  faid  Jane  is  rcpdy 
to  verify :  wherefore  (he  prays  judgment  if  the  faid  Richard  ought 
to  have  or  maintain  his  aforefaid  adion  thereof  againft  her,  &c. 
And  for  further  plea  in  this  behalf,  (he  the  faid  Jane,  by  like  leave  Ju^f^meots  re- 
of  the  court  here  for  this  purpofe  firft  had  and  obtained,  according  cove>cd. 
to  the  form  of  the  flatute  in  iuch  cafe  made  and  provided,  fays,  that 
the  faid  Richard  ought  not  to  have  or  maintain  his  aforefaid  adion 
thereof  againft  her,  becaufe  (he  fays,  that  one  Thomas  Walter, 
fince  the  death  of  the  (aid  Thomas  Howell,  deceafed,  to  wit,  on 
the  fixth  day  of  March,  in  the  year  of  Our  Lord  17QO,    in  the 
court  of  great  feffions,  held  at  CardiiF,  in  and  for  the  county  of 
Glamorgan,  before  George  Hardinge,  and  Abel  Moyfey,  efquires, 
juftices  of  the  great  feffion  for  the  faid  county,  by  the  condderation  ^ 
and  judgment  of  that  court  recovered  againft  the  faid  Jane,  as 
executrix  of  the  laft   will  and  teftament  of  the  faid   I'homas 
Howell,  deceafed,  as  well  a  certain  debt  of  two  hundred  and  ten 
pounds  ten  {hillings,  as  alfo  ninety  (hillings,  which  in  and  by  the 
(aid  court  were  then  and  there  adjudged  to  the  faid  Thomas  Wal- 
ter for  his  dams^es  which  he  had  fuilained,  as  well  on  occadon  of 
the  detaining  of  that  debt,  as  for  his  cofts  and  charges,  by  him 
about  his  fuit  in  that  behalf  expended,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  faid  Thomas  Howell  decealed,  if 
(he  the  faid  Jane  had  fo  much  thereof  in  her  hands  to  be  ad- 
miniftered ;  and  if  (he  the  faid  Jane  had  not  fo  much  thereof  in  her 
hands  to  be  adminiftered,  then  the  faid  ninety  (hillings,  the  da- 
mages aforefaid,  to  be  levied  of  the  proper  goods  and  chattels  of 
the  (aid  Jane,  whereof  the  (aid  Jane  was  convicted,  as  by  the  re- 
cord and  proceedings  remaining  in  the  faid  court  of  great  feflions 
at  Cardiff  afore(aid9  in  the  county  of  Glamorgan,  more  tally  and 
at  large  appears,  which  faid  judgment  fo  had  and  obtained  as  afore- 
laid,  was  fo  had  and  obtained  for  a  true  and  juft  debt,  really  and 
truly  due  and  owing  from  the  faid  Thomas  Howell  in  his  life- 
time at  the  time  of  his  death   unto  the  (aid    Thomas  Wal- 
ter, and  at  the  time  of  the  recovery  of  the  faid  judgment  in  ar- 
rear  and  unpaid  i  and  which  faid  judgment  ftill  remains  in  its  full 
force,  ftrength,  and  effe£l,  except  as  to  the  fum  of  one  hundred 
pounds,  parcel  of  the  laid  debt  and  damages  fo  thereby  recovered: 
And  the  faid  Jane  further  fays,  that  one  Hopkin  Llewellyn,  here- 
tofore and  fmce  the  death  of  the  faid  Thomas  Howell  deceafed,  to 
wit,  on  the  feid  twenty-fixth  day  of  March,  in  the  year  of  Our 
Lord  1790,  in  the  court  of  our  lord  the  king  of  great  feflions  held 
at  Cardiff,  in  and  for  the  county  of  Glamorgan,  before  the  faid 
George  Hardinee  and  Abel  Moyfey,  efquires,  juftices  of  the  great 
feffions  of  the  &d  county,  by  the  confideration  and  judgment  of 
that  court  recovered  againft  the  faid  Jane,  as  executrix  ot  the  laft 

.  0,2  will 
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will  and  feftament  6f  the  faid  Thomas  Howell  dcceafcd,  as  well  a 
certain  d.bt  of  twenty-three  pounds  eight  {hillings  and  fixpence, 
*     as  alfo  ninety  fliillings,  which  in  and  by  the  faid  court  were  tHea 
and  there  aJjud^ed  to  the  faid  Hopkin  Llewe'Iyn  for  his  damages 
which  he  had  fuftamed,  as  Well  on  occafion  tf  the  detaining  of 
that  debt,  as  for  his  coft  and  charges  by  him  about  hi^  fuit  in  that 
behalf  expended,  to  be  levied  of  the  poods  and  chattels  which  Were 
of  the  faid  Thomas  Howell  dtceafed,  if  (he  the  fa:d  Jane  had  fo 
much  thereof  in  her  hands  to  be  adminiftered;  and  if  (he  had  not 
fo  much  thereof  in  her  hands  to  be  adnMnitlerid,  the  (aid  ninety 
fhillings  to  be  levied  of  the  proper  goods  and  chattels  of  the  faid 
Jane,  whereof  the  faid  Jane  was  ccnv  ifted,  as  by  the  record  and 
proceeding?  thereof  remaining  In  the  (aid  court  cf  ^reat  ftffion^at 
Cardiff  afcrefaid,  in  the  faid  county  of  Glamorgan,  mr:rc  fully 
and  at  large  appears ;  which  faid  laft  judgment  fo  had  and    btained 
as  aforefaid,  was  fo  had  and  obtained  for  a  juft  and  true  debt, 
really  and  truly  due  and  owing  from  the  faid  Thomas  Howell  in 
his  Iifetinr:e  and  at  the  time  of  his  death  to  the  faid  H^  pkin  Lle- 
wellyn, and  at  the  time  of  the  recovery  of  the  faid  la(^-mertirned 
judgment  in  arrcar  and  unpaid,  which  faid  laft- mentioned  judg- 
ment (till  remains  in  its  full  force,  ftrcngth,  and  effeft,  not  rc- 
verfed  or  annulled,  paid  off,  or  fatisficd  :  And  the  faid  Jane,   as 
adminiftratrix,  in  faft  further  f?ys,  that  by  a  certain  indenture,  of 
four  parts,  made  the  feventeenlh  day  of  OtSlober,  in  the  year  of 
Our  Lord  1786,  to  wit,  at  London  aforefaid^  in  the  parifh  and 
ward  aforefaid,  between  one  Herbert  Lloyd  and  one  T^homas 
Williams,  by  their  feveral  names  andadditi<  ns  therein  mentioned, 
of  the  firlt  part;  the  (aid  Thon  as  Howell,  by  his  name   and  ad- 
ditions therein  mentioned,  of  the  fccond  part ;  one  Walter  Rice 
Howell,  fmcc  deceaftd,  by  his  name  and   addition  therein   alfo 
mtniioned,  of  the  fourth  part;  one  part  (  f  which  faid  indenture, 
fealtd  with  the  fcal  if  the  faid  'Ihomap   Howell,  is  now  in  the 
poli(:(fion  of  Walter  Powell,  executor  of  the  ^aft  will  ana  tefta- 
ment  of  the  faid  W,  R.  H. ;  fo  that  (he  the  faid  Jane  cJinnot  bring 
the  fame  into  court  here,  the  faid    1  homas  Howell,  for  certain 
good  and  valid  ccnfidcrations  therein  n  entioned,  for  hmifelf,  his 
heirs,  executors,  and  adminiftrators,  and  for  each  and  every  of 
them,  did  covenant,  promifo,  grant,  and  agree  to,  and  with  the 
faid  Walter  Rice  Hovvtll,  and  his  affigns,  and  to  and  with  every 
of  them,  in  manner  and  form  following,  that  is  to  fay,  that  he  the 
laid  '1  homas  Howell,    his  heirs,  executors,  admin i  it  raters,  and 
affigns,  Ihould  and  would  yearly  and  every  year,  durln-  the  term 
of  the  nr^tural  life  of  the  faid  Walter  Rice  Howell,  it  the  faid 
Thomas  Howell  (hould  fo  long  live,  on  the  twenty- ninth  day  of 
September  yearly,  well  and  truly  pay,  or  caufe  to  be  paid  unto 
him  tue  faid  Waiter  Rice  Howell,  or  his  allij^ns,  the  clear  yearly 
annuity  or  fum  of  twenty-fevcn  pounds  fifteen  Inillings,  clear  df 
all  deductions,  payn.ents,  or  taxes  whatfoever,  the  firlt  payment 
thereof  to  commence  and  be  made  on  the  twenty- ninth   day  of 
September  next  enfuing  the  day  of  the  date  of  the  faid  indenture: 

And 
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And  the  faid  Jane  further  fays^  that  after  reciting  ambngft  other, 
things  in  the  faid  indenture,  that  whereas  one  Mary  Evans,  in 
the  faid  indenture  mentioned)  in  and  by  her  laft  will  and  tefla* 
meat  in  V  riting,  bearing  date  on  or  about  the  fourth  day  of  April, 
in  the  year  of  Our  Lord  1781,  amongft  other  thin<is,  did  give 
9pd  bequeath  unto  the  faid  Walter  Rice  Howell,  and  one  Thomai 
^ewisi  clerk)  ft  nee  deceafed,  their  executors  and  adminiftrators, 
(h^  fum  of  four  hundred  pounds,  which  (he  dirc£led  to  be  paid  tQ 
fheo)  within  one  year  after  her  deceaL%  by  her  executor  hereafter 
named,  in  truft,  that  they  the  faid  Walter  Rice  rioweli,   and 
Thomas  Lewis,  or  the  furvivor  of  them,  or  the  executors  or  ad- 
miuiftrators  of  fuch  furvivor  fhould  lay  out  the  fame  in  real  and 
other  good  fecurity,  until  Janetta  Iltida  Howell,  and  Maria  Elin 
zaberh  Howell,  daughters  of  the  faid  Thomas  Howell,  by  her    . 
niece  Jane  Howell^  or  one  of  them  (hould  attain  her  age  of 
twentyrone  years,  or  be  married,  and  when  the  faid  Janetta  Iltida 
Howell  Ihouid  attain  her  age  of  twenty  one  years,  or  be  married, 
fiiould  pay  the  fum  of  three  hundred  pounds,  part  of  the  fJd  four 
hundred  pounds,  to  the  faid  J.  1.  Howell,  her  executrix,  adtnini* 
ftratrix,  and  afHgns;  and  when  the  faid  M.  E.  Howell  fliould  at- 
tain hor  age  of  twenty-one  years,  or  be  married,  (hould  pay  th^ 
fum  of  one  hundred  pounds,  the  remainder  of  the  faid  fum  of  four 
hundred  poutids,  to  her  the  faid  M.  E.  Howell,  her  executors, 
adoiiniftrators,  and  affigns,  and  in  the  mean  time  (hould  pay  and 
apply  the  intereft  and  produce  of  the  faid  levcral  fums  of  three 
hundred  pounds  and  one  hundred  pounds  feveraily  bequeathed  to 
the  faid  J.  I.  Howell,  and  M.  E.  Howell  as  aforefaid^  and  that 
whereas  the  faid  Thomas  Lewis  wa$  fuice  dead  before  calling  ia 
the  faid  four  hundred  pounds  and  placing  the  fame  out  at  intereft, 
in  purfuance  of  the  directions  given  in  and  by  the  faid  wilt,  ltavin|( 
him  the  faid  Walter  Rice  Howell  him  furviving,  and  that  the  faid 
J.  L  Howeil,  and  M.  E.  Howell,  at  the  time  of  the  maicing  the 
laid  indenture,  were  infants,  and  unmarried  ;  and  that  wh.reas  th« 
faid  Thomas  Howell,  their  father,  who  was  intitled  to  the  annual 
intereft  of  the  (aid  four  hundred  p:)unds  during  their  minority,  uD"^ 
lil  they  refpeclively  married,  for  their  maintenance  and  education, 
ftanding  indebted  to  the  faid  W.  R.  Howell  in  manner  in  the  faid 
indenture  mentioned,  and  for  the  better  fee u ring  the  payment  of 
certain  annuity  or  yearly  fu  n  of  one  hundred  and  leventy-(ive 
pounds  therein  mentioned,  to  the  faid  Walter  Rice  Howell,  he  the 
(aid  Thomas  Howell  for  the  confiderations  therein  mentioned,  and 
by  virtue  of  all  and  every  power  in  the  faid  Thomas  Howell 
vefted,  did,  for  hin)felf,  his  heirs,  executors,  and  admin i ft rator^,  / 

by  the  faid  indenture  order  aiul  direct  the  faid  Walter  Rice  HowelJ 
to  call  in  the  faid  four  hundred  pounds,  and  to  lay  out  the  fame 
on  good  fecurity,  from  the  date  ot  the  execution  thereof,  and  to 
retain  the  yearly  intereft  and  produce  thereof  in  his  hands  for  the 
purpofc  afore(aid,  until  the  laid  J.  1.  Hovvell,  and  M.  E»  Howell 
(hould  refpe£Uvely  attain  the  age  of  cv^'cnty-one  years,  pr  (hould 
be  laarried,  whicA  (boitld  iiril  happteo^  ox  the  faid  yearly  iotert^ 
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of  the  faid  fum  of  four  hundred  pounds  being  not  paid  to  or  re- 
tained by  the  faid  Walter  Rice  Howell  and  his  af&gns  for  his  and 
their  own  ufe  and  benefit,  at  the  expence  and  charges  of  the  main* 
tenance  and  education  of  the  faid  children  as  aforefaid,  then  for 
the  further  fecuring  the  payment  of  twenty  pounds  to  the  faid 
W.  R.  Howell,  and  his  affigns,  for  the  life  of  the  laid  W.  R« 
Howell;  he  the  faid  J.  Howell,  for  himfelf,  his  heirs,  executors, 
and  adniiniftrators,  and  for  every  of  them,  did  further  covenant, 
promife,  grant,  and  agree  to  and  with  the  faid  W.  R,  Howell, 
and  his  ailigns,    and  to  and  with  every  of  them,  by  the  faid 
indenture  in  manner  and  form  following,   that  is   to  fay,    that 
he  the  faid   Thomas  Howell,   his  executors,   or  fome   or  one 
of  them,    ihould  and  would  yearly  and  every  year  during  the 
term  of  the  natural  life  of  the  ^id  W.  R.  Howell,  from  and  im- 
mediately after  the /aid  J.  L  Howell,  and  M.  £.  Howell  attaining 
their  refpe^ive  ages  of  twenty-one  years,  or  be  married,  which 
fliould  firft  happen,  or  the  faid  yearly  intereft  of  four  hundred 
pounds  being  not  paid  or  retained  by  the  faid  Walter  Rice  Howell 
as  aforefaid,  well  and  truly  pay,  or  caufe  to  be  paid  to  the  dud 
Walter  Rice  Howell,  and  his  affigns,  the  further  fum  of  twenty 
pounds,  for  and  in  lieu  of  the  intereft  money  of  the  faid  fum  of 
four  hundred  pounds,  fo  bequeathed  by  the  faid-  Mary  Evans  as 
aforefaid,  clear  of  all  deductions,  charges,  taxes,  afTeflinents,  or 
impofitions :  and  the  faid  Jane  in  fad  farther  faith,  that  the  (aid 
Thomas  Howell,  after  making  of  the  faid  indenture,  to  wit,  on 
the  firil  day  of  March,  in  the  year  of  our  Lord  1789,  at  London 
aforelaid,  in  the  parifh  and  ward  aforefaid,  died,  and  after  the  death 
of  the  faid  Thomas  Howell,  to  wit,  on  the  thirtieth  day  of  De- 
cember, in  the  third  year,  1 789,  at  London  aforefaid,  in  the  pa- 
ri(h  and  ward  aforefaid,  the  faid  W.  R.  Howell  alio  died,  leaving 
the  faid  J.  I.  Howell,  and  M.  £•  Howell  in  the  faid  indenture 
*      mentioned,  him  furviving,  and  without  their  having  attained,  or 
either  of  them  having  attained  the  age  of  twenty-one  years,  or 
been  or  being  married :  and  the  faid  Jane  in  fa£t  further  iaith) 
that  on  the  twenty-ninth  day  of  September  next  before  the  death 
of  the  faid  l^hoipas  Howell,  to  wit,  on  the  twenty-ninth  dav  of 
.    September,  in  the  year  of  Our  Lord  1788,  at  London  aforefaid, 
in  the  par^fli  and  ward  aforefaid,  a  large  fum  of  money,  to  wit, 
the  fum  of  fifty-five  pounds  ten  {hillings  of  the  faid  annuity  or 
yearly  fum  of  twenty -ieven  pounds  fifteen  {hillings,  in  the  faid  in- 
denture mentioned,  for  two  years  of  the  faid  annuity  or  yearly 
fum  of  twenty-feven  pounds,  ending  and  ended  on  the  day  and 
year  la{l  aforefaid,  became  and  was  due  and  owing  and  payable 
from  the  faid  Thomas  Howell  to  the  faid  W.  R.  Howell,  under  and 
by  virtue  of  the  bM  indenture,  and  of  the  faid  covenant  of  the  (aid 
Thomas  Howell  in  that  behalf  made  as  aforefaid :  and  the  faid  Jane 
in  fad  further  faith,  that  from  the  lime  of  the  making  of  the  laid 
indenture,  until  the  twenty-ninth  day  of  September  next  before 
the  death  of  the  faid  W.  R.  Howell,  to  wit,  on  the  twenty-ninth 
idy  of  September,  in  the  {aid  year  1789)  the  faid  yearly  intereft 
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In  the  faid  indenture  mentioned  of  the  faid  four  hundred  pounds 
therein  alfo  mentioned,  was  not  paid  to  or  retained  bj  the  faid  W« 
R.  HoweU,  but  fuch  intereft  was  for  and  during  all  that  time,  had 
and  received  by  the  (aid  Thomas  Howell  to  his  own  private  ufe 
and  benefit,  to  wit,  at  London  aforefaid,  in  the  pari(h  and  ward 
aforelaid,  and  that  on  the  day  and  year  aforefaid,  at  London  afore- 
faid, in  the  parifh  and  ward  aforefaid,  a  large  fum  of  money,  to 
wit^  the  fum  of  fixty  pounds  of  the  faid  yearly  fum  of  twenty 
pounds  in  the  iaid  indenture  mentioned,  and  thereby  as  afore- 
iaid  covenanted  to  be  paid  to  the  faid  W.  R.  Howell,  in  the  event 
of  fuch  intereft  as  aforefaid  not  being  paid  or  retained  by  him  the 
faid  W.  R.  Howell,  for  divers,  to  wit,  three  of  the  yearly  pay- 
ments of  the  faid  fum  of  twenty  pounds  in  the  iaid  indenture  men- 
tioned, became  and  was  due,  owing  and  payable  to  the  faid  W.  R. 
Howell,  under  and  by  virtue  of  the  faid  indenture,  and  of  the  faid' 
covenant  of  the  (aid  Thomas  Howell  in  that  behalf  made  as  afore* 
faid,  which  faid  feveral  fums  of  fifty-f|ye  pounds  ten  (hillings,  and 
|ixty  pounds  fo  becoming  and  being  due  and  payable  under  and  by 
virtue  of  the  faid  indenture,  and  of  the  aforefaid  covenants  of  the 
laid  Thomas  Howell,  are  ftill  due  and  in  arrear  from  the  faid  Jane, 
as  fuch  adminiflratrix  as  aforefaid,  unto  the  faid  Walter  Powell, 
executor  of  the  laft  will  and  teftament  of  the  faid  W.  R.  Howell 
deceafed,  to  wit,  at  London  aforefaid,  in  the  parifli  and  ward 
aforefaid  :  And  the  (aid  Jane  further  (ays,  that  £be  hath  fully  ad- 
miniftered  all  and  (ingiilar  the  goods  and  chattels  which  were  of 
the  faid  Thomas  Howell  deceafed,  at  the  time  of  bis  death,  which 
have  ever  come  to  the  hands  of  the  faid  Jane  to  be  adminiftered, 
except  ^oods  and  chattels  to  the  value  of  twenty  pounds,  to  wit, 
at  London  aforeiaid,  in  the  pariih  and  ward  aforefaid  ;  and  that  (he 
the  faid  Jane  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the 
bid  Richard,  or  at  any  time  afterwards,  had  (be  any  goods  or 
chattels  which  were  of  the  faid  Thomas  Howell  deceafed,  at  the 
time  of  his  death,  in  her  hands  to  be  adminiftered,  except  the  faid 
|oods  and  chattels  to  the  value  of  twenty  pounds,  which  are  not 
lufficient  to  pay  ofF  or  (atisfy  the  money  fo  as  aforefaid  due  and 
owing  on  the  laid  feveral  judgments  fo  recovered  as  aforefaid,  and 
on  the  (aid  indenture  and  covenants  herein  before  mentioned,  to 
which  they  are  charged  and  bound ;  and  this  (he  is  ready  to  verify: 
wherefore  (he  prays  judgment  if  the  faid  Richard  ought  to  have  or 
maintain  his  aforefaid  adion  thereof  againft  her,  &c* 

V.  Law£s. 


AND  the  faid  Sarah  Percival  and  Thomas,  by  H.  Ro(rer  their  Plea»  j(^,  gene^ 
attorney,  come  and  defend  the  wrong  and  injury,  when,  &c.  and  rHiffne,  neaaf 
fay,  that  the  faid  Thomas  Hales,  deceafed,  did  not  undertake  and  ^^^f\^^^^l 
promife  in  manner  and  form  as  the  faid  Margaret  hath  above  defendants,  ^^ 
thereof  complained  againft  thetn  ^  and  of  this  they  put  themfelves  ffiene  admmjlra^ 
upon  the  country,  &c. ;  and  the  faid  Sarah,  for  further  plea  in  ^ir  by  each  fe« 
this  behalf,  by  leave  of  the  court  here  for  this  purpofefirft  had  and  ^^^aUy. 

Q.4.  obtained 
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obtained,  according  to  the  form  of  the  ftatute  in  fuch  cafe  mstic 
a  id  provided,  for  hcrfelf  only  fays,  that  the  faid  M.  ought  not  to 
have  or  maintain  her  aforefaid  aifti.'n  thereof  againft  her,  becanfe 
(he  fays,  that  (he  has  itiily  adminiftered  all  and  lingular  the  goods 
and  chattels  which  were  of  the  faid  Thomas  Hales,  deceafed,  at  the 
time  of  his  death,  which  have  ever  come  to  or  been  in  her  hands^ 
#  to  be  adminiftered,  and  that  (he  the  faid  Sarah  hath  not,  fior 
had  (lie,  on  the  day  of  exhibiting  the  bill  of  the  faid  Margaret, 
or  has  fhe  had  at  any  timefince,  any  goods  or  chattels  which  were 
of  the  (aid  Thomas  Hales,  deceafed,  at  the  time  of  hfs  dea^,  m 
the  hands  of  the  faid  Sarah,  to  be  adminiftered ;  and  this  ihe  the 
faid  Sarah  is  ready  to  verify :  x^hcrefore  (he  prays  judgment  if  the 
(aid  Margaret  ought  to  have  or  maintain  her  afore^id  adtonthere* 
of  again(rher,  &c.  ;  and  for  furrhcr  plea  (the  (ame  plea  by  defen- 
dant Percival) ;  and  for  further  plea,5ec.  (fame  plea  by  def'-ndant 
Thomas  Green.)  £•  Wigley. 

Re^cattontak-  And  the  faid  Margaret,  as  to  tlie  faid  plea  of  the  (aid  Sarah 
Uig  iflue  on  the  Percival  and  Thomas,  by  them  (irft  above  pleaded  in  bar,  and 
«»»^"^»*™^  -whereof  they  have  put  themfelves  upon  the  country,  doth  the  like, 

*ud  *^t df'a?  ^^' '  ^"^  ^^  ^  ^^^  ^^^^  P*^*  °^  *^  ^^'^  ^^^^^  ^^  ^^^  fecondfy 
feti^futuroon  ^bove  pleaded  in  bar,  and  alfo  as  to  the  faid  plea  of  the  (aid  Per-* 

the  other  three  cival  by  him  thirdly  above  pleaded  in  bar,  and  alfo  as  to  the  faid 

pleas  jointly  on  plea  of  the  faid  Thomas  Green  by  him  laftly  above  pleaded  in 

the  event  of  the  ba^^  xhc  faid  Margaret  fays,  that  inafmuch  as  the  faid  Sarah  Per- 

for  th  ?'**tiff  ^'^^'  ^"^  Thomas  Green,  executors  in  form  aforefaid,  have  not 
'  in  or  by  their  (aid  feverai  pleas,  denied  the  aforefaid  adtion  of  the 
(aid  Margaret,  adminiftratrix  as  aforefaid,  nor  but  that  (he  the 
faid  Margaret,  adminiftratrix  as  aforefaid,  ought  to  recover  her 
damages  aforefaid  by  her  fuftained  on  occafion  of  the  non-per« 
formance  of  the  (aid  feweral  promifes  and  undertakings  in  the  faid 
declaration  mentioned  ;  and  forafmuch  as  the  faid  Margaret  can- 
not deny  but  that  the  faid  Sarah  Percival  and  Thomas  Green  have 
not  now,  nor  had  any  or  either  of  them  at  the  time  of  exhibiting 
the  bill  of  the  faid  Margaret  agamft  the  faid  Sarah  Percival 
and  Thomas  Green,  any  goods  or  chattels  which  were  of 
the  £iid  Thomas  Hales  deceafed,  at  the  time  of  his  death  in 
t*hetr  hands  to  be  adminiftered,  prays  judgment  and  her 
damages,  by  reafon  of  the  non-performance  of  the  feverai  pro- 
mifes and  undcrcakings  in  the  faid  declaration  mcnti<med,  to 
be  adjadged  and  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  faid  Thomas  Hales  deceafed  at  the  time  of  his  death, 
and  which  (hall  hereafter  come  to  the  hands  of  the  faid  Sarah 
Percival  and  Thomas  Green  to  be  adminiftered;  therefore  it  is 
adjudged  by  his  majefty's  court,  before  the  king  himfelf  here,  that 
the  fdid  Margaret  do  recovcrr  againft  »the  faid  Sarah  Percival 
and  Thomas  Green,  execucors  as  aforefaid,  her  damages,  by  rea- 
fon of  the  non-performance  of  the  faid  feverai  promifes  and  un-« 
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dortakings  in  the  &id  declaration  mentioned,  to  be  levied  of  6tw 
goods  and  chattels  which  virere  of  the  faid  Thocnai  Hales  deceafed 
,at  the  time  of  hit  death,  and  which  (hall  hereafter  come  to  the 
handt  of  the  faid  Sarah  Percivsd  and  Thomas  Green,  executors' 
as  afore£iid,  to  be  adminiilered,  in  cafe  the  iaid  ifiue  above  joined 
between  the  faid  parties  (hall  be  found  for  the  hid  Margaret,  but 
becslufe  it  is  unknown  to  the  court  of  our  lord  the  king, ;  be-, 
fore  the  king  himfelf  now  here,  what  damages  the  faid  ^IVtargaret 
hath  fuftained  by  reafon  of  the  premifes,  and  becaufe  it  is  uncef-' 
tain  whether  the  faid  Sarah  Percfval  and  Thomas  Green  will  be 
convrded  upon  the  faid  iiTue  above  joined  between  the  parties 
afof e&id  ;  and  becaufe  it  is  convenient  and  neceiTarj,  if  thej  be 
cc«ivi<Eled  thereupon,  that  there  be  but  one  taxation,  of  damages  in 
this  fiiit :  therefore  let  fuch  taxation  be  ftajed  until  the  trial  and 
determination  of  the  ifiue  above  joined  between  the  parties  afore<« 
iaid;  and  in  order  to  try  the  iaid  iiTue,  let  a  jury  come,  &c. 

Tho.  Bakrov*^ 


Dmchamps  and  Exbcutors,  5cc.     1    AND thefaid  John  Plea  toaftionat 
at  tbefuit  of  ^  Defchamps,     James  ^^^  <^t.  oi  plain- 

Randall  and  anothxr.  Assignees. 3 Danoh,  and  Catha- *'''^*'***^®*^*«?- 
rine  Hudfon,  executors  and  executrix  as  afbrefaid,  by  John  Beard  ^miflkn  "^  <J 
their  attorney,  come  and  defend  the  wrong  and  injury,  when,  &c.  bankrupt againft 
and  iay^  that  the  faid  John  Randall  and  Samuel  Lloyd,  ailignecs  defendantsaaex- 
as  aforeiaid,  ought  not  to  have  or  maintain  their  aforeiaid  adion  '^^i^c^rs,  of  ouu 
againft  them,  becaufe  they  fay,  that  one  Samuel  Marih,  in  the  ^f^}.  ***'*'*» 
lifetime  of  the  faid  Giles  Hudfon,  to  wit,  in  Eafter  term  in  the  mem  of  mSJf; 
twenty*fecond  year  of  the  reign  of  our  lord  the  now  king,  in  the  only,  bonds  for 
court  of  our  faid  lord  the  king,  before  the  king  himfelf  here  (the  payment  of  mo- 
Cud  court  then  and  ftiU  being  held  at  Weftminfter  in  the  county*  "^>''"^"^'^*»*- 
of  Middlefex),  by  bill  without  the  writ  of  our  faid  lord  the  king,  .«"  undcrcc^I 
by  the  confideration  and  judgment  of  the  faid  court  recovered  tain  conditlona 
agaiiifl  the  faid  Giles  Hudfon  as  well  a  certain  debt  of  (ixty-four  which  are  per- 
thoufand  pounds,  as  alfo  fixty-three  (hillings  for  the  damages  ^on^cd  of  tiie 
which  he  had  fuftained  by  reafon  of  the  detaining  that  debt,- *!^**^*  ^"^  ""*'"' 
whereof  the  faid  Giles  Hudfon  was  convided,  as  by  the  record  topbimfSTand 
and  proceedings  thereupon  remaining  in  the  faid  court  of  our  defendants  £[iew 
faid  lord  the  king,  before  the  king  himfelf  here,  to  wit,  at  Weft*  thac  the  com. 
minfter aforefaid,  more  fully  appears;  which  faid  judgment  ftill  "niffioncrs  had 
rcroaius  in  full  force  and  efFeS,  not  reverfed,  iatislied,  or  other-  tfoni^^^Jl  T' 
wife  vacated,  and  there  is  now  due  and  owing  thereupon  to  the  fendufts'"  for^* 
&id  Samuel  Marih  a  large  fum  of  money,  to  wit,  the  fum  of  one  fafne,whichwas 
hundred  and  iive  pounds  twelve  Ihiliin^s  and  tenpence  of  lawful  ^'^  depending 
money  of  Great  Britain,  to  wit,  at  London  aforefaid,  in  the  pa-  <>^<icbtsonjudg. 
ri(h  and  ward  aforefaid :  And  the  faid  defendants  further  fay,  that  ^^n^t'^^ftato? 
the  faid  G.  H.  in  his  lifetime,  to  wit,  on  the  eighth  of  January  in  his  lifetime 
A.  D.  1772,  to  wit,  at  London,  &c.  aforeiaid,  by  his  certain  «nd  againft  de. 

fendants  as  exe- 
cutor, and  of  debudue  by  fimple  contra^  by  teftatcr.        Another  bond,  for  payment  of  a  large  fum 
io  confideraiioh  of  a  marriage  between  defendant's  teftator  and  one  of  defendants,  on  condition,  which 
tooktffe^,  which  xnooey  is  Itill  due  to  aaother  of  defendants,  and  (atisfied. 

writing- 
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writing  obligatoiy,  foiled  with  his  feat,  and  now  (hown  t6  tbe 
court  of  eur  lord  the  king  before  the  king  himfelf  here,  the  date 
whereof  is  the  day  and  year  laft  afore£ud;  and  which  iaid  writ- 
ing«obligatory  was  then  and  there  made  for  a  good  and  valuable 
confideration,  acknowledged  himfelf  to  be  held  and  firmly  bound 
to  one  John  Defchamps  &e  elder,  nowdeceafed,  in  his  lifi^mei 
and  the  faid  John  Defchamps  the  now  defendant,  in  the  penal  fum 
of  feventeen  thoufand  four  hundred  pounds  of  lawful  money  of 
Great  Britain,  with  and  under  a  certain  condition  thereto  fub- 
fcribed,  that  in  cafe  a  marriage  between  the  faid  Giles  Hudfon 
and  the  iaid  Catharine  Hudfon  (then  Catharine  Defchamps}, 
ftoold  take  efFed,  and  ibe  the  iaid  £.  H.  ihould  happen  to  Iiir« 
▼ive  the  iaid  G.  H.  her  then  intended  hulband,  or  in  cafe  diere 
fliouU  be  any  child  or  children  between  him  and  the  iaid  G.  H> 
and  tbe  iaid  C.  H.  living  at  the  time  of  the  deceaie  of  the  £ud 
G.  H.  or  born  at  due  time  after  the  deceafe,  then  if  the  heirs, 
executor?,  or  adminiilrators  of  him  the  faid  G.  H.  did  or  ihouM, 
at,  upon,  or  immediately  after  the  time  of  his  deceaie,  well  and 
truly  pay  or  caufe  to  be  paid  unto  the  faid  J.  D*  the  elder,  and 
the  laid  j.  Defchamps  the  now  defendant,  or  one  of  them,  and 
the  furvivor  of  them,  or  the  executors  or  adminiftrators  of  fuch 
furvivor,  the  fum  of  eight  thoufand  feven  hundred  pounds,  toge- 
ther with  intereft  for  the  fame  at  and  after  the  rate  of  four  pounds 
per  cent,  per  annum;  and  from  the  timt  of  the  deceaie  of  him  the 
iaid  G.  H,  up  to  the  time  the  iaid  fum  of  eight  thou£uid  feven 
hundred  pounds  ihould  be  paid  for  the  benefit  of  fuch  perfon  and 
perfons,  and  to  and  for,  and  upon  the  feveral  ufes,  trulls,  intents 
and  purpofes  mentioned,  expreffed,  and  declared  in  and  by  one 
indenture  tripartite,  bearing  et^en  date  with  the  faid  bond,  and 
made  or  mentioned  to  be  made  between  the  iaid  Giles  Hudfen  of 
the  firft  pare,  the  faid  C.  H.  of  the  fecond  part,  and  the  (aid  J.  D. 
the  elder,  and  J.  D.  the  now  defendant,  of  the  third  part  (one 
part  of  which  faid  indenture,  fealed  with  the  refpedive  feals  of 
the  faid  G.  H.  the  faid  C.  H.  J.  D.  the  elder,  and  J.  D.  the 
now  defendant,  they  the  iaid  defendants  now  bring  into  court, 
the  date  whereof  is  the  day  and  year  laft  aforefaid),  then  the  faid 
obligation  was  to  be  void  and  of  no  efFeA*  otherwife  to  be  and  re- 
main in  full  force  and  virtue ;  which  faid  writing-obligatory,  at 
the  time  of  the  death  of  the  faid  G.  H.  was  in  full  force  and  ef- 
fcStj  not  fatisfiedy  difcharged,  or  cancelled  :  And  the  faid  defen- 
dants further  fay,  that  the  faid  marriage  between  the  iaid  G.  H« 
and  the  &id  Catharine  Hudfon  in  the  faid  condition  of  die  (aid 
writing-obligatory  mentioned,  after  the  making  of  the  faid  writ- 
ing-obligatory, to  wit,  on  the  ninth  day  of  January  in  the  year 
laft  aforefaid,  did  take  efFe£l,  to  wit,  at  Liondon,  &c,  afore&id ; 
and  the  faid  Catharine  Hudfon  furvived  the  faid  G.  H.  and  divers, 
to  wit,  three  children  between  the  (aid  G.  H.  and  tbe  faid  C*H« 
were  there  living  at  the  time  of  the  deceafe  of  the  faid  G.  H« 
and  the  faid  J.  TK  the  now  defendant  alfo  furvived  the  (aid  J.  D. 

the  elder,  who  died  in  the  lifetime  of  tbe  faid  G.  H.  ^  whereby, 
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and  according  to  the  tenor  and  cffcSt  of  the  faid  condition  of 
the  faid  writing-obligatory,  there  was  and  is  due  and  owing  there- 
upon to  the  faid  John  D.  the  now  defendant,  the  faid  fum  of  eight 
tboufand  kvcn  hundred  pounds  in  the  (aid  condition  mention^ : 
jffid  the  faid  defendants  further  fay,  that  the  faid  G.  H.  in  his  Another  bond  to 
lifetime    heretofore,    to    wit,    on  the  twentieth  day  ^f  April  ^^^j^^^' 
A.  D.  176^,  to  wit,  at  London,  &c.  aforefaid,  bv  his  certain 
writing-obligat<'ry,  feaied  witn  his  feal,  and  now  ibewn  to  the 
court  otour  faid  lord  the  king  before  the  king  himfelf  here,  the  date 
whereof  is  the  day  and  year  hd  aforefaid  (which  faid  mentioned 
writing-obligatory  was  then  and  there  made  for  a  juft  and  true 
debt),  acknowledged  himfelf  to  be  held  and  firmly  bound  to  the  (aid 
James  Danch  in  the  penal  fum  of  one  thoufand  one  hundred 
pounds  of  like  lawful  money  of  Great  Britain,  with  and  under  a 
ceruin  condition  thereto  fubfcribed,  that  if  the  faid  G.  H.  hift 
heirs,  executors,  or  adminiftracors,  or  any  of  them,  (hould  or 
did  pay,  or  caufe  to  be  paid  unto  the  faid  J.  Danch  the  fum  of 
five  hundred  and  fifty  pounds  with  intercft  for  the  fame,  after  the 
rate  of  five  pounds  by  the  hundred  pounds  by  the  year,  of  good 
and  lawful  money  of  Great  Britain,  on  the  twentieth  of  Octo- 
ber next  enfuing  the  date  thereof  the  faid  lad- mentioned  writing- 
obligatory  was  to  be  void,  or  elfe  to  remain  in  full  force  ;  which 
(aid  laft-mentioned  writing-obligatory,  at  the  time  of  the  death 
of  G,  H.  was  in  full  force  and  efFed,  not  £<iti&fied,  difcharged, 
or  cancelled,  and  there  was  then  due  and  owing  thereupon,  for 
principal  and  intereft  of  the  faid  James  D.  a  large  fum  of  money, 
to  wit,  the  fum  of  five  hundred  and  fifty*nine  pounds  two  (bil- 
lings and  threepence  ot  lawful  money  of  Great  Britain :  jfnd  the  '''^f^  ^efcnd- 
£ud  defendants  further  fay,  that  by  a  certain  indenture  made  on  t"^c*her*^^  h^* 
the  fifteenth  of  iVlay  A.  D.  1781,  to  wit,  at  Weftminfter  in  the  ^H^t^^txe^ 
county  of  iVliddlefex,  between  John  Thomas  Batt  efquire,  Fran«  cuton,  were  af. 
cis  Hargrave  efquire,  and  Francis  Ruilel  gentleman,  the  major  ^f^^^*    ^    • 
part  of  the  commiffioners  named  and  authorized  in  and  by  a  com-  ***"|^™P^  ^ 
miffion  of  bankruptcy  awarded  and  iffued  againft  William  Gines  ftaJ^  but  never 
and  Elcatz  Atkinfon  of  Lombard-ftreet  in  the  city  of  London,  made   a   diTi- 
bankers  and  copartners,  of  the  firft  part,  one  David  Caddell  and  dend,  whereby 
WiUiam  Whcatly  (by  the  name  and  defcription  of  David  Caddell  <»«fcn<*an»   *r« 
of  Chancery-lane  London,  gentleman,  meflenger  under  the  (aid  ***Wetoi!iecom. 
commiflion,  and  William  Wheatly,  of  Erith  in  the  county  of  h^vebroughTaa 
Kent,  efquire ;  which  faid  D.  C.  and  William  Wheatly,  toge*  aaion  for  fame 
iher  with  Giles  HudfonofBaiinghall-ftreet  in  the  city  of  London,  which  is ftuide- 
merchant,  are  provifional  aiSgnees  of  the  faid  bankrupts  ef^ate  P^^S- 
and  eiFcdis,  of  the  fecond  part,  and  the  faid  Giles  Hudfon  in  his 
lifetime,  and  the  (aid  plaintiffs,  by  the  names  and  defcriptions  of 
the  faid  Giles  Hudfon,    John   Kandall  of   Southampton-ftreet 
Bloomibury,  Ihipbuilder,  and   Samuel  Lloyd,  o^  Thames-ilreet 
J^ondon,  hopleller)  of  the  third  part  (reciting,  as  thereon  is  re- 
cited) the  faid  G.  H.  J.  R.  and  S.  L.  did  for  tnemfelves  feve- 
nily  and  refpeAively,  and  for  the  feveral  and  refpedtive  heirs,  exe- 
cutors, a|)d  adminiliratoirsi  covenant,  promife,  and  a^ree  to  and 

with 
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irith  the  faid  commiifioner«{,  parties  to  the  fa! d  indenture,  tfiaf 
the  fard  G.  H.  J.  R.  and  S.  L.  their  executors,  adminiftrators, 
and  afSgns,  (hould  ana  would,  from  time  to  time,  and  at  all  times 
thereafter,  upon  the  reafonahle  requeft  or  other  notice  to  them 
given  for  that  purpofe,  make,  render,  and  give  unto  the  faid 
tommifltonerf,  parties  to  the  fame  indenture,  or  the  major  part  of 
the  (aid  commiffioners,  in  and  by  the  faid  commiffion  named  and 
authorized,  or  the  niajor  part  of  the  commiffioners  to  be  named 
in  and  by  any  renewed  commiffion  which  might  be  awarded  againft 
the  faid  W.  O.  and  £.  A.  at  fuch  time  and  place  as  they  ftould 
appoint,  a  true,  jufl,  and  perfect  account  in  writing  under  the 
hands  of  the  faid  G  H.    J.  R.  and  S.  L.  then  executors  and  ad- 
miniArators  of  all  and  fmgular  the  eflate  and  effefts  of  the  faid 
W,  G.  and  E.  A.  which  they  the  faid  G.  H.  J.  R.  and  S.  L  their 
executors  and  adminiftrators,  (hould  have  then  recovered  and  re- 
ceived by  virtue  or  means  of  the  fame  deed  of  affignnteiit  or 
otherwife,  ai)d  all  fuob  monie^^  as  upon  fuch  account  (hould  ap- 
pear to  have  been  fo  had  and  received,  fliould  and  would  well  and 
truly  pay  and  diftribute,  or  caufe  to  be  paid  and  diflributed  unto 
and  amongft  all  and  every  the  creditors  of  the  faid  W,  G.  and 
£.  A.  who  had  then  already  fought  relief,  or  (hould  thereafter  in 
due  time  come  and  feek  relief  under  and  by  virtue  of  the  fiud 
commiffion,  according  to  the  diredions  of  iht  feveral   (^atutes 
therein  mentioned,  in  proportion  to  the  feveral  debts  owing  to 
and  proved  by  them  refpectively  under  the  (aid  commiffion,  in 
fuch  manner  as  the  faid  commiffioners,  or  the  maior  part  of  them, 
ibould,  by  an  order  for  that  purpofe,  dired  and  appoint,  as  by  the 
fame  indenture  will  more  fully  appear ;  by  virtue  of  which  fame 
indenture,  they  the  faid  G.  H.  in  his  lifetime,  J.  R.  and  S.  L* 
became   ifititled    to   all    and    (ingular  the    goods   and  chattels, 
debts,  fum  and  fums  of  money,  and  all  other  the  ef^ate'  and  ef- 
feds  of  and  belonging  unto  the  faid  W.  G.  and  £.  A.  upon    the 
trults  in  the  faid  indenture  mentioned  :  And  the  faid  defendants  in 
fa£t  fiiy,  that  at  and  before  the  order  of  dividend  hereafter  men* 
tioned,  divers  debts  to  a  large  an:ount,  to  wit,  the  fum  of  forty- 
three  thoufand  four  hundred  and  thirty- fix  pounds  five  (hillings 
and  tenpence,  were  proved  under  the  (aid  comniiffion,  and  fundry 
claims  were  alio  duly  made  of  other  debts  under  the  (aid  comtnif- 
fion  to  a  large  amount,  to  wit,  the  further  fum  of  one  thoufand 
three  hundred  and  nmety  pounds  Htteen  (hillings  and  elevenpence, 
to  wit,  at  Wcftminftcr  in  the' county  of  Middlcfcx   atorefaid  : 
And  the  (aid  aefendants  further  fay,  that  the  faid  G-  H.  J.  R. 
and  S.  L.  in  the  lifetime  of  the  faid  G.  H.  and  before  the  time  of 
the  making  of  the  faid  order  of  dividend,   had  recovered  and   re- 
ceived divers  large  lums  of  money,  part  of  and  arifing  from  the 
file  of  the  ^.ftitfs  and  effecis  of  the  faid  W,  G.  and  E.  A.   by 
virtue  and  means  of  the  faid  indenture,  to  wit,  at  Weftminfter 
aforefaid,  and  afterwards,  to  wit,  on  the  tenth  day  of  December 
A.  D.  1781,  at  Weftmmfter  in  the  county  of  Middlefcx  afore- 
said, the  faid  G.  H.  J.  K«  and  S.  L.  in  the  iifetime  of  the  faid 

G,H. 
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G.  H.  admitted  that  they  had  fufficient  money  in  their  hands  to 
pay  all  the  creditors  of  the  bankrupts  wht>  had  proved  their  debts 
under  the  faid  commtfSon,  and  to  referve  for  tbofe  who  had 
claimed  under  the  fame,  after  the  rate  of  two  (hillings  in  the  pound 
on  the  refpedtve  debts  fo  proved  and  claimed ;  and  the  faid  John 
Thomas  Batt,  Francis  Hargrave,  and  Francis  Ruffel,  ptirfuant 
to  the  faid  commriEon,  did  then  and  there  order  and  direft  that  the 
&id  G.  H.  J.  R.  and  S.  L.  (hould  forthwith  pay  and  divide  unto 
and  amongft  all  and  every  the  creditors  of  the  faid  bankrupts  who 
had  proved  then  debts  under  the  faid  commifiion  two  (hillings  m 
the  pound  upon  fuch  their  refpeilive  debts,  and  referve  the  fame 
for  thofe  who  had  fo  claimed,  until  they  fliould  have  proved  fuch 
their  refpcflive  claims,  whereof  the  faid  G,  H.  J.  R.  and  S,  h. 
afterwards,  in  the  lifetime  of  the  faid  G.  H.  to  wit,  on  the  feme 
day  and  year  laft  aforefaid,  at,  &c.  aforefaid,  had  notice;  and 
though  more  than  a  reafonable  time  has  elapfed  for  that  purpofe^ 
yet  the.  faid  G.  H.  J.  R.  and  S.  L.  in  the  lifetime  of  the  faid 
G.  H.  did    not,  nor   did  any  or  either   of  them  pay  and  di- 
ftribute,  nor  have  the  (aid   J.  R.  and   S.  L.  or  any   or  either 
of  them,    fince   his    deceafe,    diftributed   and    paid    (although 
often  reque(^ed)  unto  and  amongft  the  faid  creditors  of  the  faid 
bankrupts,   who  had  proved  the  debts  under  the  faid  commiflion 
a5  aforefaid,  or  any  of  them,  two  (hillings  in  the  pound  upon  fuch 
their  refpei^ive  debts,  or  any  fum  of  money   whatfoevcr,    but 
the  £ime  and  every  part  thereof  is  flill  unpaid,  contrary  to  the 
form  and  effedl  of  the  faid  indenture,  and  o\  the  faid  covenant  of 
the  fa)d  Giles  Huofon  in  that  behalf  made  as  aforefaid :  And  thie 
faid  defendants,  executors  and  executrix  as  as  aforefaid,  in  h&  fur- 
ther fay,  that  the  damages  fuilained  by  the  (aid  J.  J.  Batt,  F.  H. 
and  J   R.  by  reafon  of  the  non^performance  of  the  faid  covenant 
in  maimer  atoreiaid,  amount  to  a  large  fum  of  money,  to  wit,  the 
fum  of  one  thoufand  four  hundred  and  thirty  fix  pounds  feventeen 
(hillings  and  eightptnce,  v^hich  laid  fum  of  one  thoufand  four  hun- 
dred and  thirty  fix  pounds  feventeen  Ihiilings  and  eightpence  is 
due  and  owing  trom  the  faid  defendant,  as  executor  and  exe- 
cutrix as  aforeiaid  to  the  faid  J.  F.  B.  F.  H.  and  they  the  faid 
J.  F  B.  F.  H.  and  F.  R.  have  brought  an  a£tion  for  the  fame, 
^hich  is  dill  depending  againft  the  faid  defendants,  executors  and 
executrix  as  aforefaid,  to  wit,  at  Weftminlfer  aforefaid  in  the 
county  ot  Middlefex  aforefaid :  And  the  faid  J.  D.  the  now  defen-  D^bti  t*  pnt- 
dant,  J.  Danch,  and  C.  H.  further  fay,  thar  the  faid  G.  H.  in  his  j?^,?^^'^ 
lifetime,  and  at  the  time  of  his  death,  was  truly  and  juftly  indebt    ^^  the  v#* 
ed  to  the  faid  James  Danch  and  one  Elizabeth  Maynard,  widow,  jbd labour, &c 
and  one  John  Cartwnght  Maynard,  partners  and  joint  dealers,  in 
the  funher  lum  of  one  hundreci  and  ten  pounds  fifteen  (hillings  and 
tenpence  of  like  lavful  money,  for  divers  goods,  wares,  atid  mer- 
chandizes by  the  laid  John  D.   hi.  Maynard,  and  J.  C.  Maynard 
before  that  time  (old  and  delivered  to  the  faid  G.  H.  and  at  his 
fpecial  inltance  and  rcquelt,  and  for  the  work  and  labour,  care 
and  diiigemre  of  the  faid  Joifm  D^nch,  KHzabeth  M.  and  J.  C.  M. 
before  xJaax  time  done,  pcrtormcd,  and  beltowed  in  and  about  the 

bufi« 
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buflnefs  of  the  faid  G.  H.  and  for  the  faid  G.  H.  and  at  his  Irke 
Another  judg-  fp^cial  inftance  and  requeft  :   And  the  faid  defendants  further  fay^ 
ment  to  another  that  one  Ann  Fludfon,  fpinfter,  after  the  death  of  the  faid  G.  H. 
perfon,  unfatis-  to  wit,  in  t' after  term  in  the  twenty- third  year  of  the  reign  of 

***•* tk^^T^A  ^"^  ^^^^  ^^  ^^^  '^^"g*  '"  ^'^  court  of  our  (aid  lord  the  king 
amT  as  execu'  ^^^^^  ^^e  king  himfelf  here,  to  wit,  at  Weftminfter  afore* 
Ion.*  '^di  by  bill  without  the  writ  of  our  faid  lord  the  king,  and  by 

the  confideration  and  judgment  of  the  fame  court  recovered 
againft  the  faid  defendants,  as  executors  and  executrix  as  afore« 
(aid,  fix  hundred  and  fixty-five  pounds  nineteen  (hillings  and 
fourpence  for  the  damages  which  he  badfuftained  by  reafon  of  the 
not  performing  certain  promifes  and  undertakings  theretofore  made 
by  the  faid  G.  H«  in  his  lifetime  to  the  faid  Ann  Hudfon,  as  al(o 
five  pounds  for  her  cofb  and  charges  by  her  about  her  fuit  in  that 
behalf  expended,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  (aid  G.  H.  at  the  time  of  his  death,  and  which,  after 
iatisfying  the  feveral  debts  and  fums  of  money  therein  mentioned, 
ihould  thereafter  come  to  the  hands  of  the  faid  defendants,  or 
any  or  either  of  them,  to  be  adminiftered,  as  by  the  record  and 
proceedings  thereof  now  remaining  in  the  court  of  our  faid  lord 
the  king  before  the  king  himfelf  here,  to  wit,  at  Weftminfter 
a(bre(aid|  more  fuUv  appears  j  which  (aid  laft-mentioned  judgment 
flill  remains  in  full  force  and  effed,  not  in  any  wife  reverfed,  fa* 
tisfied,  or  otherwife  vacated  [there  were  a  great  number  of  other 
For  Juft  debts,  judgments,  fimilar  to  the  laft  contained  in  the  plea]  :  And  the 
faid  defendants  further  fay,  that  the  feveral  judgments  fo  had  and 
obtained  by  the  (aid  Ann  Hudfon,  &c.  &c.  &c.  &c.  &c.  refpec- 
tively  againft  them  the  (aid  defendants,  as  executors  and  execu* 
trix  as  aforefaid,  were  had  and  obtained  for  a  true  and  juft  debt^ 
really  and  bonaiide  due  and  owing  from  the  faid  G.  H.  at  the  time 
of  his  death  to  them  the  faid  Ann  Hudfon,  &c.  &c.  &c.  &c.  &c« 
refpedively,  and  at  the  time  of  the  rendering  the  faid  feveral  judg- 
p/rm  tf^MM^rtf..  ments,  wholly  unpaid  and  unfatisiied:  And  the  faid  defendants 
wv  uitray  four-  further  fay,  that  they  have  fully  adminiftered  all  and  iingular  the 
teenpouDdf.     ^^^^  ^^j  chattels  which  were  of  the  (aid  G.  H.  at  the  time  of 
his  death,  which  have  ever  come  to  the  hands  of  them  the  (aid 
defendants,  or  any  or  either  of  them,  to  be  adminiftered,  except 
•goods  and  chattels  to  the  value  of  ten  pounds ;  and  that  they 
have  not,  nor  hath  any  or  either  of  them,  nor  bad  they,  or  any 
or  either  of  them,  at  the  time  of  the  exhibiting  the  faid  bill  of  the 
faid  plaintiffs,  or  at  any  time  (ince,  any  goods  or  chattels  which 
were  of  the  faid  G.  H.  at  the  time  of  his  death,  in  their  or  any 
of  their  hands,  to  be  adminiftered  (except  the  (aid  goods  and 
chattels  to  the  value  aforefaid,  which  are  not  fufficient  to  pay  and 
fatisfy  the  feveral  debts  and  funis  of  money  due  and  owing  in  man- 
ner and  on  the  feveral  occafions  aforefaid,  and  which  are  liable  and 
fubieft  to  the  payment  and  (atisfa£lion  thereof ;  and  this  they  the 
faid  defendants  are  ready  to  verify:  wherefore  they  pray  judg- 
ment if' the  faid  plaintiffs  ought  to  have  or  maintain  their  afore- 
£iid  adion  thereof  againft  themj  and  they  bring  into  court  here 

the 
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die  letters  teftamentary  of  the  Ciid  G.  Hb  deceafed,  whereby  it 
folly  appears  to  the  court  here  that  they  the  faid  defendants  are 
executors  and  executrix  of  the  laft  wiU'and  teftament  of  the  faid 
G.  H*  deceafedy  and  have  the  execution  thereof,  &c. 

Drawn  by  Mr,  Tidd. 

Smith,  executor,  &c.        ^     AND  the  (aid  plaintiff 

agalnfi  I  prays  a  day  to  imparl  to  the  SpecSjl  nepfiea. 

HiOFORD,  CLERK,  AND  ANOTHER  I  faid  plea,  and  it  is  granted<><»toap!eaoe 

ADMINISTRATOR,  &c.  "'him,  &c.  and  thereupon  a^^^^^'i?^ 

day  is  given  to  the  parties  aforefaid,  to  come  before  our  lord  the'JJ^*  iSI? forth 
king  at  Weftminfter,  on  Tuefday  next  after  the  eighth  day  of  St.  and  ferriag  «r 
Hilary,  that  is  to  fay,  for  the  faid  plaintiff  to  imparl  to  the  faid  U^^^  vA  tl»t 
plea,  and  then  to  reply  to  the  fame,  &c,  at  which  day,  before  our  ^  ^^  •^"*  •* 
lord  the  king  at  Weftminfter,  came  the  parties  aforefeid  by  their  ^  ^atfaiS 
attomie^  aforefaid :  And  the  (aid  plaintiff  (ays,  that  he,  by  reafon  i^a  afleci  in  i» 
of  any  thing  by  the  faid  defendants  in  their  faid  plea  above  alledg-  handtliiflkieHi^ 
ed,  ought  not  to  be  barred  from  having  his  aforefaid  adion  there-  A^ 
of  maintained  againft  the  (aid  defendants ;  becaufe  he  faith  that  he 
the  (aid  plaintiff  for  the  recovery  of  his  damages  by  him  fuftained 
on  occafion  of  the  not  performing  of  the  faid  promifes  and  under- 
takings in  the  faid  declaration  mentioned,  after  the  death  of  the 
(aid  Anthony  Cro(re,  to  wit,  on  the  fifth  day  of  September,  in  the 
twentieth  year  of  the  reign  of  our  lord  the  now  king,  fued  and 
prolecuted  out  of  the  court  of  our  lord  the  now  king,  before  the 
kinghimfelf  (the  faid  court  then  and  ftill  being  held  at  Weftmin-  . 
fter  in  the  county  of  Middlefex],  a  certain  writ  of  our  faid  lord 
the  king,  called  a  latitat^  againft  the  (aid  defendant,  dire6bed  to  the 
(herlfF  of  Gloucefler(hire,  by  which  faid  writ  our  faid  lord  the 
king  commanded  the  faid  fherifF  that  he  (hould  take  the  faid  de- 
fendants by  the  names  and  defcription  of,  &c.  if  they  might  be 
found  in  his  bailiwick,  and  them  (kfely  keep,  fo  that  the  faid 
iheriff  might  have  their  bodies  before  our  lord  the  king  at  Weft- 
minfter,  on  Monday  next  after  the  morrow  of  All  Souls  then  next 
following,  to  anfwer  unto  the  (aid  plaintiff  in  a  plea  of  trefpafs,  and 
that  the  (aid  (heriff  (hould  have  there  then  that  writ,  as  by  the  faid 
writ  may  more  fully  and  at  large  appear  \  which  faid  writ  fo  fued 
and  profecuted  out  of  the  (aid  court  by  the  faid  plaintiff  againft 
the  faid  defendants,  with  intent  that  the  faid  defendants  might 
each  be  fued  refpeSively  with  a  copy  thereof  according  to  the 
form  of  the  ftatute  in  fuch  cafe  made  and  provided,  and  be  there- 
by compelled  to  file  and  put  in  common  bail  at  the  return  thereof 
b  the  faid  court  of  our  faid  lord  the  king,  before  the  kinghimfelf, 
•  at  the  fuit  of  the  faid  plaintiff,  and  that  the  faid  plaintiff  might, 
upon  fuch  their  filing  and  putting  in  fuch  their  common  bail,,  ex- 
hibit his  bill  againft  the  (aid  defendants,  as  adminiftrators  afore- 
faid, all  and  fingular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  faid  Anthony  CroSt  deceafed,  at  the  time  of 
his  death,  with  the  will  of  the  faid  Anthony  annexed,  for  the  re- 
covery of  his  damages  aforefaid :  And  the  faid  plaintiff  further  faith, 

that 
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tiiftt  afterwards^  to  wit,  on  the  eleventh  day  of  SeptanbcTy  in  the 
twentieth  year  aforefaid,  the  faid  Henry,  one  of  the  defendants, 
was  ferved  in  due  manner  with  a  copy  of  the  (aid  writ,  and  after- 
.  wards,  to  wit,  on  the  fixth  day  oH  Odober,  in  the  year  aforefaii!, 
the  faid  John,  the  other  of  the  defendants,  was  likewife  fued  with 
a  copy  of  the  faid  writ,  according  to  the  form  of  the  ftatute  in  fuch 
Cafe  noade  and  provided,  to  wit,  at  Yate,  and  then  and  there  had 
notice  of  the  faid  fuit  of  the  faid  plaintiff:  And  the  faid  plaintiflF 
further  faith,  that  at  the  return  of  the  faid  writ,  on  Monday  next 
after  the  morrow  of  All  Souls  therein  mentioned,  before  our  lord 
the  king  at  Weftminfter,  came,  as  well  the  faid  plaintiff,  by  bis 
faid  attorney  as  the  faid  defendants,  by  Edward  Chum,  the  younger, 
their  attorney  aforefaid,  and  thereupon  the  faid  plaintiff  then  and 
there,  to  wit,  in  and  of  Michaelmas  term,  in  the  twenty-firft 
year  of  the  reign  of  the  now  king,  exhibited  his  bill  agaioft  the 
£iid  defendants  in  the  faid  court  here,  in  manner  and  form  afore- 
faid :  And  the  faid  plaintiff  fays,  that  the  faid  defendants,  at  the 
time  of  the  faid  fuing  and  profecuting  of  the  faid  writ  of  latUat  out 
of  the  faid  court  here,  and  afterwards  and  after  the  (aid  defendants 
were  ferved  with  copies  thereof,  and  had  notice  of  the  0iid.futt  of 
(he  faid  plaintiff  as  aforefaid,  had  divers  goods  and  chattels  which 
were  of  the  iaid  A.  C.  deceafed,  at  the  time  of  his  death  in  their 
hands  to  be  adminiftered,  to  the  value  of  the  damages  afore(aid» 
by  the  faid  plaintiff  above  demanded,  wherewith  the  faid  defend- 
ants might  and  ought  to  have  fatisHed  the  faid  plaintiff  his  damages 
aforefaid,  to  wit,  at  Yate,  aforefaid ;  and  this  he  is  ready  to  verify : 
wherefore  he  prays  judgment  and  his  damages,  by  reafon  of  the 
premifes  to  be  adjudged  to  him,  &c«  Foster  Bower. 


And  the  faid  defend- 
ants, as  to  the  faid  plea 
of   the    &id    plaintiff    hy 


RqolndCT,    id-  HlOPORD,  CLERK,  AND 

mitting  the  fu-  ANOTHER  ADMINISTRATOR,  &C. 

jng    out    and  at  the  fuit  rf  ^    _,^ 

i^ll^but  f!^  Smith,  executor,  &c,  J  him  above  pleaded  by  way 
^t*  defendant  ^^  ^^P'X  ^^  ^^  ^^'^  P^^  ^  ^^  ^^'^  defendants  by  them  above  plead- 
had  not  affeu,  ed  in  bar,  (ay,  that  notwithftanding  any  thing  by  the  faid  plaintiff 
*«•  in  his  faid  plea  fo  pleaded  by  way  of  reply  alledged,  he  the  faid 

plaintiff  ought  not  to  have  his  aforefaid  a£tion  thereof  maintained 
againft  them ;  becaufe  they  fay  that  though  true  it  is  that  the  faid 
plaintiff  did  fue  andprofecute  out  of  the  &id  court  of  our  faid  lord 
^he  king,  before  the  king  himfelf  now  here,  the  faid  writ  of  latitat 
in  his  iaid  plea  fo  pleaded  by  way  of  reply  mentioned,  and  that  they 
the  faid  defendants  were  refpedively  ferved  with  a  copy  there<rfj 
and  had  notice  of  the  faid  fuit  of  the  faid  plaintiff,  as  the  faid  plain- 
tiff hath  above  in  his  faid  plea  fo  pleaded  by  way  of  reply  alledged, 
yet,  for  rejoinder  in  this  behalf,  they  the  faid  defendants  fay,  that 
they  the  iaid  defendants  had  not  at  the  time  of  the  fuing  and  pro- 
.fecuting  of  the  faid  writ  of  latitat  out  of  the  faid  court  here,  and 
.afterwards  and  after  the  faid  defendants  were  fued  with  copies 
thereof,  and  had  notice  of  the  faid  fuit  of  the  faid  plaintiff  as 
»aforeiaid,  or  at  any  or  cither  of  thofe  times,  goods  or  chattels 

which 
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which  ware  of  the  faid  A*  C.  at  the  time  of  his  death,  in  theif 
hands  to  be  adminiftered,  wherewith  he  might  or  could  have  fatis* 
fied  the  faid  plaintiff  his  damages  aforeiaid,  or  any  part  thereof, 
in  manner  and  fbrm  as  the  faid  plaintiff  hath  above  in  his  faid  plea 
by  him  above  pleaded  by  way  of  reply  alledged ;  and  of  this  the 
fsud  defendants  put  themfelves  upon  the  country,  &c. 

V.Lawes* 


BoLTOK,  AHD  AKOTHER  EXECUTORS,!       AND  the  faid  defend-  Pica  o{  iup«ri<Jr 

&c,  (ants  by  A.  B.  their  at- debts, to wir,  » 

at  the  fuit  $f  f  torney,  come  and  defend  J"»cment 

EcLES,  GENT.  ONE,  &c.  J  the  wrong  and   >njury>  afligncc    ot  a 

when,  &c.  and  fay,  that  the  faid  plaintiff  ought  not  to  have  or  main-  bankrupt      ji. 
tain  his  aforefaid  a£tion  aeainft  them  \  becaufe  they  fay  that  they  gaitift    defchd^ 
the  laid  defendants  have  fully  adminlftered  all  and  Angular  the  •"'»*  *«ftatos  in 
goods  and  chattels  which  were  of  the  faid  T,  W.  deccafed,  at  the  ^|,^''*''"^'/JJ^ 
time  of  his  death,  and  which  have  ever  come  to  the  hands  of  the  faid  fi^mdin^^    mol 
defendants,  and  that  they  have  not  <  nor  hath  either  of  them,  nor  at  the  ney    expended 
time  of  the  exhibiting  of  the  bill  of  the  faid  plaintiff,  or  at  any  by  one  of  the 
time  afterwards,  had  they  or  either  of  them,  in  their  or  cither  oi^}^^^^^^^     in 
their  hands  or  poffeffion,  any  goods  or  chattels  which  were  of  the  fojI^J^ft^Qn  *  ^^ 
iaid  T.  W.  deceafed,  at  the  time  of  his  death  unadminiftered|  ceflator*s  debts* 
whereby  the  faid  plaintiff  could  or  might  have  been  fatisfied  his  9LT\Apieneadmim. 
damages  on  occauon  of  the  non-performance  of  the  faid  feveral  A*'"'^*'*'/''^'^ 
promifes  and  undertakings  in  the  (aid  declaration  mentioned,  or  5**^!?**^^***"°' 
any  part  thereof ;  and  they  the    faid  defendants   are   ready  to  j", £  \^  \y\th 
verify,  wherefore  they  pray  judgment  if  the  faid  plaintiff  ought  to  which  they  an 
have  or  maintain  his  aforefaid  aAion  againft  them,  &c< :  And  for  charsed. 
fiirther  plea  in  this  behalf,  they  the  faid  defendants,  by  leave,  &Ci 
lay,  that  the  faid  plaintiff  ought  not  to  have  or  maintain  his  afore- 
faid adion  thereof  againft  them ;  becaufe  they  fay,  that  one  Rich- 
ard Parkes  and  one  Daniel  Morgan,  as  affignees  of  the  eftates 
and  effe^s  of  one  Thomas  Downing,  a  bankrupt  within  the  true 
intent  and  meaning  of  the  feveral  ftatutes  made,  and  then  and  now 
m  force  concerning  bankrupts,  fome  or  one  of  them^  in  the  life-^ 
time  of  the  faid  T.  W.  deceafed,  to  wit,  in  Michaelmas  term^  in 
the  twenty-firft  year  of  the  reign  of  our  lord  the  now  king^  in  the 
court  of  our  faid  lord  the  king,  before  the  king  himfelf  (the  faid 
coun  then  and  ftill  being  held  at  Weftminfter  in  the  county  of 
Middlefex),   by  the  confideration  of  the  faid  court,  recovered 
againft  the  faid  T.  W.  one  hundred  and  fifty-five  pounds  of  law- 
ful, &c.  which,  in  and  by  the  faid  court  of  our  faid  lord  the  king, 
before  the  king  himfelf,  were  adjudged  tothem  the  faid  R.  P.  and 
D.  M.  as  fuch  affignees  as  aforefaid,  for  their  damages  which  they 
bad  fuftained,  as  well  on  occafioo  of  the  not  performing  certain 
promifes  and  undertakings  by  the  faid  Tk  W.  in  bis  lifetime,  and 
before  the  faid  J.  D.  became  fuch  bankrupt  as  aforefaid,  made  to. 
the  faid  J.  D.  as  for  their  cofts  and  charges  by  them  about  their 
fuit  in  that  behalf  expended,  whereof  the  faid  T.  W.  in  his  life- 
Vol,  111,  R  time 
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time  was  conviQicd,  as  by  the  record  and  proceedings  thereof  re- 
maining in  the  (aid  court  of^ur  faid  lord  the  king,  before  the  kingf 
bimfelf  here,  more  fully  and  at  large  appears  ;  vvhich  faid  judg- 
ment has  not  been  in  any  manner  reverfed,  annulled,  fet  afide,  or 
vacated^  but  is  ftill  in  full  force,  ftrength  and  effect,  for  a  part  of 
the  money  therein  mentioned,  that  is  to  fay,  for  the  fum  of  one 
hundred  pounds,  which  ftill  remains  unpaid  and  unfatisfied,  to 
wit,  at  Weftminfter  aforefaid:  And  the  faid  defendants  further 
fay,  that  the  faid  T.  W,  deceafed,  in  his  lifetime,  to  wit,  on  the 
fourteenth  day  of  June  A.  D.  1775,  at  Weftminfter  afore&id, 
by  his  certain  writing-obligatory,  bearing  date  the  day  and  year 
laft  aforefaid,  and  fealed  with  his  feal,  and  then  and  there  made  for  a 
true  and  juft  debt,  acknowledged  himfelf  to  be  held  and  firmly 
One  of  defend,  bound  to  one  Jofeph  Saunders:  And  the  faid  defendants  further 
ants  paid  away  f^y^  that  the  faid  T.  W.  in  his  lifetime,  [there  were  feveral  other 
•m  S^T'of  outftanding  bonds  pleaded] :  And  the  faid  defendants  further  fay, 
uilacor'ft  debts.  ^"^^  J'  ^*  (^"^  ^^  ^^  defendants),  fo  being  fuch  executor  as  afore- 
faid, after  the  deceafe  of  the  faid  T.  W.  and  before  the  exhibiting 
of  the  (aid  bill  of  the  faid  plaintiff  againft  them  the  iaid  defendants, 
to  wit,  on,  &c.  at,  &c.  advanced,  difl)urfcd,  paid,  laid  out,  and 
expended  divers  fums  of  money,  in  the  whole  amounting  to  a  large 
fum  of  money,  to  wit,  the  fum  of  five  hundred  pounds  of  lawful 
money  of  Great  Britain,  of  his  own  proper  monies,  in  and  about 
the  payment,  (atisfa6lion,  and  difcharge  of  divers  true  and  juft 
debts,  which  were  due  and  owing  by  and  from  the  iaid  T.  W.  at 
the  time  of  his  deceafe,  and  for  and  on  account  and  in  refpeft 
to  the  perfonal  eftate  of  the  faid  T.  W.  which  faid  fum  of  five 
hundred  pounds,  fo  by  the  faid  J.  B.  advanced,  difl^urfed,  paid, 
laid  out,  and  expended  as  aforefaid,  at  the  time  of  the  exhibiting 
of  the  faid  bill  of  the  faid  plaintiff  againft  them  the  faid  defendants, 
remained  and  continued,  and  ftill  doth  remain  and  continue  whoUy 
in  arrear,  unpaid  and  unfatisfied,  to  him  the  faid  J.  B.  to  wit,  at 
Weftminfter  aforefaid :  And  they  the  (aid  defendants  further  (ay, 
that  the  faid  feveral  writings-obligatory  herein  before  mentioned 
are,  and  each  and  every  of  diem  is  ftill  outftanding,  unpaid,  and 
Tleneadmimpa-  unfatisfied,  to  wit,  at  Weftminfter  aforefaid:  And  they  the  faid 
•vit  except  5I.  defendants  further  fay,  that  they  have  fully  adminiftered  all  and 
which  jR  not  fingular  the  goods  and  chattels,  rights  and  credits,  which  were  of 
Shofcdebu'  *^  ^^'^  '^-  ^-  deceafed,  at  the  time  of  his  death,  which  have 
*  come  to  the  hands  of  them  the  faid  defendants,  or  either  of  them, 
to  be  adminiftered,  and  that  they  have  not,  nor  hath  either  of 
them,  nor  had  they  or  either  of  them,  at  the  time  of  exhibiting 
the  (aid  bill  of  the  (aid  plaintiff  againft  them,  or  at  any  other  time 
iince,  any  goods  or  chattels  which  were  of  the  faid  T.  W.  de- 
ceafed, at  the  time  of  his  death  in  their  or  in  either  of  their  hands 
to  be  adminiftered,  except  goods  and  chattels  to  the  value  of  five 
pounds,  which  are  not  fufficient  to  pay  or  fatisfy  the  faid  judg- 
ments and  writings-obligatory  herein  before  mentioned,  and  the 
aforefaid  demand  of  him  the  faid  J.  B,  to  which  they  are  bound 
and  chargeable ;  and  this  they  arc  ready  to  verify  j  wherefore  they 

pray 
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|>ray  judgment  if  the  faid  plaint! (F  ought  to  have  or  maintain  his 
tford^id  a(!2ion  againft  them,  &c. 

W.  Baldwin. 

it^AYSHAM,  EXECUTRIX,  &C.  ^        AND   the   faid  de-  piea  of  JUDO- 

at  thefuit  of  Vfendant,  by  A.  B.  her  ment       ««- 

Bacon  AND  ANOTHER  EXECUToRS^&c,  J  attorney,    comes  and  covi»«DinC. 
defends  the  wiongand  injury,  when,  &c.  and  fays,  that  the  faid  ^jnJff,  "i^ 
)}laintifiB  ought  not  to  have  and  maintain  their  faid  zQxon  againft  ^d/«w. 
her  \  becaufe  (he  fays  that  one  Frederick  Young  and  Elizabeth 
his  then  Wife,  in  the  lifetime  of  the  faid,  &c.    [defendant's  teftator] 
to  wit,  in  Eafter  term,  in  the  fifteenth  year  of  the  reign  of  our 
lord  the  now  king,  in  his  majcfty's  court,  before  Sir  William 
De  Grey,  knt.  and  his  companions,  then  his  majefty's  juftices, 
of  the  bench  at  Weftminfter,  by  the  confideration  of  that  court 
recovered  againft  the  faid,  &c.   [defendant's  teftator],  as  well  a 
certain  debt  of  two  thoufand  pounds,  as  alfo  nineteen  pounds  ftS-* 
teen  (billings,  which  in  and  by  the  faid  court  of  our  faid  lord  the 
king  of  the  bench,  were  adjudged  to  the  faid  F.  Y.  and  Elizabeth 
his  wife,  for  the  damages  which  they  had  fuftained,  as  well  oa 
occafion  of  the  detaining  of  that  debt,  as  for  their  cofts  and  char- 
ges by  them  about  their  fuit  in  that  behalf  expended,  Whereof  the 
faid  John   [defendant's  teftator],  in  his  lifetime,  was  convifted, 
as  by  the  faid  record  and  proceedings  thereof  remaining  in  the  (aid 
court  of  our  faid  lord  the  king  of  the  b'fnch  at  Weftminfter  afore- 
faid,  mor^  fully  and  at  large  appears,  which  faid  judgment,  fo  had 
and  obtained,  was  fo  had  and  obtained  for  a  juft  and  true  debt ;  and 
the  faid  judgment  ftill  remains  in  its  full  force,  ftrength,  and  efFed, 
not  reverfed,  annulled,  fet  afide,  or  in  any  wife  paid  off  or  fatisfied : 
And  the  (aid  defendant  further  faith,  that  flie  hath  fully  admini* 
ftered  all  and  fingular  the  goods  and  chattels  which  were  of  the 
faid,&c.  [defendant's  teftator],  deceafed,  at  the  time  of  his  death, 
which  have  ever  come  to  her  hands  to  be  adminiftered,  except 
goods  and  chattels  to  the  value  of  three  hundred  and  ninety-four 
pounds,  to  wit,  at,  &c.  aforefaid ;  and  that  ftie  the  faid  defendant 
hath  not,  nor  on  the  day  of  exhibiting,  &c.  or  at  any  time  (ince, 
had  file  any  goods  or  chattels  which  were  of  the  faid,  &c.  [defend- 
ant's teftator],  deceafed,  at  the  time  of  his  death  in  her  hands  to 
be  adminiftered,  except  the  goods  and  chattels  to  the  value  of  the 
faid  three  hundred  and  ninety-four  pounds,  which  are  not  fufficient 
to  pay  off  and  difcharge  the  money  due  and  owing  on  the  faid 
judgment  fo  recovered  as  aforefaid,  to  which  they  are  charged  ;  ^ 
and  this  (he  is  ready  to  verify ;  wherefore  (he  prays,  judgment  if 
the  &id  plaintiffs  ought  to  have  or  maintain  their  aforefaid  adioa 
againft  her,  &c.  V.  Lawks.  ' 

Blackeston  and  others  ^     AND  the  faid  plaintiffs  (ay,  that  Replication  to  a 
at  the  fuit  of  [notwithftanding  any  thing  by  the  plea  of  Tupenor 

Speldon,  executor,  &c.  -^faid  defendant  above  in  pleading  debt  pleaded, 
alledgedy  they  the  faid  plaintiffs  ought  not  co  be  barred  from  hav- 
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time  was  convidied,  as  by  the  record  and  proceedings  thereof  re^ 
maining  in  the  faid  court  of^our  faid  lord  the  king,  before  the  kin^ 
himfelf  here,  more  fiilly  and  at  large  appears  ;  which  faid  judg-« 
ment  has  not  been  in  any  manner  reverfed,  annulled,  fet  afide,  or 
vacated,  but  is  ftill  in  full  force,  ftrength  and  effect,  for  a  part  of 
the  money  therein  mentioned,  that  is  to  fay,  for  the  fum  of  one 
hundred  pounds,  which  (till  remains  unpaid  and  unfatisfied,  to 
wit,  at  Weftminfter  aforefaid:  And  the  faid  defendants  further 
fay,  that  the  faid  T.  W.  deceafed,  in  his  lifetime,  to  wit,  on  the 
fourteenth  day  of  June  A.  D.  1775,  at  Weftminfter  afore&id, 
by  his  certain  writing-obligatory,  bearing  date  the  day  and  year 
laft  aforefaid,  and  fealed  with  his  feal,  and  then  and  there  made  for  a 
true  and  juft  debt,  acknowledged  himfelf  to  be  held  and  firmly 
One  of  defend,  bound  to  one  Jofeph  Saunders:  And  the  faid  defendants  further 
«ntt  paid  away  fay,  that  the  faid  T.  W.  in  his  lifetime,  [there  were  feveral  other 
•m  difcW^lf  ou^a"<J!"g  bonds  pleaded] :  And  the  faid  defendants  further  fay, 
uiUtor*ft  debts.  ^'^^  J*  ^*  (^"^  ^^  ^^  defendants),  fo  being  fuch  executor  as  afore- 
faid, after  the  deceafe  of  the  faid  T«  W.  and  before  the  exhibiting 
of  the  (aid  bill  of  the  faid  plaintiff  againft  them  the  £iid  defendants, 
to  wit,  on,  &c.  at,  &c.  advanced,  difl)urfed,  paid,  laid  out,  and 
expended  divers  fumsof  money,  in  the  whole  amounting  to  a  large 
fum  of  money,  to  wit,  the  fum  of  five  hundred  pounds  of  lawful 
money  of  Great  Britain,  of  his  own  proper  monies,  in  and  about 
the  payment,  (atisfa6lion,  and  difcharge  of  divers  true  and  juS 
debts,  which  were  due  and  owing  by  and  from  the  faid  T.  W.  at 
the  time  of  his  deceafe,  and  for  and  on  account  and  in  reiped 
to  the  perfonal  eftate  of  the  faid  T.  W.  which  faid  fum  of  five 
hundred  pounds,  fo  by  the  faid  J.  B.  advanced,  din)urfed,  paid, 
laid  out,  and  expended  as  aforefaid,  at  the  time  of  the  exhibiting 
of  the  faid  bill  of  the  faid  plaintiff  againft  them  the  faid  defendants, 
remained  and  continued,  and  ftill  doth  remain  and  continue  wholly 
in  arrear,  unpaid  and  unfatisfied,  to  him  the  faid  J.  B.  to  wit,  at 
Weftminfter  aforefaid :  And  they  the  (aid  defendants  further  fay, 
that  the  faid  feveral  writings-obligatory  herein  before  mentioned 
are,  and  each  and  every  of  them  is  ftill  outftanding,  unpaid,  and 
Tlentadmmflra'  unfatisfied,  to  wit,  at  Weftminfter  aforefaid  :  And  they  the  faid 
'vH  except  5I.  defendants  further  fay,  that  they  have  fully  adminiftered  all  and 
which    ifi    not  fingular  the  goods  and  chattels,  rights  and  credits,  which  were  of 

tisfthofcdlbw  ^^^  ^^*^  '^-  ^^'  deceafed,  at  the  time  of  his  death,  which  have 
■  come  to  the  hands  of  them  the  (aid  defendants,  or  either  of  them, 
to  be  adminiftered,  and  that  they  have  not,  nor  hath  either  of 
them,  nor  had  they  or  either  of  them,  at  the  time  of  exhibiting 
the  (aid  bill  of  the  faid  plaintiff  againft  them,  or  at  any  other  time 
iince,  any  goods  or  chattels  which  were  of  the  faid  T.  W.  de- 
ceafed, at  the  time  of  his  death  in  their  or  in  either  of  their  hands 
to  be  adminiftered,  except  goods  and  chattels  to  the  value  of  five 
pounds,  which  are  not  fufficient  to  pay  or  fatisfy  the  faid  judg- 
ments and  writings-obligatory  herein  before  mentioned,  and  the 
aforefaid  demand  of  him  the  faid  J.  B.  to  which  they  are  bound 
and  chargeable ;  and  this  they  arc  ready  to  verify;  wherefore  they 

pray 
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|>ray  judgment  if  the  faid  plaintiiF  ought  to  have  or  maintain  his 
tfordEud  adlion  againft  them,  &c. 

W.  Baldwin. 

it^ATSHAM,  EXECUTRIX,  &C.  -^        AND   the   faid  de-  pica  of  JUDO- 

at  thefu'tt  of  Vfendant,  by  A.  B.  her  ment       m- 

Bacokt  anoanothbr  executors, &c J  attorney,    comes  and  covi»«d  inc. 
defends  the  wjong  and  injury,  when,  &c.  and  fays,  that  the  faid  ^ja^^ffl  ilarM 
tolaintifiB  ought  not  to  have  and  maintain  their  faid  adion  againft  and/«w. 
her  \  becaufe  (he  fays  that  one  Frederick  Young  and  Elizabeth 
his  then  Wife,  in  the  lifetime  of  the  ftid,  &c.    [defendant's  teftator] 
to  wit,  in  Eafter  term,  in  the  fifteenth  year  of  the  reign  of  our 
lord  the  now  king,  in  his  majefty's  court,  before  Sir  William 
De  Grey,  knt.  and  his  companions,  then  his  majefty's  juftices, 
of  the  bench  at  Weftminfter,  by  the  confideration  of  that  court 
recovered  againft  the  faid,  &c.   [defendant's  teftator],  as  well  a 
certain  debt  of  two  thoufand  pounds,  as  alfo  nineteen  pounds  fif-^ 
teen  (billings,  which  in  and  by  the  (aid  court  of  our  faid  lord  the 
king  of  the  bench,  were  adjudged  to  the  faid  F.  Y.  and  Elizabeth 
his  wife,  for  the  damages  which  they  had  fuftained,  as  well  oa 
occafion  of  the  detaining  of  that  debt,  as  for  their  cofts  and  char- 
ges by  them  about  their  fuit  in  that  behalf  expended,  whereof  the 
(aid  John   [defendant's  teftator],  in  his  lifetime,  was  convifted, 
as  by  the  faid  record  and  proceedings  thereof  remaining  in  the  faid 
court  of  our  faid  lord  the  king  of  the  b'^nch  at  Weftminfter  afore- 
faid,  mor^  fully  and  at  large  appears,  which  faid  judgment,  fo  had 
and  obtained,  was  fo  had  and  obtained  for  a  juft  and  true  debt ;  and 
the  faid  judgment  ftill  remains  in  its  full  force,  ftrength,  and  effed, 
not  reverfed,  annulled,  fet  afide,  or  in  any  wife  paid  off  or  fatisfied : 
And  the  (aid  defendant  further  faith,  that  (he  hath  fully  admini* 
ftered  all  and  Angular  the  goods  and  chattels  which  were  of  the 
faid,&c.  [defendant's  teftator],  deceafed,  at  the  time  of  his  death, 
which  have  ever  come  to  her  hands  to  be  adminiftercd,  except 
goods  and  chattels  to  the  value  of  three  hundred  and  ninety-four 
pounds,  to  wit,  at,  &c.  aforefaid;  and  that  (he  the  faid  defendant 
hath  not,  nor  on  the  day  of  exhibiting,  &c.  or  at  any  time  fince, 
had  file  any  goods  or  chattels  which  were  of  the  faid,  &c.  [defend- 
ant's teftator],  deceafed,  at  the  time  of  his  death  in  her  hands  to 
be  adminiftered,  except  the  goods  and  chattels  to  the  value  of  the 
faid  three  hundred  and  ninety-four  pounds,  which  are  not  fufficient 
to  pay  off  and  difcharge  the  money  due  and  owing  on  the  faid 
judgment  fo  recovered  as  afore(aid,  to  which  they  are  charged  ;  *^ 
and  this  (he  is  ready  to  verify ;  wherefore  (he  prays,  judgment,  if 
the  faid  plaintiffs  ought  to  have  or  mainuin  their  aforefaid  adioii 
againft  her,  &c.  V.  Law>s. 

Blackeston  and  oth£RS  ^     AND  the  faid  plaintiffs  fay,  that  Replication  to  • 
atthefuiiof  ?notwithftanding  any  thing  by  the  plea  of  ruperior 

Speldon,  EXECUTOR,  &c.  -^faid  defendant  above  in  pleading  debt  pleaded* 
alledgedy  they  the  faid  plaintiffs  ought  not  to  be  barred  from  hav- 
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N  ing  and  maintaining  their  aforefaid  aAion  againft  him  the  faid  de*- 
fendant;  becaufe,  protefiing  that  the  faid  plea  and  the  matter 
therein  contained,  in  manner  and  form  as  the  fame  are  above 
pleaded  and  fct  forth,  are  not  fufficient  in  law  to  bar  them  tbefcid 
plaintiiFs  from  having  and  maintaining  their  aforefaid  afiion 
againft  him  the  faid  defendant,  for  replication  in  this  behalf  they 
fay,  that  after  the  making  of  the  faid  v^'riting -obligatory  in  the 
faid  plea  alledged  to  have  been  made  by  the  faid  W.  S.  [defendant's 
teftator],  to  the  faid  John  Baker  in  the  faid  plea  mentioned,  and 
before  the  pleading  the  faid  plea,  to  wit,  on  the  firft  day  of  Janu- 
ary A.  D.  1783,  the  laid  writing-obligatory  to  the  faid  John  Baker 
andall  money  thereon  due  and  payable,  was  fully  paid  off,  dif- 
charged,  and  fatisiied  unto  him  the  faid  John  Baker,  to  wit,  at 
Weftminfter,  &c, :  But  the  faid  plaintiffs  in  hSt  further  fay,  that 
notwithftanding  fuch  payment  and  difcharge  of  the  faid  writing- 
obligatory  to  the  faid  John  Baker  as  aforefaid,  the  (aid  writing- 
obligatory  is  ftill  kept  on  foot  uncancelled,  by  the  fraud  and 
.  covin  of  the  faid  defendant,  with  intent  to  defraud  them  the 
faid  plaintiffs  of  their  damages  by  them  fuftained  on  occafion  of 
the  premifes  in  the  faid  declaration  mentioned  ^  and  this  they  are 
ready  to  verify;  wherefore  they  pray  Judgment  and  their  damages 
.  by  them  fuftained  on  occafion  of  the  (aid  premifes,  to  be  adjudged 
to  them,  &c. 

It  does  not  appear  by  the  inftru  Aions  commonly  fo ;  but  I  think  It  is  fuffid- 

wkcn  or  by  whom  the  bond  in  quedion  enUy  certain  to  meet  any  objedion. 
yvM  paid,  I  hare  therefore  drawn  the  V.  La  wis. 

replication  very  open^  aad  perhaps  un» 


Plea  by  execu-  Bevan,  EXECUTOR,  icc  ^  AND  the  faid  defendant,  by  A.  B 
tor,  that  tcfta.  at  the  fu it  of  Uis  attorney,  comes  and  defends  the 

tor  nonaffumppt  ikM  ''  \  /  •    •  i_  «  J 

to  lU,  ad,  an<f  MoFFATT.  J  wrong  and  mjury,    when,  &c.    and 

laA  Counts,  and  as  tothe  firft,  fecond,  and  laft  Counts  in  the  (aid  declaration,  fays, 
as  to  the  3d  that  the  faid  J.  B.  teftator,  non  ajjumpfit  :  And  as  to  the  3d  Count 
Count,  divers  \^  (jje  faid  declaration  mentioned,  he  the  faid  defendant  fays,  that 
fums^rom  *ef!  *^^  ^**^  plaintiff  aSHo  non  \  becaufe  he  faith  that  the  faid  J.  B.  the 
tator  to  defend-  teftator,  in  his  lifetime,  to  wit,  on  the  twenty-fifth  day  of  March 
ant  himfeif,  and  1773)  at  London  aforefaid,  in  the  parifti  and  ward  aforefaid,  by 
fltne  Mdmimjirm.  ))}$  certain  writing-obligatory,  fealed  with  his  feal,  and  the 
*'^^fam  which  ^^^^^  of  our  lord  the  king  now  here  fliewn,  the  date  whereof  is 
he  retains  in  part  *^^  ^^Y  ^"^  J^^^  '^^  aforefaid,  and  then  and  there  made  for  a  juft 
iatisfaAion.       and  true  debt,  acknowledged  himfelf  to  be  held  and  firmly  bound 

to  the  faid  defendant  in  the  fum  often  thoufand  pounds  of  lawful, 
&c.  to  be  paid  to  the  faid  defendant  when  he  the  faid  J.  B.  (hould 
be  thereunto  required,  wi^  a  condition  thereto  fubfcribed,  that 
if  the  faid  J.  B.  his  heirs,  executors,  or  adminiftrators,  ftiould  and 
did  well  and  truly  pay,  or  caufe  to  be  paid  unto  the  faid  defendant, 
his  executors,  adminiftrators,  or  affigns,  the  full  fum  of  five 
thoufand  pounds  of  good  and  lawful  money  of  Great  Britain,  ou 
or  before  the  twenty-fixth  day  of  March  17749  together  with 

lawfiil 
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lawful  intereft  for  the  fame,  dien  that  obligation  to  be  void,  or 
clfe  to  remain  in  full  force  and  virtue ;  which  writing-obligatory, 
at  the  time  of  the  death  of  the  faid  J.  B.  was  in  full  force  and 
ciTeA,  not  fatisfied,  difcharged,  or  cancelled  ;  and  at  the  time  of 
the  death  of  the  faid  J.  B.  there  was  due  to  the  faid  defendant  upon 
the  faid  writing  obligatory  of  the  faid  J.  B.  for  principal  and  in^ 
tereit,  the  fum  of  five  thoufand  and  fifteen  pounds  five  (hillings  : 
And  the  faid  defendant  further  faith,  that  the  faid  J.  B.  in  his  life- 
time, to  wit,  on  the  faid  twenty-fixth  of  March  A.  D.  1773,  at, 
&c.  aforefaid,  by  his  certain  other  writing-obligatory,  fealed,  &c. 
[fee  out  another  bond  as  before]  to  the  defendant  on  the  penal  fum 
of  twelve  thoufand  pounds,  conditioned  for  the  payment  of  fix  thou- 
fand pounds  on  the  twenty-fixth  day  of  March  1776,  upon  which 
fix  thouf<ind  and  eighteen  pounds  eighteen  {hillings  was  due  for 
principal  and  intereft  at  teftator's  death  :  And  the  faid  defendant 
further  faith,  that  the  faid  J.  B.  in  his  lifetime,  to  wit,  on  the 
eighteenth  of  April  17739  at,  &c.  aforefaid,  made  his  lafl  will 
and  tcflament  in  writing,  and  thereby  conflituted  and  appointed 
the  faid  defendant  executor  thereof,  and  afterwards,  to  wit,  on  the 
day  and  year  laft  aforefaid,  there  died,  without  altering  or  revok- 
ing the  fame,  after  whofe  death  the  faid  defendant  there  proved 
the  faid  will,  and  took  upon  himfelf  the  burthen  of  the  execution 
thereof :  And  the  faid  defendant  further  faith,  that  he  hath  fully 
adminiflered  all  and  fingular  the  goods  and  chattels,  riehts  and 
credits,  which  were  of  the  faid  J.  B.  at  the  time  of  his  death, 
which  have  come  to  the  hands  of  the  faid  defendant  to  be  adniini- 
fiered  ;  and  that  he  hath  not  any  goods  or  chattels  which  were  of 
the  faid  J.  B.  at  the  time  of  his  death  in  his  hands  to  be  adminiflcr* 
ed,  nor  had  any  on  the  day  of  exhibiting,  &c.  or  at  any  time  fince, 
except  goods  and  chattels  to  the  value  of  four  thoufand  one  hun- 
dred and  feventeen  pounds  two  ibillings  and  fixpence,  which  were 
not  fufficient  to  fatisfy  anddifcharge  the  writing- obligatory  afore- 
faid, or  the  money  due  thereon,  and  which  he  the  (aid  defendant 
retains  in  his  hands  towards  fatisfa<Stion  thereof  j   and  this,  &c.  j 
wherefore,  ice.  if,  &c.  F.  Buller. 

AND  the  faid  Thomas  and  Edward,  by  John  W.  their  attorney,  PlmeaMnyha. 
come  and  defend  the  wrong  and  injury,  when,  &c.  and  fay,  that  V^  ^^  »<*«»««". 
the  faid  Catharine  ought  not  to  have  or  maintain  her  aforefaid 
adion  thereof  againfl  them;  becaufe  they  fay  that  they  have  fully 
adminiftei^pd  all  the  goods  and  chattels  which  were  of  the  faid 
Sarah  at  the  time  of  her  death,  which  have  come  to  their  or  either 
of  their  hands  to  be  adminiftered ;  and  that  they  have  not  nor  hath  . 
either  of  them  any  goods  or  chattels  which  were  of  the  faid 
Sarah  at  the  time  of  her  death  to  be  adminiftered ;  nor  had  any 
on  the  day  of  exhibiting  the  bill  of  the  faid  Catharine,  nor  at  any 
time  afterwards ;  and  this  they  are  ready  to  verify;  wherefore  they 
pray  judgment  if  the  faid  Catharine  ought  to  have  or  maintain  her 
aforefaid  adion  thereof  againft  them,  &c.  W«  Baldwin. 
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Plea  offiene  ad-      AND  thc  faid  William  Hawes,  by  John  Nix  his  attom«y> 
mtnftravit,  and  comes  and  defends  thc  wrong  and  injury,  when,  &c.  and  feys, 
outitandjDg       ^^^^  ^^ic  faid  Robert  Mein  ought  not  to  have  or  maintain  his  afore- 
faid  action  thereof  againft  him;   becaufe  he  iays  that  the.  faicl 
William  Hawes  hath  fully  adminiflered  all  and  fingular  the  goods 
and  chattels  which  were  of  the  faid  Elizabeth  Bell  at  the  time  of 
her  death,  >yhich  have  ever  come  to  the  hands  of  him  the  (aid 
William  Hawes  to  be  adminiftered  i  and  that  he  hath  not,  noroa 
the  day  of  the  exhibiting  of  thc  bill  of  the  faid  Robert  Mein,  or  at 
any  time  fmce,  had  any  goods  and  chattels  which  were  of  the 
faid  Elizabeth  Bell  at  the  time  of  her  death  in  his  hands  to  be  ad- 
nuniftered  i  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
jiMlgment  if  the  faid  Robert  Mein  ought  to  have  or  maintain  his 
aforefaid  a£lion  thereof  againft  him :  And  for  further  plea  in  this 
behalf,  the  faid  William  Hawes,  by  leave  of  the  court  here  for  this 
purpofe  firft  had  and  obtained,  according  to  the  form  of  the  flatute 
in  fuch  cafe  made  and  provided^  fays,  that  he  the  faid  Robert 
Mein  ought  not  to  have  or  maintain  his  aforefaid  ad:! on  thereof 
ag^nft  him  ;  becaufe  he  fays  that  the  faid  Elizabeth  Bell,  in  her 
lifetime,  to  wit,  on  the  thirteenth  day  of  December  in  the  year 
of  Our  Lord  1765,  at  Maidftone  aforefaid,  in  the  county  afore- 
(ajd,   by  her  writing-obligatory,    fealed  with  her  feal,   became 
bound  to  one  Stephen  Flower  in  the  fum  of  feventy-feven  pounds 
afid  five  (hiiliDgs  of  lawful  money  of  Great  Britain^  to  be  paid  to 
the  (aid  Stephen  Flower  whenever  the  faid  Elizabeth  Bell  fhould 
be  thereto  afterwards  requefted ;  which  faid  writing- obligatoiy, 
at  the  time  of  the  death  of  the  faid  Elizabeth  Bell,  was  and  ftill  is 
in  full  force,  not  releafed)  cancelled^  annulled,  or  in  any  wife 
paid  or  fatisfied :  And  the  laid  William  Hawes  further  fays,  that 
he  the  iaid  William  Hawes  hath  fully  adminiftered  all  and  ftngular 
the  goods  and  chattels  which  were  of  the  faid  Elizabeth  Bell  at  die 
time  of  her  death,  and  which  have  come  to  the  hands  of  him  the  faid 
William  Hawes  to  be  adminiftered,  except  goods  and  chattels  to 
the  value  of  five  pounds »  and  that  he  the  faid  William  Hawes 
bath  not,  nojr  on  the  day  of  the  exhibiting  of  the  bill  of  the  faid 
Robert  Mein,  or  at  any  time  fince,  -had  any  goods  or  chattels 
which  were  of  the  faid  Elizabeth  Bell  at  the  time  of  her  death,  in 
his  hands  to  be  adminiftered,  except  the  faid  goods  and  chattels  to 
the  value  of  the  faid  five  pounds,  which  are  not  fufficient  to  fatisfy 
the  faid  debt  fo  due  and  owing  on  the  faid  writing-obligatory,  and 
which  are  fubjed  and  liable  to  the  payment  and  fatisfaftion  there- 
of; and  this  he  the  faid  William  is  ready  to  verify  ;  wherefore  be 
prays  judgment  if  the  faid  Robert  Mein  ought  to  have  or  maintain 
his  aforefaid  action  thereof  againft  him,  Sec. 
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AND  the  ftid  Benjamin  and  John,  by  A.  B.  their  attorney,  Plea,     ««i.ii/- 
CDine  and  defend  the  wrong  and  injury,  when,  &c. ;  and  as  to  the  /***//'    •'    ^^ 
f«veral  promifes  and  undertakings  in  the  faid  declaration  of  the  ^l^l^^  pj„  o£ 
faid  Catharine,  Agatha,  and  Johanna,  above  fuppofed  to  be  made  foreign  attach, 
by  the  faid  Benjamin  and  John,  as  to  all  the  faid  feveral  fums  of  ment. 
money  in  the  (aid  declaration  mentioned,  except  as  to  feventy« 
oine  pounds  and  ninepence,  parcel  thereof,  they  the  faid  Benjamin 
and  John  fay,  that  they  did  not  undertake  or  promife  in  manner 
and  form  as  the  faid  Catharine,  A&;atha,  and  Johanna  have  above 
declared  againft  them ;  and  of  this  they  put  themfelves  upon  the 
country;  &c. :  And  as  to  the  faid  feveral  promifes  and  undertakings 
above  fuppofed'to  be  made  by  the  faid  Benjamin  and  John,  as  to 
the  faid  fum  of  feventy-nine  pounds  and  ninepence,  the  faid  Ben- 
jamin and  John  fay,  that  the  faid  Catharine,  Agatha,  and  Johanna 
ought  not  to  have  their  aforefaid  a£Hon  thereof  maintained  againft 
them  i  becaufe  they  the  faid  Benjamin  and  John  fay,  that  the  C"ftom  of  the 
city  of  London  is,  and  time  out  of  mind  hath  been,  an  ancient  ^^  ^  ^^  ^' 
city,  and  that  there  now  is,  and  time  immemorial  hath   been,  a 
certain  cuftom  ufed  and  approved  within  the  fame  city,  that  is  to 
fay,  that  if  any  perfon  be  or  hath  been  indebted  to  any  other  per- 
fon  within  the  faid  city  in  any  fum  of  money,  and  for  recovery 
thereof  fuch  perfon  affirm,  or  hath  affirmed,  a  bill  original  in 
debt  in  the  court  of  his  prefent  majefty  or  his  predeceflbrs,  kings 
or  queens  of  England,  held  or  to  be  holden  before  the  mayor  and 
aldermen  of  the  faid  city  for  the  time  being,  in  the  chamber  of 
the  Guildhall  of  the  faid  city,  within  the  faid  city,  according  to  the 
cuftom  of  the  faid  city,  againft  fuch  perfon  fo  indebted,  and  by 
virtue  of  fiich  bill  original  it  be  or  hath  been  commanded  by  the 
faid  court  to  any  of  the  ferjeants  at  mace  of  the  faid  mayor  and 
aldermen  for  the  time  being;,  and  a  minifter  of  the  faid  court,  to 
fummon  fuch  perfon  named  defendant  in  the  faid  bill  original,  to 
be  and  appear  in  the  faid  court  held  before  the  mayor  and  aldermen 
of  the  feid  city  for  the  time  being,  in  the  chamber  of  the  Guildhall 
of  the  faid  city,  to  anfwer  the  plaintiff  on  fuch  bifl  original  j  and 
if  fuch  feijeant  at  mace  and  minifter  of  the  faid  court,  by  virtue  of 
fuch  precept,  return  and  certify^  or  hath  returned  and  certified^  to 
the  faid  court  holden  as  aforefaid,  that  fuch  defendant  in  the  bill 
original  hath  or  had  nothing  within  the  liberties  of  the  faid  city,  by 
which  or  whereby  he  can  or  could  be  fummoned,  nor  is  nor  was 
to  be  found  within  the  fame  city,  and  fuch  defendant  at  that  court 
being  folemnly  called,  doth  not  appear,  or  hath  not  appeared,  but 
makes  or  hath  made  default,  and  in  the  fame  court  it  be  or  hath 
been  teftified  or  notified  to  the  fame  court  by  the  plaintiff  in  the 
faid  original  bill,  that  any  other  perfon  be  or  hath  been  indebted  to 
any  fuch  defendant  in  any  fum  of  money  amounting  to  the  fum  of 
tile  debt  in  fuch  bill  origmal  fpecified,  or  any  part  thereof,  then, 
at  the  petition  of  fuch  plaintiff,  it  is  and  hath  been  commanded  by 
the  faid  court  to  one  of  the  feijeants  at  mace  and  a  minifter  of  the 
aid  court,  to  attach  fuch  defendant  in  fuch  bill  nauicd  by  fuch 
ftim  of  money  fo  being  in  the  hands  or  cuftody  of  fuch  other  per- 
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Plea  of //m«  Af .  AND  the  iaid  William  Hawes,  by  John  Nix  hts  attOFMy» 
mtnfiravit^  and  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  feys, 
outitanduig  ^^^^  ^j^^  f^y  Robert  Mein  ought  not  to  have  or  niaintaija  his  aforc- 
faid  action  thereof  againft  him  ;  becaufe  he  fays  that  the.  fai4 
William  Hawes  hath  fully  admini&ered  all  and  Angular  the  goods 
aod  chattels  which  were  of  the  faid  Elizabeth  Bell  at  the  time  of 
her  death,  which  have  ever  come  to  the  hands  of  him  the  iaid 
William  Hawes  to  be  adminiftered  \  and  that  he  hath  not,  nor  oa 
the  day  of  the  exhibiting  of  the  bill  of  the  faid  Robert  Mein,  or  at 
any  time  fince,  had  any  goods  and  chattels  which  were  of  the 
faid  Elizabeth  Bell  at  the  time  of  her  death  in  his  hands  to  be  ad- 
nuniftered  \  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  faid  Robert  Mein  ought  to  have  or  maintain  his 
aforelaid  a£lion  thereof  againft  him :  And  for  further  plea  in  this 
behalf,  th^  faid  William  Hawes,  by  leave  of  the  court  here  for  this 
purpofe  firid:  had  and  obtained,  according  to  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided^  fays,  that  he  the  faid  Robert 
Af  ein  ought  not  to  have  or  maintain  his  aforefaid  adion  thereof 
ag^nft  him  \  becaufe  he  fays  that  the  faid  Elizabeth  Bell,  in  her 
lifetime,  to  wit,  on  the  thirteenth  day  of  December  in  the  year 
of  Our  Lord  1765,  at  Maidftone  aforefaid,  in  the  county  afore* 
laid,  by  her  writing-obligatory,  fealed  with  her  feal,  became 
bound  to  one  Stephen  Flower  in  the  fum  of  feventy-feven  pounds 
a|id  five  (hijlings  of  lawful  money  of  Great  Britain^  to  be  paid  to 
the  (aid  Stephen  Flower  whenever  the  faid  Elizabeth  Bell  ihould 
be  thereto  afterwards  requefted ;  which  faid  writing- obligatory, 
at  thq  time  of  the  death  of  the  faid  Elizabeth  Bell,  was  and  ftill  is 
in  full  force,  not  releafed,  cancelled,  annulled,  or  in  any  wife 
paid  or  fs^tisfied :  And  the  (aid  William  Hawes  further  fays,  that 
he  the  (aid  William  Hawes  hath  fully  adminiftered  all  and  iingular 
the  goods  and  chattels  which  were  of  the  faid  Elizabeth  Bell  at  the 
time  of  her  death,  and  which  have  come  to  the  hands  of  him  the  faid 
William  Hawes  to  be  adminiftered,  except  goods  and  chattels  to 
the  value  of  five  pounds ;  and  that  he  the  faid  William  Hawes 
bath  not,  nojr  on  the  day  of  the  exhibiting  of  the  bill  of  the  faid 
Robert  Mein,  or  at  any  time  fince,  -had  any  goods  or  chattels 
which  were  of  the  faid  Elia^abeth  Bell  at  the  time  of  her  death,  in 
his  hands  to  be  adminiftered,  except  the  faid  goods  and  chattels  to 
the  value  of  the  faid  five  pounds,  which  are  not  fufficient  to  fatisfy 
the  faid  debt  fo  due  and  owing  on  the  faid  writing-obligatory,  and 
which  are  fubje<S  and  liable  to  the  payment  and  fatisfaftion  there- 
of; and  this  he  the  faid  William  is  ready  to  verify  ;  wherefore  he 
prays  judgment  if  the  faid  Robert  Mein  ought  to  have  or  maintain 
his  aforefaid  action  thereof  againft  him,  &c. 
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come  and  defend  the  wrong  and  injury,  when,  &c. ;  and  as  to  the  fi'^ffi  ^  ^^  ^^ 
feveral  promifes  and  undertakings  in  the  faid  declaration  of  the  rcfid„^p|^  of 
faid  Catharine,  Agatha,  and  Johanna,  above  fuppofed  to  be  made  foreign  attach, 
by  the  faid  Benjamin  and  John,  as  to  all  the  faid  feveral  fums  of  ment. 
money  in  the  (aid  declaration  mentioned,  except  as  to  feventy« 
nine  pounds  and  ninepence,  parcel  thereof,  they  the  (aid  Benjamin 
and  John  fay,  that  they  did  not  undertake  or  promife  in  manner 
and  form  as  the  faid  Catharine,  Agatha,  and  Johanna  have  above 
declared  againft  them ;  and  of  this  they  put  themfelves  upon  the 
country;  &c. :  And  as  to  the  faid  feveral  promifes  and  undertakings 
above  (iippofed'to  be  made  by  the  (aid  Benjamin  and  John,  as  to 
theiaidfum  of  feventy-nine  pounds  and  ninepence,  the  faid  Ben- 
jamin and  John  fay,  that  the  faid  Catharine,  Agatha,  and  Johanna 
ought  not  to  have  dieir  aforefaid  a£Kon  thereof  maintained  againft 
them  i  becaufe  they  the  faid  Benjamin  and  John  fay,  that  the  ^^^^j^^J^ 
city  of  London  is,  and  time  out  of  mind  hath  been,  an  ancient  ^^ 
city,  and  that  there  now  is,  and  time  immemorial  hath   been,  a 
certain  cuftom  ufed  and  approved  within  the  fame  city,  that  is  to 
fay,  that  if  any  perfon  be  or  hath  been  indebted  to  any  other  per- 
fon  within  the  laid  city  in  any  fum  of  money,  and  for  recovery 
thereof  fuch  perfon  affirm,  or  hath  affirmed,  a  bill  original  in 
debt  in  the  court  of  his  prefent  majefty  or  his  predecefTors,  kings 
or  queens!  of  England,  held  or  to  be  holden  before  the  mayor  and 
aldermen  of  the  faid  city  for  the  time  being,  in  the  chamber  of 
the  Guildhall  of  the  (aid  city,  within  the  faid  city,  according  to  the 
cuftom  of  the  faid  city,  againft  fuch  perfon  fo  indebted,  and  by 
virtue  of  fuch  bill  original  it  be  or  hath  been  commanded  by  the 
faid  court  to  any  of  the  ferjeants  at  mace  of  the  faid  mayor  and 
aldermen  for  the  time  being,  and  a  minifter  of  the  faid  court,  to 
fammon  fuch  perfon  named  defendant  in  the  faid  bill  original,  to 
be  and  appear  in  the  faid  court  held  before  the  mayor  and  aldermen 
of  the  (aid  city  for  die  time  being,  in  the  chamber  of  the  Guildhall 
of  the  feid  city,  to  imfwcr  the  plaintiff  on  fuch  bifl  original ;  and 
if  fuch  feijeant  at  mace  and  minifter  of  the  faid  court,  by  virtue  of 
fuch  precept,  return  and  certify-^  or  hath  returned  and  certified^  to 
the  (aid  court  holden  as  aforefaid,  that  fuch  defendant  in  the  bill 
original  hath  or  had  nothing  within  the  liberties  of  the  faid  city,  by 
which  or  whereby  he  can  or  could  be  fummoned,  nor  is  nor  was 
to  be  found  within  the  fame  city,  and  fuch  defendant  at  that  court 
being  f^lemnly  called,  doth  not  appear,  or  hath  not  appeared,  but 
makes  or  hath  made  default,  and  in  the  fame  court  it  be  or  hath 
been  tefti(ied  or  notified  to  the  fame  court  by  the  plaintiff  in  the 
(aid  original  bill,  that  any  other  perfon  be  or  hath  been  indebted  to 
any  fuch  defendant  in  any  fum  of  money  amounting  to  the  fum  of 
the  debt  in  fuch  bill  origmal  fpecified,  or  any  part  thereof,  then, 
at  the  petition  of  fuch  plaintiff,  it  is  and  hath  been  commanded  by 
the  faid  court  to  one  of  the  feijeants  at  mace  and  a  minifter  of  the 
(kid  court,  to  attach  fuch  defendant  in  fuch  bill  nauicd  by  fuch 
film  of  money  fo  being  in  the  hands  or  cuftody  of  fuch  other  per* 
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fon,  fo  that  iuch  defendant  be  and  appear  at  the  faid  court,  or  at  the 
then  next  court  held  or  to  be  holden  before  the  faid  nnayor  and 
aldermen  as  aforefaid,  to  anfwer  fuch  plaintiflFof  and  in  the  plea  in 
fuch  his  bill  original  fpecified  ;  and  if  fuch  «ferjeant  at  mace  and 
minifter  of  the  lame  court,  at  the  fame  or  at  the  then  next  court, 
held  or  to  be  holden  as  aforefaid,  return  and  certify  to  the  (aid 
court,  fuch  defendant  to  be  attached  by  fuch  fum  of  money  fo  be* 
ing  in  the  hands  and  cuftody  of  fuch  other  perfon,  and  the  fame 
fum  in  the  hands  and  cuflody  of  fuch  other  perfon  defendant,  ib  that 
fuch  defendant  in  fuch  bill  original  named  be  and  appear  at  fuch  fame, 
or  the  then  next  court,  held  or  to  be  holden  as  aforefaid,  to 
anfwer  fuch  plaintiff  in  the  plea  in  fuch  bill  original  fpeciiied ;  and 
if  fuch  defendants  at  that  and  three  other  courts  from  thence  next 
feverally  held  or  to  be  holden  before  the  mayor  and  aldermen  of  the 
ikid  city  as  aforefaid,  that  is  to  fay,  at  four  fuch  courts,  be  or 
hath  been  folemnly  called  and  appears  not,  or  hath  not  appeared, 
but  makes  or  hath  made  default,  and  fuch  defaults,  according  to 
the  cullom  of  the  faid  city,  be  recorded  againft  fuch  perfon,  de^ 
fendant,  after  fuch  attachment  made  as  aforefaid,  fuch  plaintiff  in 
fuch  bill  original  named,  at  every  fuch  four  courts,  in  his  proper 
perfon  or  by  his  attorney,  appearing  and  offering  himfelf  againft 
fuch  defendant  in  the  plea  in  fuch  bill  originally  fpeciiied.  accord- 
ing to  the  cuflom  of  the  faid  city,  then,  at  the  laft  of  fuch  four 
courts,  or  at  any  court  held  or  to  be  holden  as  aforefaid,  after  fuch 
four  defaults  recorded  as  aforefaid,  at  the  petition  of  fuch  plaintiff 
in  fuch  bill  original  named  made  to  the  faid  court,  it  is  and  bath 
been  ufed  for  the  faid  court  to  coinmand  fuch,  or  any  other  fer- 
jeant  at  mace  and  minilier  of  the  faid  court,  to  warn  fuch  other 
perfon,  according  to  the  cuftom  of  the  faid  city,  to  be  and  appear 
at  any  court  afterwards  to  be  holden  before  the  mayor  and  alder- 
men for  the  time  being  as  aforefaid,  to  fbew  if  any  thing  he  hath 
or  know  of  to  fay  for  himfelf,  why  fuch  plaintiff  in  fuch  bill  origi- 
nal named  ought  not  to  have  execution  of  fuch  fum  fb  attached  as 
aforefaid  ;  and  if  at  fuch  court  fuch  ferjeaht  at  mace  return  and 
certify  tp  the  fame  court)  fuch  other  perfon  in  whofe  hands  fuch 
fum  of  money  is  or  hath  been  attached  as  aforefaid,  to  be  warned 
acording  tp  the  cuflom  of  the  faid  city,  to  be  and  appear  at  the 
fame  court  to  fhew  caufe  as  afofefaid ;  and  if  fuch  perfon  fo  warned, 
being  folemnly  called  at  fuch  court,  doth  not  appear  or  hath  not 
appeared,  but  makes  or  hath  fnade  default,  then  it  is,  and  time 
immemorial  as  aforefaid  hath  been,  ufed  and  ^ccuflomed  for  the 
faid  court  to  award  fuch  plaintiff  to  h^ve  execution  of  fuch  fum 
fo  att^phed  as  aforefaid,  to  fatisfy  fuph  plaintiff's  debt  on  fuch  biH 
orig^inal  fpeciiied,  or  fo  much  thereof  ^s  fuch  fum  fo  attached  ex- 
tends or  hath  extended  to  fatisfy>  by  fufficient  pledges  to  be  found 
and  given  by  fuch  plaintiff  in  fuch  bill  original  named  in  the  fame 
court,  acpording  to  the  cuflom  of  the  fame  city,  to  rei^ore  to  fuch 
defendant  iuch  fum  of  money  fo  attached  as  aforefaid,  if  fuch  de- 
fendant, ivithin  a  year  and  a  day  fcpm  thence  next  enfuing,  com^ 
or  hath  come  into  the  faid  court  holden  as  aforefaid,  and  difproves 
f)f  baph  difproved^  or  avoided  the  faid  debt  in  the  faid  bill  original 

frontained, 
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contained,  according  to  the  cuftom  of  the  faid  city  frtm  time  im« 
memorial  as  aforefaid  ufedand  approved,  and  that  after  fuch  pledges 
found  and  execution  had  of  (uch  funi  fo  in  the  hands  and  cuftody 
of  fuch  other  perfori  attached  and  defended  by  the  plaintiff  in  fuch 
bill  original  named,  fuch  other  perfon,  in  whofe  hands  or  cuftody 
fuch  fum  is  or  hath  been  attached  as  aforefaid,  is  and  hath  been  dif« 
charged  againft  fuch  defendant  of  the  faid  fum  fo  attached  and  had 
in  execution  as  aforefaid ;  and  fuch  defendant  in  fuch  original  bill 
nanned,  is  and  hath  been  difcharged  againft  fuch  plaintiff  of  fuch 
money  of  his  debt  in  fuch  bill  original  demanded  by  fuch  plainci(F9 
fo  long  as  fuch  judgment  and  execution  remain  in  force  and  effect, 
not  revoked  nor  difproved  by  fuch  defendant;  and  if  fuch  fum  of 
money  fo  attached  and  defended  and  in  execution,  amounts  not  or 
hath  not  amounted  to  the  whole  fum  of  the  debt  in  and  by  the  faid 
bill  original  demanded  by  fuch  plaintiff  againft  fuch  defendant, 
then  fuch  plaintiff,  by  the  cuftom  of  the  faid  court,  is,  and  from  time 
immemorial  as  aforefaid  hath  been  ufcd  and  accuftomed  to  have 
procefs  againft  fuch  defendant,  according  to  the  cuftom  of  the 
(aid  city,  for  the  refidue  of  his  faid  debt,  as  by  him  in  fuch  bill 
original  demanded  :  And  the  faid  Benjamin  and  John  further  fay,  Cuftom^ofLcm- 
that  the  (aid  cuftom  and  all  other  cuftoms  of  the  faid  city  obtained  ^on  were  con- 
and  ufed  in  the  fame  city,  during  all  the  time  aforefaid  by  authori-  *""***  by  ad  of 
ty  of  a  parliament  of  Richard  the  Second,  late  king  of  England,  &c,  Rjclurdad. 
aStcr  the  conqueft,  holden  at  Weftminfter  in  the  feventh  year  of 
his  reign,  were  ratified  and  confirmed  to  the  then  mayor  and  com- 
monalty and  citizens  of  the  faid  city  and  their  fucceffors :  And  the  Defendants  fay, 
bid  Benjamin  and  John  further  fay,  that  one  Thomas  Garner  *****  ^"*  ^^a 
and  Jofcph  Aflimore  of  London,  merchants,  before  the  day  of  w-'ph*"^Afli- 
exhibiting  the  bill  of  the  faid  Catharine,  Agatha,  and  Johanna,  to  more,  before  the 
wit,  on  the  fixteenth  day  of  July  in  the  nineteenth  year  of  the  exhibiting     of 
reign  of  his  prefent  majeftv,  in  their  proper  perfons,  came  into  plaintiff's  bill, 
the  king's  majefty's  court,  holden  before  Samuel  Plumbe,  efquire,  ^J^^  ^^  J{j^ 
then  mayor  of  the  city  of  London,  and  the  aldermen  of  the  faid  mayor  and  al- 
city,  in  the  chamber  of  the  Guildhall  of  the  faid  city  of  London,  Mermen. 
fituate  in  the  parilh  of  St.  Lawrence  Jewry,  in  the  ward  of  Cheap, 
London  aforefaid,  according  to  the  cuftom  of  the  faid  city,  and  Affirmed  a  blU 
then  and  there  in  the  fame  court,  by  the  names  of  Thomas  Gar-  ^[jc^^'^Ki'Sr"^ 
ner  and  Jofeph  A(hmore,  affirmed  a  certain  bill  original  againft  the  ciaQ»er  Tamm 
widow  of  Clafper  Tamm  and  (^7)  Moller,  in  a  plea  of  debt  upon  and  MoUer  in 
demand  of  fix  hundred  pounds  oi  lawful  [noney  of  Great  Britain,  debt  for  600I. 
the   tenor  of  which  faid  bill  original  follows  in  thefe  words :  which  bill  fol. 
that  is  to  fay,  Thomas  Garner  and  Jofeph  Aflimore,  by  Wil-  lows   in   thefe 
liam  Nafli  their  attorney,  dematid  againft  the  widow  of  Clafper  words. 
Tamm   and  Moller,   fix  hundred  pounds   of  lawful  money  of 
Great  Britain,  which  they  owe  to  and  detain  from   the   faid 
plaintiffs:  For  that  on  the  fifteenth  day  of  July,  in  the  nineteenth 
year  of  the  reign  of  our  fovereign  lord  George  the  third,  at 
the  parifh  of  St.  Helen,  London,  the  faid  defendants,  for  and  in 
confideration  of  divers  fum$  of  money  before  that  time  due  and 
owing  from  the  faid  defendants  to  the  faid  plaintifts,  and  then  in 
(tf )  One  of  the  defendants  in  the  original  attachment 

arr^r 
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arrear  and  vnpaid,    granted   and  agreed  to   pay  to   the    Cud 

{>IaintiiF  the  faid  fix  hundred  pounds  above  demanded,  when  the 
ame  fhould  afterwards  be  demanded  }  yet  notwithftandiiig  the  de- 
fendants, although  often  requeued,  have  not,  nor  have  either  of 
them  yet  paid  to  the  laid  plaintifFs,  or  either  of  them,  the  faid  fix 
hundred  pounds  above  demanded,  or  any  part  thereof  to  the  da- 
mage of  the  faid  plaintiffs  twenty  (hillings,  and  therefore  they  bring 
And  faid  Tho-  t^js  fuit,&c. :  And  the  faid  Thomas  and  Jofeph  then  and  there  ia 
found^^tcdK?  ^^^  '^"^^  court,  according  to  the  cuftom  of  the  faid  city,  found 
pledges  to  profecute  their  faid  original  bill,  to  wit,  John  Doe  and 
Appointed  iheir  Richard  Roe,  and  then  and  there  appointed  in  their  Head,  William 
attorojy  an  ^^   Naflj,  their  attorney,  againft  the  laid  widow  of  Clafper  Tamm 
'^  ^  '  and  Moller,  in  and  upon  the  faid  plea  of  the  faid  bill  original, 

according  to  the  cuftom  of  the  faid  city,  &c.;  and  by   their  laid 
attorney  then  and  there  alfo  prayed  procefs  to  be  thereupon  made 
to  them  againft  the  faid  widow  of  Clafper  Tamm  and  Moller, 
according  to  the  cuftom  of  the  faid  city,  and  it  was  then  and  there 
granted  to  them,  &c.  whereupon  upon  the  petition  of  the  laid 
Frc     t8  to  one  *  ^^^mas  and  Jofeph  made  to  the  faid  court  by  their  faid  attorney, 
of  ^  feijcanu^nd  by  virtue  of  the  faid  bill  original,  it. was  commanded  by  the  laid 
acm^cetorum-court  to  one  Leftock  Peacock,  one  of  the  faid  ferjeants  at  mace 
non  faid  widow  Qft))e  f^jj  mayor  and  aldermen,  and  a  minifter  of  the  faid  court;. 
ofC.  Tamm  and  ^^^  he,  according  to  the  cuftom  of  the  faid  city,  fhould  fum» 
mon  by  good  fummoners  the  faid  widow  of  Clafper  Tamm  and 
To  appear  x6th  MoUer,  to  be  and  appear  at  the  fame  court  holden  before  the  faid 
J"^^*  mayor  and  aldermen  as  aforefaid,  on  the  faid  fixteenth  day  of  July, 

in  the  faid  nineteenth  year  of  our  fovereign  lord  king  George  the. 
.      third,  to  anfwer  to  the  faid  Thomas  and  Jofeph,  of  and  in  the  plea 
toX&Mtho-*^^*^®  ^**^  original  bill  fpecificd,  and  that  day  was  then  and  there 
mas  and  Jofeph.  given  by  the  faid  court  to  the  faid  Thomas  and  Jofeph  in  the 
fame  plea,  &c.  whereupon  afterwards,  to  wit,  on  the  fame  day 
at  the  fame  court  the  faid  ferjeant  at  mace,  and  minifter  of  the 
fame  court,  according  to  the  cuftom  of  the  laid  city  returned  and 
certified  to  the  fame  court,  that  the  faid  widow  of  Clafper  Tamm 
Serjeant  at      and  Moller  had  nothing  within  the  liberties  of  the  faid  city  by 
mace  rvtiinis   which  or  whereby  they  could  be  fummoned,  nor  were  they,  of 
^^*  was  either  of  them  to  be  found  within  the  faid  city ;  and  there^ 

upon  the  faid  widow  of  C.  Tamm  and  Moller  were  then  and  there 
Vidow  pf  cur.  folemnly  called,  and  did  not,  nor  did  either  of  them  appear,  but 
Tamm  and  made  default,  and  thereupon  afterwards,  to  wit,  on  the  fame  day 
and^niftde^  de.  ^  ^^^  '^'"^  court,  it  was  teftified  and  notified  to  the  fame  court 
ftolt.  '  ^y  ^c  ^^^^^  Thoo^s  and  Jofeph,  that  the  faid  Benjamin  and  Tohii 

were  then  indebted  to  the  faid  widow  of  Clafper  Tamm  and  Moller 
cowf  ^t  de-  ^"  *^  ^^^  of  feventy-nine  pounds  and  ninepence,  which  they  in 
fcAdants  were  ^^^^  hands  and  cuftody  there  had,  and  from  the  faid  widow  of  C* 
indebted  to  faid  Tamm  and  MoUer  detained ;  and  the  £iid  Thomas  and  Jofeph 
widow  of  ciaf.  then  and  there  by  their  faid  attorney  prayed  the  laid  court  to  com- 
Tamm  and  mand  the  faid  ferjeant  at  mace,  and  minifter  of  the  fame  court, 
9d!  which  they  according  to  the  cuftom  of  the  fajd.city,  ta  attach  the  faid  widow  of 
had  in  their  C.  Tamm  and  Moller  by  the  faid  feventy-nine  pounds  and  nine* 
ba^Kis.  pencci  then  being  ia  the  hands  and  cuftody  of  th«  faid  Bcnj^tnin 

and 
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ini  John,  to  defend  according  to  the  cuflom  of  the  faid  city,  fi>  Thomas  and 
that  the  taxd  widow  of  Clafper  Tamm  and  Moller  might  be  at  the  Jofeph    prayed 
then  next  court  of  his  faid  Majefty,  to  be  holden  before  the  faid  *" .  l"*^"*"! 
mayor  and  ^Idermen  in  the  faid  chamber  of  Guildhall  of  the  faid  cTTamm^ aiid 
city,  according  to  the  cuftom  of  the  fame  city,  to  anfwer  to  the  MoUer  by  faid 
faid  Thomas  and  Jofepb  of  and  in  the  plea  in  the  faid  original  bill  79L  9^-  to  <l«* 
fpecified  j  whereupon  at  the  petition  of  the  faid  Thomas  and  Jofeph,  *™^»  *"**  **  *• 
by  their  attorney  aforefaid  to  the  fame  court,  it  was  commanded  as  ^^^ ^*^  "•** 
aforeiaid  by  the  fame  court  to  the  faid  ferjeant  at  nuce,  and  minifter  j^    ^^^   ^^^^ 
of  the  faid  court,  that  he,  according  to  the  cuftom  of  the  (aid  city,  mandcd  fiiid 
fliould  attach  the  faid  widow  of  Clafper  1  amm  and  Moller  by  the  i«rjeam,  that  he 
iaid  feventy  nine  pounds  and  ninepence,  being  in  the  hands  and  ^^^    attach, 
cuftody  of  the  faid  Benjamin  and  John,  (hould  defend  according     * 
to  the  cuftom  of  the  aforefaid  city,  fo  tiiat  the  (aid  widow  of  C« 
Tamm  and  Moller  might  be  at  the  next  court  of  his  (aid  majefty, 
to  be  holden  before  the  laid  mayor  and  aldei;m^n  on  the  feventeenth  To  be  at  the 
day  of  July,  in  the  faid  nineteenth  year  of  his  (aid  prefent  majefty's  n«xt  c9uit  00 
reign,  according  to  the  cuftom  of  the  (aid  city,  to  anfwer  to  the  «7th  July. 
faid  Thomas  and  Jofeph  of  and  in  the  plea  in  their  (aid  bill  original 
fpecified;  and  that  the  faid  ferieant  at  mace  (hould  then  certify  to 
the  (aid  court  what  he  fliould  do  by  virtue  of  the  faid  precept,  and 
the  fame  day  was  then  and  there  given  by  the  fame  court  to  the  same  day  given 
faid  Thomas  and  Jofeph  in  the  faid  plea,  at  which  day,  to  wit,  on  to  faid  Thomaa 
the  faid  feventeendi  day  of  July,  in  the  (aid  nineteenth  year  of  his  and  Jofeph. 
faid  prefent  majefty,  at  the  ^d  next  court  of  his  faid  majefty, 
holden  before  the  (aid  mayor  and  aldermen  in  the  faid  chamber  of 
the  Guildhall  of  the  faid  city  of  London,  according  to  the  cuftom 
of  the  faid  city,  the  faid  Thomas  and  Jofeph,  by  their  (aid  attor- 
i|ey,  came  and  appeared,  &c. ;  and  the  faid  ferjeant  at  maco  then  Said  ferjeant  at 
and  there  returned  and  certified  to  the  fame  court,  that  he, accord-  inaf^  returned 
ing  to  the  cuftom  of  the  faid  city,  on  the  fixteenth  day  of  April,  ^^'  ^  ^^  ^' 
in  the  nineteenth  year  of  the  reign  of  his  faid  prefent  majefty,  be-  '^^'^   »  *^ 
tween  the  hours  of  and  in  the  afternoon  of  the  (ame 

day,  by  virtue  of  the  faid  precept  had  attached  the  faid  widow 
of  Clafper  Tamm  and  Moller  by  the  (aid  fcventy-nrne  pounds 
and  ninepence,  then  being  in  the  hands  and  cuftddy  of  the  faid 
Benjamin  and  John,  according  to  the  cuftom  of  the  faid  city, 
^  the  faid  feventy- nine  pounds  and  ninepence  fo  being  in  the 
hands  and  cuftody  of  the  faid  Benjamin  and  John,  and  defended 
according  to  the  cuftom  of  the  faid  city,  fo  that  the  (aid  widow  of 
Clafper  Tamm  and  Moller  might  be  then  and  there  at  the  dame 
court,  to  anfwer  to  the  faid  Thomas  and  Jofeph  of  and  in  the  plea 
in  the  faid  original  bill  fpecified  as  before  commanded ;  where-  Whereupon  the 
upon  in  the  fame  court  of  his  (kid  majefty  then  holden  before,  the  faid  Thomas 
faid  mayor  and  aldermen,  in  the  faid  chamber,  at  the  Guildhall  of  ■"**  Jofeph  of- 
the  faid  city,  on  the  faid  feventeenth  day  of  April,  in  the  bid^^'^^^^^f""? 
nineteenth  year  of  the  reign  of  his  prefent  majefty,  according  to  joTof  chfpcr 
Ae  cuftom  of  the  faid  city,  the  faid  Thomas  and  Jo(eph,  by  their  Tamm  and 
feid  attorney,  offered. themfelves  ag^^nft  the  faid  widow  of  Clafper  MoUer. 
Twmand  Moller,  in  the  bid  plea  in  the  (aid  original  bill  fpe« 

cificd. 
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cified,  according  to  the  cuftom  of  the  faid  city ;  and  the  faid  widow 
of  C.  Tamm  and  Moller»  at  the  petition  of  the  faid  Thomas  and 
Jofeph,  by  their  attorney,  then  and  there  made  at  the  fame  court, 
were  folemnly  called  b*jt  did  not  appear,  but  then  and  there  mtde 
Widow  of  Claf.  their  firft  default,  which 'faid  default  was  recorded  upon  the  (aid 
Tainin  and        widow  of  C.  Tamm  and  Moller  at  that  court,  in  the  faid  pica  in 
fiift  default.^     the  faid  bill  original  fpecified,  according  to  the  cuftom  of  the  faid 
city ;  and  thereupon  according  to  the  cuiiom  of  the  faid  city,  a 
Dajr  wns  given  day  was  then  given  by  the  faid  court  to  the  faid  widow  of  C.Tamm 
to  faid  widow  ^nd  MoUer,  until  the  next  court  of  his  prefent  majefty,  to  be 
^^d^MollIr*urr  ^*^'^^'^  before  the  faid  mayor  and  aldermen,  in  the  faid  chamber  of 
tU  iMTxt  court,  the  faid  Guildhall  of  the  faid  city,  on  the  nineteenth  day  of  Julj, 
19th  July.         in  the  faid  nineteenth  year  of  the  reign  of  his  prefent  majefty,  ac- 
cording to  the  cuftom  of  the  faid  city;  and  the  fame  day  was  then 
Same  day  was  ^^^  ^^^^^^  given  by  the  faid  court  to  the  faid  Thomas  and  Jofeph 

Thomas  ^aiwT   *"  ^^^  ^^^^  P^^^  ^^'  *^  which  faid  next  court  of  his  (aid  majefty, 

Jofeph.  holden  before  the  faid  mayor  and  aldermen,  in  the  fame  chamber 

of  the  Guildhall  oa  Yhe  fame  city,  on  the  faid  nineteenth  day  of 

July,  in  the  faid  nineteenth  year  of  the  reign  of  his  prefent  ma- 

^^d  WcT^    J^'*^'  according  to  the  cuftom  of  the  faid  city,  the  faid  Thomas 

pcaied   at'  *thc  ^"**  Jofeph,  by  their  aforefaid  attorney,  appeared;  and  then  and 

next  court,  and  there  in  the  faid  court  offered  themfelves  againft  the  widow  of 

offered  them-    Clafper  Tamm  and  Moller,  of  and  in  the  faid  plea  in  the  faidoriginal 

felves     againft  ]j\\\  fpecified,  according  to  the  cuftom  of  the  faid  city;  and  the  faid 

aaf  cV'^Tamm  widowof  Clafper  Tamm  and  Moller,  at  the  petition  of  the  faid  Tho- 

and  Moller.       ^^^  ^"^  Jofeph^  and  then  and  there  made  in  the  fame  court,  were 

folemnly  called  but  did  not  appear,  but  then  and  there  made  a  fecond 

Said  widow  of  default,  which  faid  fecond  default  was  recorded  upon  the  faid  wi- 

^^^yJ/"J^jJ.°^'dow  of  C.  Tamm  and  Moller  at  the  fame  court,  in  the  faid  plea 

fecond  default    i"  ^^^  ^^^^  ^^^^  original  fpecified,  according  to  the  cuftom  of  the 

faid  city,  a  day  was  then  and  there  given  by  the  fame  court  to  the 

Further  day       ^^*d  widow  of  Clafper  Tamm  and  Moller  until  the  next  court  of  his 

given  until  next  prefent  majefty,  to  be  holden  before  the  faid  mayor  and  aldermen 

court.  in  the  faid  chamber  of  the  faid  Guildhall  of  the  faid  city,  on  the 

twentieth  day  of  July  in  the  faid  nineteenth  year  of  the  reign  of  his 

&id  prefent  majefty,  according  to  the  cuftom  of  the  faid  city:  and 

the  fame  day  was  then  and  there  given  by  the  faid  court  to  the 

Same  day  riven  ^^^^  Thomas  and  Jofeph  in  the  fame  plea,  &c.  at  which  faid  next 

to  faid  Thomas  court  of  his  faid  prefent  majefty,  holden  before  the  faid  mayor 

and  Jofeph.       and  aldermen,  in  the  faid  chamber  of  the  Guildhall  of  the  (ame 

city,  on  the  faid  twentieth  day  of  July,  in  the  faid  nineteenth  year 

of  the  reign  of  his  faid  prefent  majefty,  according  to  the  cuftom 

Said  T.  and  J.  Qf  jhe  faid  city,  the  faid  Thomas  and  Jofeph,  by  their  (aid  attor- 

appeartrd  at  ihc  ^^y^  y^ppcsLTcdy    and   then  and  there   in  the  fame  court  offered 

and"  offered     '  thcmfclves  againft  the  faid  widow  of  Clafper  Tamm  and  Moller, 

themfelves    a-  in  the  faid  plea  in  the  faid  original  bill  fpecified,  according  to  the 

gainft  faid  \vi.  cuftom  of  the  iaid  city^  and  the  faid  widow  of  Clafper  Tamm  and 

doTv  of  Clafper  MoUer,  at  the  petition  of  the  faid  Thomas  and  Jofeph  then  and 

M*oDcr  ^^         ^^^^^  "^^^^  '"  ^^  ^^^^  court,  were  folemnly  called  and  did  not 

appear, 
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appear,  but  then  and  there  made  a  third  defiiult,  which  faid  third  Said  widow  of 
default  was  recorded  upon  the  faid  widow  of  Clafper  Tamm  and  Moikr^madr* 
Moller  at  the  fame  court,  in  the  fame  plea  in  the  faid  bill  origi-  ^^  default. 
nal  fpecified  according  to  the  cuftom  of  the  faid  city,  a  day  ^^^^  ^^     .^ 
was  then  and  there  given  by  the  fame  court  to  the  widow  of  the  ^^  ^^^^^  ^l 
bid  Clafper  Tamm  and  Moller  until  the  next  court  of  his  prefent  next  court, 
majefty,  to  be  holden  before  the  faid  mayor  and  aldermen  in  the 
(aid  chamber  of  the  iaid  Guildhall  of  the  iaid  city,  on  the  twenty- 
fecond  day  of  July,  in  the  nineteenth  year  of  the  reign  of  bis  faid 
prefent  majefty,  according  to  the  cuftom  of  the  bid  city,  the  fame  ^^^ 
day  was  then  and  there  given  by  the  faid  court  to  the  faid  Thomas  ^^idxii^iM 
and  Joieph,  in  the  fame  plea,  &c.  at  which  faid  next  court  of  his  and  jofcph. 
iaid  majefty,  holden  before  the  faid  mayor  and  aldermen  in  the  faid 
chamber  of  the  Guildhall  of  the  fame  city,  on  the  faid  twenty- 
fecond  day  of  July,  in  the  faid  nineteenth  year  of  the  reign  of  his 
iaid  prefent  majefty,  according  to  the  cuftom  of  the  faid  city,  the 
iaid  Thomas  and  Jofeph,  by  their  faid  attorney,  appeared,   and  fc*^""^.^ 
then  and  there  in  the  fame  court  offered  themfclves  againft  the  faid  /^^the  thcrntat 
widow  of  Clafper  Tamm  and  Moller,  of  and  in  the  faid  plea  in  coart,  and  of- 
the  iaid  originaJ  bill  fpecified,  according  to  the  cuftom  of  the  faid  fcredthemrelves 
city,  and  the  faid  widow  of  C.  Tamm  and  Moller,  at  the  petition  «g»^ft  '*d  wi- 
of  the  iaid  Thomas  and  Jofeph  then  and  there  made  in  the  fame  x.mm^aS***' 
court,  were  folemnly  called  and  did  not  appear,  but  then  and  there  Moikr. 
made  a  fourth  default,  which  faid  fourth  default  was  recorded  upon  Widow  of  cut 
the  faid  widow  of  Clafper  Tamm  and  Moller  at  the  fame  court,  in  Tamm  and 
the  (aid  plea  in  the  faid  bill  original  fpecified,  according  to  the  cuf-  J^frj^feuJ^,* 
torn  of  the  faid  city  in  form  aforefaid,  to  wit,  at  the  court  of  the  ^^ 
iaid  lord  the  king,  holden  before  the  faid  mayor  and  aldermen  in 
the  faid  chamber  in  the  Guildhall  of  the  faid  city,  the  twenty- 
fecond  day  of  July,  in  the  faid  nineteenth  year  of  the  reign  of  his 
faid  prefent  majefty,  at  the  petition  of  the  faid  Thomas  and  Jofeph 
made  to  the  faid  court,  by  their  faid  attorney,  it  was  then  and 
there  by  the  fame  court  commanded  to  the  faid  ferjeant  at  mace, 
that  he,  according  to  the  cuftom  of  the  faid  city,  ftiould  warn  and 
malce  known  to  the  faid  Benjamin  and  John  to  be  and  appear  in 
the  faid  court  to  be  holden  before  the  faid  mayor  and  aldermen,  in 
the  faid  chamber  of  the  Guildhall  of  the  iaid  city,  on  Monday  the 
eleventh  day  of  Odober,  in  the  nineteenth  year  of  the  reign  of  our 
fovereign  lord  king  George  the  third,  at         in  the  forenoon,  ac-  ^'>'  f"^'*^   » 
cording  to  the  cuftom  of  the  iaid  city,  to  (hew  caufe,  if  any  thing  defendants     to 
they  had,  whv  the  faid  Thomas  and  Jofeph  (hould  not  have  exe-  SidTh^ls'I^ 
cution  againit  them  for  the  faid  fum  of  feventy-nine  pounds  and  jofeph  ihould 
ninepence,  in  monies  numbered  theretofore  attached  in  their  hands  not  have  execu. 
as  the  proper  monies  of  the  faid  widow  of  Clafper  Tamm  and  Mot-  tion  of  (aid  79L 
ler ;  and  that  the  faid  ferjeant  at  mace  (hould  then  certify  to  the  fame  ^'  j^?^'^^*^ 
court  whjn  he  ihould  do  by  virtue  of  the  iaid  precept,  and  the  fame  ^^    ^ 
day  was  then  and  there  given  by  the  fame  court  to  the  faid  l^homas         '  . 
and  Jofeph,  to  be  there,  &c.  on  which  faid  day  at  the  court  of  the 
faid  lord  the  king,  holden  before  the  iaid  mayor  and  aldermen,  in 
the  faid  chamber  of  the  iaid  Guildhall  of  the  faid  city,  accord^ 

ing 
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!iig  to  the  cuflom  of  the  foid  city^  on  the  (aid  elevenfh  day  of 
October,  in  the  nineteenth  year  of  the  tetgn  of  the  faid  lord  the 
prefent  king,  the  (aid  Thomas  and  Jofeph,  by  their  fiiid  attorney, 
^^^IT*^  came  and  appeared ;  and  the  faid  ferjeant  at  mace  then  returned 
!^^    ^^     and  certified  to  the  faid  court,  that  he,  by  virtue  of  the  faid  pre- 
cept to  him  direfted,  had  warned  and  made  known  to  die  faid 
Benjamin  and  John  to  be  and  appear  in  the  faid  court,  there  to  be 
holden,  &c.  to  (hew  caufe    as  to  him  above  was  commanded; 
whereupon  at  the  petition  of  the  faid  Thomas  and  Joieph,  made 
to  the  laid  court  by  their  faid  attomeV,  the  faid  Benjamin  and 
Dcfetidant    did  j^j^j^  ^^^^  ^^^  ^^^  ^^^^  £^  folemnljT  demanded,  and  did  not  ap- 

nud?default.  P^^**'  ^^^  niade  default,  and  thereupon  the  faid  Thomas  and 
Thomas  and  Jofeph,  by  their  faid  attorney,  then  and  there  in  the  fame  court, 
jofq>h  prayed  according  to  the  cuftom  of  the  faid  city,  prayed  execution  of  the 
execution.  feventy-nine  pounds  and  ninepence,  fo  attached  in  the  hands  and 
cuflody  of  the  faid  Benjamin  and  John  as  aforefaid,  to  be  adjndgad 
to  them  according  to  the  cuftom  of  die  faid  city,  &c.  ;  therefore 
on  the  faid  eleventh  day  of  Odober,  in  the  faid  nineteenth  year  d 
Judgment  that  ^^  reign  of  his  faid  prefent  majefty,  at  the  fame  court,  and  there 
AidThomas  and  held  according  to  the  cuftom  of  the  (aid  city,  it  was  confidered  by 
Jctfeph  ihottW  the  fame  court  that  the  faid  Thomas  and  Jofeph  (hould  have  exc- 
**f ^^w**^"**?  ^"*^°"  ^' '^^^  ^**^  feventy-nine  pounds  and  ninepence,  in  monies 
bvtwofumcirnt  ""^^^^^ed  fo  attached  as  aforefaid,  by  two  fufKcient  pledges  to  be 
pledges  to  re.  found  and  given  by  them  the  faid  Thomas  and  Jofeph  in  the  fame 
ilore  fame.  court,  according  to  the  cuftom  of  the  faid  city,  to  reftcre  to  fai^ 
widow  of  Clafper  Tamm  and  Moller  within  one  year  and  one  day 
then  next  enfuing,  according  to  the  cuftom  of  the  faid  city,  fhould 
come  into  the  faid  court  and  difprove  or  avoid  the  faid  debt,  in  and 
And  that  faid  by  the  faid  original  bill  of  the  faid  Thomas  and  Jofeph  demanded, 
7  r°nh*"id  ^"^  ^^^^  ^^^  ^^'^  Thomas  and  Jofeph  fhould  have  procefs  againft 
have^procefs  a-  ^^^  ^^^^  widow  of  Clafper  Tamm  and  Molier  for  the  refidueof  the 
gainft  faid  wi-  f^id  debt  in  the  faid  bill  original  fpecified,  &c. :  And  thereapon 
dow  of  Clafper  the  faid  Thomas  and  Jofeph  at  that  court  holden  before  the  &id 
Tamm  and  mayor  and  aldermen  in  the  fud  chamber  of  the  Guildhall  of  the 
«fid^  **  ^  city,  on  the  eleventh  dav  of  Oaober,  in  the  faid  year  of  the  reign 
^dd^Thomas  ^^  ^^^  ^^^  prefent  majefry,  according  to  the  tenor  of  the  faidjudg- 
and  Jofeph  ment,  and  the  cuftom  of  the  &id  city,  found  fufficient  pledges,  to 
fmind  fufficient  wit,  Thomas  Taylor,  and  George  Midlane,  citizens  of  the  faid 
^dges  to  re-  ^ity,  to  reftore  to  the  faid  widow  of  Clafper  Tamm  and  MolJet 
Aore,  &c  ^  ^^^^  feventy-nine  pounds  and  ninepence  fo  attached  as  aforefaid, 
And  bid  Tho«>  If  the  faid  widow  of  Clafper  Tamm  and  Moller  fhould,  within  a 
MM  and  Jofeph  y^^j.  j^j  ^  jjjy  jjj^j^  j^^^  coming,  come  into  the  faid  court  and 

Ibr  faid  70L  od.  ^li^pfo^®  ^f  avoid  the  faid  debt  in  and  by  the  faid  bill  original  de^ 

ibattMhcdt,  ftc!  oianded,  according  to  the  cnfhm  of  the  &id  city,  and  thereupon  the 

laid  Thomas  Garnor  and  Jofeph  in  the  fame  court,  and  by  the  con- 

fideration  of  the  fame  court,  according  to  the  tenor  of  the  (aid 

judgment,  and  the  cuftom  of  the  faid  city,  had  execution  for  the 

iaid  feventy-nine  pounds  and  ninepence  10  attached  as  aforefaid, 

and  thereof  in  the  fame  court  acknowledged  to  be  fatisfted,  &c* 

As  by  the  iv«  8^9  by  the  record  and  procc&  thereof  remaining  in  his  fiud  majefty's 

md,  *c.  court, 
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court,  holden  before  the  faid  mayor  and  aldermen  in  the  faid  chamber 
of  the  Guildhall  of  the  faid  city  more  fully  appears ;  and  the  faid  fien-  Said  79L  ^d.  fo 
jamin  and  John  farther  in  feft  fay,  that  the  faid  feventy-nine  pounds  t^^T^^^^*^  *"** 
and  ninepence  fo  attached  in  their  hahds,  and  in  execution  had  at  the  eel  of  faid  fmnJ 
fuit  of  the  faid  T.  Garner  and  Jofeph,  according  to  the  cuftom  of  Aims  in  fakl  fc 
the  faid  city,  and  the  faid  feventy-nine  pounds  and  ninepence,  veral  promifcs 
parcel  of  the  faid  feveral  fums  of  money  in  the  faid  feveral  pro-  "»«ntioned  are 
mifes  and  undertakings  in  the  faid  declaration  of  the  faid  Catharine  ^* 

Agatha  Tamm   widow,   Johanna  Berend  Moller   above  men- 
tioned, are  one  and  the  fame  fum  of  money,  and  not  other  or  dif- 
ferent fums ;  and  the  faid  Benjamin  and  John,  in  the  faid  original 
bill  and  attachment,  and  the  faid  Benjamin  and  John  in  the  faid  Said   Benjamin 
declaration  above-named,  are  the  fame  perfons  and  not  other  or  ^^^^l  John  in  faid 
different  perfons ;  and  alfo,  that  the  faid  widow  of  Clafper  Tamm  ^[j||.^*jj'n"  J^ 
and  Moller,  named  defendants  in  the  faid  original  bill  profecuted  ^^j^  defendant 
at  the  fuic  of  the  faid  Thomas  Garner  and  Jofeph,  and  the  ikid  are  fame  per- 
Catharine  Agatha  Tamm,  widow,  and  Johanna  Berend  Moller,  fonb 
named  plaintiflFs  in  the  above  declaration,  are  the  fame  perfons,  ' 

and  not  other  or  different,  and  that  the  faid  judgment  and  execu- 
tion ftill  remain  in  full  force  and  effed,  in  nowife  difproved  or  revok-  ^^J^  judgment 
edby  the  faid  Catharine  AgathaTamm  widow,  and  Johanna  Berend  ^^'Jn  rcma^n^ia 
Moller ;  and  this  the  faid  Benjamin  and  John  are  ready  to  verify :  fuU  force. 
wherefore  they  pray  judgment  if  the  faid  Catharine  Agatha  Tamm 
widow,  and  Johanna  Berend  Moller,  ought  to  have  their  afore£iid 
adion  thereof  maintained  againft  them,  &c. 

Tho.  Davenport. 

See  LutW.  995.  9S4.      3.  Wilf.  297.  See  Vol.  II.  p.  162,  Cuflom  of  London 

Black.  3S4.  3.  Lev.  23.  Latch.  loS.  fet  out,  in  a  declaration  where  goods  had 
PriT.  Lond.  213.   Moore,  570.  Stra.  641.     been  atuched  in  the  hands  «f  a  ganiifliee. 

Hilary  Terra,  37.  Geo.  3.  Plea,  that pUin- 

Annen  j     and  the  faid  James  comes  and  defends  tiff  is  an  aHen 

at  the  fuit  of         C  the  wrong  and  injury,  when,  &c.  and  fays,  ^"f'"^'   *****  * 
Aknis,  Executor. 3 that  he  did  not  undcruke  and  promife  in  \^^^l^l\^^ 
manner  and  form  as  the  faid  John,  executor  as  aforefaid,  hath  above  the  nde  of  per- 
tfaereof  complained  againft  him :  and  of  this  he  putteth  himfelf  upon  fons  exercifin; 
the  country,  &c. :  and  for  further  plea  in  this  behalf  the  faid  James,  the.  power  and 
by  leave  of  the  court  here  for  this  purpofe  firft  had  and  obtained,  |ovemment  of 
according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and  pro-    '^*""* 
vided,  fays,  that  the  faid  John  ought  not  to  have  or  maintain  his 
aforefaid  atSion  thereof  againft  the  faid  James,  becaufe  he  fays^ 
diat  the  faid  Nicholas  Louis,  the  teftator  in  the  (aid  declarations 
mentioned,  before  and  at  the  time  of  the  making  of  the  (aid  feve* 
ral  fuppofed  promifes  and  undertakings  in  the  faid  declaratioa 
mentioned,  was  an  alien  enemy  born  in  parts  beyond  the  feas,  to 
wit,  in  the  ifland  of  bt.  Domingo  in  the  Weft  Indies,  under  the 
dominion  of,  and  fubjc6i  to  the  perfons  exerciftng  the  powers  of  * 

'government  in  France,  enemies  to  our  fovereign  lord  the  now 
king  of  Great  Britain,  and  born  of  parents  adherents  to  the  ene- 
mies ot  our  faid  iovereign  lord  the  now  king;  and  that  the  faid 
Nicholas  Louis  came  here  into  Lngland  without  the  iafe  condud 

of 
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of  our  faid  lord  the  king,  to  wit,  at  London  aforefaid  in  the  pi* 
ri(h  and  ward  aforefaid ;  and  this  he  the  faid  James  is  ready  to  ve- 
rify :  wherefore  he  prays  judgment  if  the  faid  John  ought  to  have 
or  maintain  his  aforefaid  aSion  thereof  againft  him,  &c. :  And 
for  further  plea  in  this  behalf  he  the  (aid  James,  by  liice  leave  of 
the  court  here  for  this  purpofe  firft  granted,  according  to  the  form 
of  the  ftatute  in  fuch  cafe  made  and  provided,  fays,  that  the  faid 
John  ought  not  to  have  or  maintain  his  aforefaid  adion  thereof 
againft  the  faid  James,  becaufe  he  fays,  that  long  before,  and  at 
the  time  of  making  the  faid  feveral  fuppofed  promifes  and  under- 
takings in  the  faid  declaration  mentioned,  there  was  and  yet 
is  open  war  between  our  faid  lord  the  king  and  the  perfons 
exercifing  the  powers  of  government  in  France,  in  which  war 
the  faid  Nicholas  Louis  before  the  making  of  the.  faid  feveral  fup- 
pofed promifes  and  undertakings,  or  of  any  of  them,  to  wit,  on 
the  thirtieth  day  of  July  in  the  year  of  our  lord  1794,  at  and 
in  pans  beyond  the  feas,  to  wit,;  at  Guadaloupe  in  the  Weft  In- 
dies, that  is  to  fay,  at  London  aforelaid,  in  the  parifti  and  ward 
aforefaid,  was  taken  prifoner  at  war,  fighting  on  the  fide  of  the 
perfons  exercifing  the  powers  of  government  in  France  againft 
tlie  forces  of  our  faid  lord  the  king,  by  certain  of  the  faid  forces  of 
our  faid  lord  the  king ;  and  the  faid  Nicholas  Louis,  being  fo  ta- 
ken prifoner,  was  afterwards  fent  prifoner  of  war  to  England 
without  the  fafe-condu&  of  our  faid  lord  the  king  :  And  the  faid 
James  further  fays,  that  the  faid  Nicholas  Louis  fo  remained  and 
continued  fuch  prifoner  of  war  to  our  faid  lord  the  king  continu- 
ally from  the  time  of  fuch  his  captivity  at  the  time  of  making 
the  faid  feveral  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  to  the  day  of  his  death,  to  wit,  at  London  afore- 
faid in  the  parifh  and  ward  aforefaid  ;  and  this  he  the  faid  James 
IS  ready  to  verify :  wherefore  he  prays  judgment  if  the  faid  John 
ought  to  have  or  maintain  his  aforefaid  adion  thereof  againft  bim, 

Tho.  Barrow* 

Vide  Wins  againft  WiUiams,  i.  Ld.  Raym.  282. 
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cametoEn^nd  ,.  And  thf  (aid  John,  as  to  the^faid  plea  of  the  did  James  by 
under  the  fafe  htm  nrit  above  pleaded,  and  whereof  he  hath  put  himfeJf  upon  the 
conduAandun-  country,  doth  fo  likewife  i  and  as  to  the  plea  of  the  faid  James  by 
der  the  licence  him  fecondly  above  pleaded,  the  faid  John  fays,  that  he,  as  exc- 
*f**h'*T*^*^'f  ^"^^''  ^*  aforeiaid,  by  reafon  of  any  thing  by  the  faid  James  above 
Grcat*BritaJn.°  ^^  ^'  behalf  alledged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforefaid  aAion  thereof  againft  him,  becaufe  be 
fays,  that  true  it  is  that  the  faid  Nicholas  Louis,  the  teftator  in  the 
iaid  declaration  mentioned,  was  an  alien  born  in  parts  beyond  the 
^€.  ^"/i^    ieaa,  to  wit,  in  the  faid  place  in  the  faid  plea  in  that  behalf  men- 
tioned, under  the  dominion  of  and  fubje£t  to  the  perfons  exer*" 
/Idyf^  *         cifing  the  powers  of  government  in  France,  and  born  of  parents 

adherents  to  the  enemies  of  our  faid  lord  the  king  for  replication, 
neverthelefs  in  this  behalf  the  faid  John  fayS)  that  the  faid  Nicho- 
las Louis,  in  his  lifetime,  before  ^nd  at  the  time  of  making  ^< 
iaid  ieveial  prumiies  and  underukings  in  the  faid  declaration  men** 

tloned, 
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fi&nect,  and  from  thence  until  the  time  of  the  de'kth  of  the  faid 
Nicholas,  was  living  by  the  licence  of  our  fovercign  lord  the  now 
king,  under  the  government  knd  protedion  of  our  faid  lord  the 
king,  and  came  to  England  under  the  fafe  condud  of  our  faid 
lord  the  king«  to  wit,  at  I/ondon  aforefaid  in  the  parifli  and  ward 
aforeiaid  ;  and  this  he  the  faid  John  is  ready  to  verify :  whereforft 
he  pr^rys  judgment  of  his  damages  by  reafon  of  the  nori*perfonn« 
ance  of  die  (aid  feveral  promifes  and  uhderfadcing^  above-mention* 
ed  to  be  adjudged  to  him,  &c. :  And  as  to  the  plea  of  the  faid  James 
by  him  iafily  above  pleaded,  the  faid  John  fays,  that  he,  by  reafon 
of  any  thing  by  the  faid  James  above  in  that  plea  alledged,  ought 
nor,  as  executor  as  ^iforefaid,  to  be  barred  tirtm  having  and  main- 
taining his  aforefaid  aSion  thereof  againf^  the  faid  James,  becaufe 
be  fays,  that  true  it  is  that  before  and  at  the  time  of  making 
the  faid  feveral  promifes  and  undertakings  ih  the  faid  declaration, 
there  was  and  yet  is  open  war  between  our  &id  lord  the  king  and 
the  perfons  exercifing  the  powers  of  government  in  France  for 
replication  neverthelefs  in  this  behalf  the  faid  John  fays,  that  the 
faid  Nicholas  Louis,  in  his  lifetime,  and  before  the  making  of  the 
faid  feveral  promifes  and  undertakings  in  the  faid  declaration  men- 
tioned, was  under  the  prote£^ion  of  .our  fovcreign  lord  the  now 
king,  and  came  to  England  under  the  fafe  conduSof  our  faid  lord 
the  king,  and  from  thence  to  the  time  of  his  death  was  in  this 
kingdom,  by  the  licence,  and  under  the  prote<!iion  of  our  faid 
lord  the  king,  to  wit,  at  London  aforeiaid  in  the  parifli  and  ward 
aforefaid ;  without'this,  that  the  faid  Nicholas  Louis,  before  the  mak- 
ing of  the  faid  feveral  promifes  and  undertakings,  or  at  any  time  zf^ 
ter,  was  taken  prifoner  fighting  on  the  fide  of  the  perfons  exercif* 
ing  the  powers  of  government  in  France,  againfl  the  forces  of 
Our  faid  lord  the  king,  by  certain  of  the  faid  forces  of  our  faid  lord 
the  king,  and  that  the  faid  Nicholas  remained  and  continued  pri- 
foner of  war  to  our  faid  lord  the  king  continually  from  the  time 
of  making  the  faid  feveral  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  to  the  day  of  the  death  of  him  the  faid 
Nicholas  Louis,  or  during  any  part  of  that  time;  and  this  the  faid 
John  is  ready  to  verify  :  wherefore  he  prays  judgment  and  his  da- 
mageSj  by  reafon  of  the  non*performance  of  the  faid  feveral  pro- 
mifes and  undertakings  above-mentioned,  to  be  adjudged  to  him| 
&c. 

Annhm  1    j:    And  the  faid  James,  as  to  the  faid  kcjolndcr,  dlrf 

ct  the  ft/it  of        >p]ea  of  the  faid  John  by  him  above  pleaded  potcomeioEng- 
AK'nis,  Executor.  J  by  way  of  reply  to  the  faid  plea  of  the  faid  '*'*^  ""***'"  *'^ 
James  by  him  fecondly  above  pleaded  in  bar,  fays,  that  the  faid  f^^ccon*'"^'^'^- 
Nicholas  Louis,  in  his  lifetime,  before  and  at  the  time  of  mak- 
ing the  faid  feveral  fuppofed  promifes  and  undertakings  in  the  faid 
declaration  mentioned,  and   from  thence  until  the  time  of  his 
death,  was  not  living  under  the  licence  of  our  fovereign  lord  the 
king,  under  the  government  and  protection  of  our  faid  lord  the 
king,  and  did  not  come  to  England  under  the  fafe  conduftof  our 
laid  lord  the  king,  in  uunner  and  form  as  the  faid  John  bath  above 
Vot.  lU,  S  in 
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in  his  iaid  replication  in  that  behalf  alledged  ;  and  of  this  he  the 
faid  James  puts  himfelf  upon  the  country,  &c« :  And  he  the  faid 
James^  as  to  the  faid  plea  of  the  faid  John  by  him  abore  pleaded, 
by  way  of  reply  to  the  faid  plea  of  the  faid  James  by  him  laftly 
above  pleaded  in  bar  as  before,  fays,  that  the  faid  Nicholas  Louis, 
before  the  making  of  the  (aid  feveral  fuppofed  promifes  and 
undertakings,  was  taken  prifoner  fighting  on  the  fide  of  tire  per- 
fons  exercifing  the  powers  of  government  againft  the  laws  of  our 
faid  lord  the  king,  by  certain  of  the  faid  forces  of  our  faid  lord 
the  king,  and  £at  the  faid  Nicholas  remained  and  continued 
a  prifoner  of  war  to  our  faid  lord  the  king  continually  from 
the  making  of  the  faid  feveral  fuppofed  promifes  and  undertak- 
ings in  the  faid  declaration  mentioned  till  the  day  of  his  death; 
and  this  he  the  faid  James  puts  himfelf  upon  the  country,  &c« 
Kfw-tf.  and  the  faid  John  doth  the  like :  therefore,  as  well  to  try  this 

•  iflue  as  the  faid  other  iifue  above  joined  between  the  faid  parties, 

let  a  jury  come  before  our  lord  the  king  at  Weftminfter,  on 

next  after  ,  by  whom,  &c. ;  and  who  nei- 

ther, &c.  to  recognize,  &c.  becaufe  as  well,  &c.  the  fame  day  is 
given  to  the  laid  parties  there,  &c.  Tho.  Barrow. 

(«)Cottrtofcoii-  ACTIO  NON ;  becadR  he- faith  that  the  faid  plaintiff  com- 
fcience  aa  for  menccd  his  faid  a^ion  in  the  faid  court  of  our  faid  lord  the  king, 
Weftminftcr,  before  the  king  himfelf  here,  againft  the  faid  defendant  after  the 
f.  i.  pleaded.  ^^^  ^^Y  ^^  May,  A.  D.  1750,  mentioned  in  a  certain  slA  of  par- 
liament made  in  the  twenty-third  year  of  the  reign  of  our  late 
fovereign  lord  George  the  Second,  late  king  of  Great  Britaia, 
&c.  intituled,  ^*  An  Ad  for  the  more  eafy  and  fpeedy  Recovery 
of  fmall  Debts  within  the  City  and  Liberty  of  Wcftminfter  and 
that  part  of  the  Duchy  of  Lancafter  which  adjeineth  thereto,"  and 
that  the  faid  defendant,  at  the  time  of  the  commencement  of  the 
faid  action,  was  an  inhabitant  and  reiident  within  the  (aid  city  and 
liberty  of  Weftminfter,  and  was  by  the  faid  a(S^  liable  to  be  warn- 
ed and  fummoned  before  the  court  of  requefts  in  the  faid  ad  men- 
tioned and  directed  to  be  held  in  and  for  the  faid  city  and  liberty  of 
Weftminfter  and  that  part  of  the  duchy  of  Lancafter  which  ad- 
joineth  thereto :  And  the  faid  defendant  further  faith,  that  he  was 
not  at  the  time  of  the  commencement  of  the  faid  aiilionas  aforefaid, 
indebted  to  the  faid  plaintiff  in  any  fum  or  fumsof  money  amount- 
ing to  the  fum  of  forty  fhillings ;  and  this,  &c. ;  wherefore,  &c. 

R.  Draper. 

(«)  Court  of  Reqaeftt  A^  for  Weftminfter  mult  be  pleaded,  Taylor  v.  Blair, 
3.  T.  R.  452. 

RepUcation   to      Precludi  non  \  becaufe,  protefting  as  to  the  fufficiency  of  the 

thelaftplea^that  plea;  for  replication  in  this  behalf  the  faid  plaintiff  faith,  that  the 

%!? ?^^   ^**  ^^^  defendant,  at  the  time  of  the  commencing  of  the  faid  action, 

llSi  upwilrfS?**  ^^^  *"^  '^^^  ^^  indebted  to  the  faid  plaintiff  by  reafon  of  the  feveral 

promifes  and  undertakings  aforefaid,  in  the  fum  of  forty  (hillings 

and  upwards,  to  wit,  at  Weftminfter  aforelaid;  and  this  he  prays 

may  be  enquired  of  by  the  country,  &c. 

Drawn  by  Mr.  Warrek. 
4  INDiX. 


INDEX. 

GiSNERAL  DIVISIONS  OR  HEADS,  AND  LEADING 

TITLES  IN  THE  CIVIL  DIVISION. 

PLEAS   IN   ASSUMPSIT> 

L  In  denial  and  AVOIDANCE. 

1.  In  Denial  1    /  ^ 

2.  In  Denial  and  Avoidance   i   ^^^^' 

1.  Coverture.  (46) 

2.  Duress.  (47  j 

3.  Infancy.  (48) 

4.  Fraud  -1 

5.  Gaming  /Statutes  of,  plead- 

6.  Usury  f    cd.  (49) 

7.  Other  Statutes  J 

o.  Other  Pleas,  &c.  in  Avoidance.    Seg 
OTHER  Pleas  in  Denial,  Avoidance, 
and  Discharge,  infra. 
XL  In  Discharge.     ^^4^   ru^C^^t^ 

1.  Accord  AND  Satisfaction.  Sr^Paymcnt,/«/rj." 

2.  Account  stated, 

3.  Another  Action  depending, 
4«  Arbitrament. 

5.  Foreign  Attachment. 

6.  Judgment  recovered. 
Outlawry. 
Payment.    See  Accord  and  Satisfaction,  fuprun 

'•  9.  Performance. 

10.  Release. 

11.  Satisfaction     See  Accord,    &c.    and   Pay- 

ment, fupra. 

12.  Set-Off. 

13.  Tender.  J 
14.  Statutes  pleaded. 

I.  Bankruptcy  -j  ' 

15.  2.  Court  of  Confciencc  A£ts /Statutes  of, 

16.  3.  Infolvcnt  Debtors  Ads      f    pleaded.  (51) 

17.  4*  Limitation  J 

III.  Other  Pleas  in  Denial,  Avoidance,  or  Discharge. 

IV.  Pleas  by  and  againft  Executors  and  Administrators, 
Replications,  Rejoinders,  &c.  follow  their  refpefkivc  Pleas. 

Pleas,  ift.  in  Denial,  2d.  in  Avoidance.  (45.) 

See  Analysis.— >Index  to  Vol.  II. 
Vol. 

I.  • 

Page 

400.  Plea  of  non  ajfumfifit. 

334.  Plea,  non  ajjumffity  fuggeftion  of  ihe  death  of  one  of  the 
plainiifFs,  femiUter  by  fttrvivor. 

S  2  101.  Plea 


I- 
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V 
V0€i  PRECi2DENTSfl» 

I.  Books  ^PRAcricif 

Fage  RfiPOKTERS^   &C 

19I.  Flea  (to  decUrationoti  a  wager,  whether  A*  had  become 

bail  for  B.  in  a  caafe  then  pending  in  the  marfhalfea 

court)  y  that  he  A.  never  did  become  baiK 
122*  Plea  (to  declaration  on  a  feigned  liTue  to  try  a  right  of 

common),  that  plainiiiFwas  not  entitled  tofuch  right 

of  common* 
134.  Plea  (to  declaration  on  feigned  liTue  to  try  whether  there 

was  any  cbhfideration  for  a  proxhi/Tory  note,  &c.) 

that  there  was  a  confideration. 
1 30.  Plea  (to  declaration  on  a  feigned  ilTue  de^uifamt  vd 

nm)  that  tefUtor  died  feifed*  &c.    and  did  devife* 

&c.  'vinin. 
1 38.  Plea  to  declaration  in  the  exchequer  of  pleas,  {Jamnifi'^ 

tutus  <vel  non  pr deter)  &c.  flea  non  damnificatus  fra* 

ter^  forty  pounds. 
X39.  Plea  (to  declaration  on  a  feigned  i/Toe  to  try  bankropt 

'velnon),  that  defendant  was  not  indebted  in  one   - 

hundred  pounds. 
313.  Plea  that  defendant  did  not  undertake  to  fome  Coonts* 

demurrer  to  two  &t^  Counu.        <^ 
Vol. 
II. 
Page 

141.  Plea  non  ajfumffit  and  ^venire* 

Non  ajfumpjit ,  .  -  -  .  1,  R.  Pf.  B.  R.  I79 

Plea  of  «0/r  ^T^ffiy^/ and  ifTue,  •  •  •  Morg.  117 

Plea  o{ non  ajumpfit ;  replication  to  the  general  iiTue,  i.  R.  ?•  C.  B.  l\T,  148* 

Flea  non  ajfumpfit  by.  two  defendants  and  iflue  ;  judgment  by 
nil dicit  againfl  a  third  defendant;  unica  taxatio  ^venire  ad 
triand^  quam  ad  infuirend,  •  •  -        2»R.P«C*B*l8 


2.  In  Denial  and  Avoidance,     ift.  Coverture.  (46) 

Vol. 
III. 

Page 

93.  Plea,  Covcrlurc.— Replication  protcfting  as  to  the 
.  fufHciency  of  the  plea,  protefting  alfo  that  defendant  is 
not  Tkfime  concert y  for  replication  that  before  her  caufe 
of  adlion  accrued,  the  defendant  eloped  from  herhuf- 
band,  and  that  the  work,  &c.  was  done  for  her  de- 
fendant at  her  rcqucft,  and  on  her  credit  only. 

91  •  Replication  (to  a  p*ea  o{  coverture  in  abatement) 
that  defendant  eloped  from  her  huiband  before  making 

92.  the  promifes,  and  hath  ever  iince  lived  in  adultery.  De« 
mnrrer  and  joinder. 

90.  Plea,  Coverture.—  Replicat iox  that  defendant  and  her 
huiband  lived  feparate,  to  wit,  the  huiband  in  Ireland, 
and  the  defendant  in  England,  and  that  by  a  deed  of 
feparation  ihe  had  an  allowance  from  the  huiband  to  the 
day  of  his  death.   Demurrer  therieto.    KingHead  v. 


Ltd/ 
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Vou  Prbcidents/v 

III.  Books  ^Practici* 

Fag$  RfiPORTEES,  &G« 

Lady  Lanefborough,  M.  23.  G.  3.  and  Hill  33.  G.  3. 
Corbit  V.  Poelnitz,  i.T.  R.  5.  BartveU  v.  Brooks^ 
34.  G.  3. 

93.  Replication  to  plea  of  covertore,  admitting  the  co- 

verture, but  alledgine  that  defendant  lived  apart  from 
her  buiband,  and  had  a  feparate  maintenance. 
Plea  of  coverture.   Replication  thereto,  -  Mor.  Pr.  249 

Flea  that  defendant  was  married  to  one  A.  B.  who  is  ftill  alive> 
plaintiff  r^^Zf^,  protefting  as  to  the  marriage^  that  defendant 
before  a^on  commenced  eloped,  and  lived  feparate>  and 
that  work  was  done  on  her  credit  only,  .  .        a.  Bl.  Rep^  1079^ 

2«  Durefs  in  Avoidance.  (47*) 

Vol. 
III. 

fop 

94.  Flea  by  defendant  in  cnftody.  durefs  of  imprifonment 

to  Coant  on  a  biH  of  exchange ;  replication  that  de« 
fendaat  was  free  and  at  large. 

94.  Plea  of  durefs  of  imprifonment,  where  defendant  made  a 

95.  pro^kiflbry  note.  Replication  that  defendant  waa 
at  large. 

Replication  of  durefs  of  imprifonment  to  pica  of  releafe, 

rejoinder  not  imprifoned,  -  -»  a.  R.  P.  B.  R«  58,  59,  60 

Replication  (to  plea  of  general  releafe),  dorefs  of  iiapri* 

fonmeot.    RsjOiNpaa,  •  .  •        a.  R.  P.  C*  B»  yi* 

3.  Infancy,  (48.) 
Vot^ 

m. 

104.  Replication  to  a  plea  of  infancy*  that  defendant  con* 

firmed  his  promife  at  fall  age. 
99*    Plea»  i.  by  guardian,  non  affumpfitt  >•  infancy^ 
102.  Replication  to  a  plea  of  infancy  as  to  fame  Count,  m* 

cijfariet  for  board  and  lodging,  and  to  the  reft  noL 

prof. 
97*  Plea  to  ajfumpfit  for  money  lent,  and  account  ftated  s 

I  ft,  general  iflue;    ad.  infancy;    3d,  wn  ajffumppt 
9S.         infra  fex  annos.    Replication  taking  iftne  on  firft 

plea,   and  to  fecond,  confirmatory  promifes;    and 
99.         iflue  on  the  third  aajoiNOEato  replication  and  con«> 

firmatory  promifes. 
9S«  Plea  of  infancy  by  guardian.   Bower.    Replicatiok 
9^«         to  all  the  Counts,     except  ninth,    clevench,    and 

twelfth  (which  were  the  common  money  Counts), 

that  defendant  was  a  lieutenant  in  the  horfe  guards, 

and  ths  artidca  charged  vHTt/mtabU  u  bis  digra^  as 

S3  is> 
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VoL«  Precedents  nK 

III.  Books  ^  P  r  act  ice, 

I^age  Reporters^  &c« 

to  the  ninth »  eleventh ,   and  twelfth    Counts,   ttoL 

97 •  P^^f-  Rejoinder  taking  ifliie  on  the  replica- 
tion. 

loi.  Replication  to  plea  of  infancy  ;  noL  prof,  to  fome 
Counts ;  to  others,  replication  that  money  laid  oat, 
&c.  were  for  providing  neceiTaries  fuitable  to  de- 
fendant's degree. 

ICO.  Plea  of  infancy. 

99*  Plea  of  infancy  by  guardian.  Replication,  necefla- 
ries.  Rejoinder,  not  neceflaries. 

ICO.  Replication  to  plea  of  infancy,  that  three  firft 
Counts  were  for  necefTaries,  noL  prof,  to  the  two  laft. 

Infra  atatim  pleaded  to  affumpfit  for  taylor's  work.  Repli- 
cation, necefTaries.  Rejoinder,  not  neceffaries,  i.  R.P.B.  R.  191,  192^  193 

Plea  of  non  ajfumpfit  and  infancy  by  guardian.  Replica- 
tion, neceffaries.  Rejoinder,  not  necefTaries,  and 
ifliie,  -  -  -  Lill.  Ent.  107.  221,  222,223 

Plea  (to  a  declaration  on  feveral  proroifes  againd  Harriet  Ford, 
defendant,  by  the  name  of  Ann  White,  who  is  faed  by  the 
name  of  Harriet  Ford),  of  infancy.    Special  demurrer,  2.    Wilf.  Rep.  413 

Pleaof  fVi/ra  atatem*   Replication  and  rejoinder*  1.  R.  P.  C  fi.  153 

Plea  of  infancy  by  guardian,  ...  P].  AC  45a 

Infancy  pleaded  by  guardian,  •  •  *  •  3.  Wilf.  413 

Plea  of  infancy  to  ajfumpfit ^  for  merchandizes  bought  by  the  defendant ;  replication, 
neceffaries  tor  defendant  and  his  wife ;  rejoinder,  that  they  were  not  for  necefii- 

'     ries    ^t.  R.  95.     Similar  plea  to  a6Hon  by  a  taylwt  and  iffue,  Ihid,  104. 

Plea  of  non- age  for  wares  fold  ;  replication,  that  they  were  delivered  for  neceflary 
apparel;  rejoiuder  and  iffue  ;  demurrer,  2.  Bro,  99.  Br,  R,  93.  104.  ^fV.  40. 

Plea  of  infancy  to  affumpfit  by  a  taylor ;  replication,  neceffary  garments  ;  rejoinder 
and  iffue,  Vid.  40.  BrownL  Rid.  104. 


Statutes  pleaded  in  Avoidance,  (49.) 
4.  Of  I  ft.  Fraud. 

Vol.  Precedents  ttr 

III,  BooK|/>/*  Practice, 

Page  Reporters,  &c. 

102.  Plea  of  ftatttte  of  firaqds,  29.  Car.  2.  c.  3. 

Plea  of  flatnte  of  frauds^  that  tliere  was  no  memorandum  in 
writing,  -  .  -.  -  -        2.R.  P.C.B.24 

5.  Of  2d.  Gaming. 

Vol. 

III. 

Page 

103.  Plea    of  ftatute   of  gaming    (9.  Ann.  e.  i.)  to  an 

afliou  on  an  indorfed  note,   that  plaintiff  and  de- 
fendant 
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Vol.  PKBCBDINTSfS 

III.  Books  tf  Practici, 

Fagt  Rb  PORT  BUS*  &G« 

104.       fendant    played    at  cards.     Replication,    that 
the  note  was  given  for  money  bona  fide  lent,  and  tra- 

X05.        verfes  the  gaming  coniideratioo.  Kbjoindbr,  tak- 
ing iiTue  on  the  traverfe. 

Plea  to  the  fccond  Count  of  a  declaration  non  ajfampfit^  (to  the 
firfl,  which  was  upon  a  fromiffory  nott  by  indorfee  <i/.  draw- 
€r}»  the  iiatnte  againft  gaming.  Rbplication>  that  the 
note  was  given  for  a  fair  debt^  ^nd  traverling  its  being 
given  for  money  won  at  play»  rejoinder  and  iflue.  Mor.  Pr.  229,  230,  231 

Plea  to  ajfumpfit  on  a  bill  ofixchangi  again  ft  the  acceptor ;  ge- 
neral lifue  to  fecond>  third,  and  fourth  Counts,  plea  to  the 
firft  protefting  neither  plaintif  or  defendant  were  mer-r 
chants  ;  for  further  plea,  14.  Car.  2.  bill  given  for  money 
loft  at  hazard.  Demurrer  and  rejoinder,  'venirg  to  try  the 
iflne  and  aflefs  the  damages,  if  judgment  for  plaintiff  on 
the  demurrer,  -  -  -  32.  Raym.  4  edit.  96 

plea  to  fecond,  third,  iixth,  and  feventh  promife  ;  nen  ajfumffit  to  the  firft ;  ftatute 
of  gaming  to  fourth,  that  he  loft  above  one  hundred  pounds  to  plaintiff  at  hazard  ; 
to  fifthr,  true  that  he  made  fuch  promifes,  but  that  he  played  and  loft  the  fum  of 
one  hundred  pounds,  not  then  paid  by  him  ;  replication,  prptefting  as  to  firft  pro- 
mife, did  not  play  ;  for  plea,  that  the  Mte  and  bill  were  made  for  money  hnt  to 
the  defendant,  and  iraverfes  that  he  loft  above  one  hundred  pounds  at  one  time ; 
;o  fourth,  that  he  won  only  iixry-one  pounds ;  to  fifth,  the  fame,  Cl\fu  200,  201. 

6.  Of  3d,  Ufury. 

Vol.  pRECEDBNTS/ff 

III.  BOOKS^PRACTICB, 

fage  Reporters,  &c. 

10^.  Plea  of  Statute  of  ufury  (12.  Ann.  ft.  2.  c.  16.)  to  an 

action  on  a  protniiTory  note,  payee  <v*  maker. 
107.  Plea   of  ftatute  of  qfury    ^12.  Ann.  ft.  2.  c.  16.)  to 
an  adion  on  an  indorfed  bill,  at  fuit  of  indorfee  at. 
io8.      indorfer.  Replication,  that  the  confideration  was 

bonafide^  and  traverfes  the  ufury. 
Plea,  non  ajfumpfit  to  fecond  and  third  promifes  ;  the  ftatute 
of  ufury  to  the  firft  promife  being  on  a  fromijfory  note  in- 
dorfed, -  -  -  -  -     2.  R.  P.  C.  B.  65 
Plea  to  affkmpfit  for  money  lent,  that  it  was  advanced,  and  de- 
fendant paid  for  the  loan  thereof  at  ufurious  intereft,            •  Lill.  Entr.  It  3 

7.  Other  Statutes  pleaded. 

(i},  14.  Car.  II.)  Act  OF  Conformity. 
Vol. 
III. 
?age 

no.  Plea  to  declaration  by  Curate  v.  Reflor,  for  remov- 
ing him  from  his  curacy  ;  firft,  non  ajfumpfit  \  fecond^ 
that  plaintifF  did  not  fubfcribe  the  declaration  of  con- 
formity required  by  13.  and  14.  Car*  2. ;  third,  that 

S  4  plain- 
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Vol. 

plaintiff  did  not  procnre  a  cenificttf^  nndcf  tbe  haQ4 
of  the  bifiiop.  Mid  rfi^d  the  fame  in  the  church,  as  re« 
ii2.  quired  by  the  a£l.  Replication  'that  defendant 
hindered  piaintiiF  from  reading*  &c.  as  reqgired,  and 
ofHciating  as  curate  before  the  end  of  three  months. 
{Seg  the  Declaration,  Vol.  II.  508.) 

DISCHARGE     (50). 

}&,,  Accord,  Satisfadion,  and  Payment.    (S^tf  Payment.) 

Vol. 
J. 

252.  Plea  of  payment  of  part  of  principal  and  interefldae  on  the 

bond*  and  that  the  acceptor  made  another  bond  foe 

payment  of  the  refidue^  which  teftator  accepted  in  fa- 

tisfadioD  and  difcbargeof  the  former,  and  alfo  of  the 

fromi/e  and  undtrtaking  of  defendant  ;  feveral  fimilar 

pleas,  and  that  teilator  accepted  bond  as  a  ntvo  fecu» 

ritj*    Replication  to  all  tbe  pleas.    (Sei  Bills  of  Ex- 
change Inland.  Payee  <v.  Acceptor,  Vol.  II.  Index.) 
Vol. 

rii. 

P^ge 

131.  Plea,  that  it  was  agreed  between  plaintiff  and  defendant. 

that  the  promifes  in  the  declaration  mentioned,  ana 
the  performance  thereof  (hould  be  waved,  and  de- 
fendants fhould  be  at  liberty  to  pull  down  a  wall,  and 
in  confideration  thereof,  defendant  ihould  pay  tq 
plaintiff  five  pounds  five  {billings ;  plaintifF  waved 
promifes,  and  defendant  paid  plamtifiF  that  Aim  in  fa- 
tisfadion  of  the  damages  to  be  thereby  done   fqc 

132.  plaintifF.  RfiPLiCATipN,  that  true  it  is  that  the 
walls  are  the  fame,  protefling  that  plaintifF  did  not 
waive,  &c.  promifes,  and  that  defendant  did  not  pay, 
nor  did  plaintifF  accept  fa|d  ^vt  pounds  five  dullings 
in  fatisfadion  of  plaintififs  damages  i  and  ifFue  on  the 
agreement. 

(2$.  Plea  (to  a  declaration  at  the  fuitof  aflignees  of  a  hank* 

ruft),  that  after  the  making  the  promife  mentioned 

in  the  declaration^  defendant  gave  the  bankrupt   a 

bond  in  difcharge  ofthofe  promifes.  Replication, 

that  A,  6.  (the  bankrupt)  being  infolvent,  the  bond 

was  given  with  z  fraudulent  view  to  delay  the  pay* 

ment  of  the  debt,  and  to  keep  the  furo  from  the  cre- 
ditors ;  flating,  that  a  commifiion  ilTued,  and  aflig. 

nees  were  chofen. 
J  37.  Plea,  \ft.  Nonafumfifit  I  id,  infancy;  3d,  that  defen. 

dant  was  indebted  to  plaintifF  in  fixty-two  pounds 

and  no  more,  and  to  one  A.  B.  in  tiKro  hundred  and 

thirty- eight  pounds  ;  and  that,  at  their  joint  requef^, 

he  gave  them  1  warrant  of  attoroey   to  confcfs  a 

I  135.  Pleai 
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Vfif*f  PrECBDEHTS  r>] 

Jil.  BoOKS^PRiWCTICK* 

fa^e  Rkpohters^  &^. 

judgment,  which  tJh  phinttff  reaivid  infull  faiisfac- 

tion  of  hU  debt,  ^od  afterwards  entered  up  judgment 

thereon*  which  is  in  full  force. 
13$.  Plea,  that  a  bond  was  delivered  in  fatisfa£tion  in  affump^ 

134.  Plea,  that  plaintiff*  accepted  fome  pieces  of  cloth  in  (a- 
tisfa^oi}.     Replication, 

13 {•  Plea,  that  defendant  eaye  plaintiff  a  mahogany  bureau 
and  book-cafe,  which  plaintiff  accepted  in  fatisfac. 
tion  and  difcharge.  Replication^  did  not  accept, 
&c.  in  fatijsfadion. 

133.  Ple^  of  promilTory  note  given  for  the  money  due  on  the 
promifes  in  the  declaration. 

^36.  Plea  of  an  agreement,  that  defendant  ihould  pay  plain- 
tiff's creditor  a  debt  doe  tq  him  from  plaintiff,  an4 
tb^t  it  (honld  be  deemed  a  fatisfadion  from  defen- 
dant. 

flea  of  accord  and  fatisfadion  after  nom  tjfumffii  to  the  whole 
declaration.  Replication,  proteffiny  no  pay- 
ment and  taking  iffue  on  the  acceptance  in  fatisfac- 
tion,  -  -  ^  -  -        -      Mor.  Pr.  aj2, 233 

Plea,  that  defendant  gave  the  plaintiff  two  pieces  of  cloth  in 

i^W  fatisfaSioH,    which    plaintiff  accepted.      Replication, 

protecting  that  defendant  did  not   give  and  taking  iffue 

upon  the  acceptance,        -  -  -  -  JbU.  233, 234 

plea  of  delivery  and  accfptance  of  one  hundred  hogOieads 

of  tobacco  in  fatisf^dion.    Replication,  that  defendant 

did  not  deliver  fpecial  demurrer  thereto  for  not  anfwering 

the  acceptance,  .  .  -  .      Liil.  Ent.  105,  106 

Plea  to  fecond  and  third  Counts,  non  ajfumffit^  and  to  firff,  an 

accord  by  plaintiff  to  accept  a  larger  fum  by  inffalments,  in 

iatisfadion  and  payment  of  fir  ft  inftallment  accordingly. 

Replication,  protefting  no  payment,  and  accepting  the 
'     firft  inftallment,  denies  the  accord,     ...  md.  24 j 

plea  in  nature  of  accord  and  fatisfa6lion,  that  defendant's 

creditors  (plaintiff  one)  agreed  to  accept  a  compofition 

in  lien  of  their  debts,        -  -  .  2.  T*  R.  24 

Plea  as  to  ift.  promife /tf^in^ffr,  and  as  to  2d, and  3d,  accep- 
tance of  a  note  from  a  third  p^rfon  in  fatisfadion,  .  Lill.  Ent.  121 

Plea  as  tp  part,  that  he  gave  a  bond  \  and  to  the  refidoe,  non  affumpfit^  CI.  AJf.  loi. 

Plea,  that  plaintiff  accepted  a  promife  of  payment  of  the  money  from  auother  per-» 
fon,  and  that  he  difcharged  the  defendant  therefrom.  Replication,  protefting, 
&c.  for  plea  that  he  did  not  discharge  defendant,  Mo*  Ent,  30. 

Plea  to  iff.  promife,  nonaffkmpfit\  to  2d,  that  plaintiff  delivered  the  goods  by 
agreement  to  defendant,  in  the  name  of  a  third  perfon,  for  and  in  fatisfac^ion  ^ 
money  due  to  him  by  the  faid  third  perfon>  %^lnftr,  CL  269. 

Plea,  that  plaintiff  tfr^//r/^  of  a  be^ver-hat  in  difcharge  ot  t  le  promife.  Replica* 
tion  that  he  had  not  deliV'ered  it,  and  iffqe,  Brouon^s  Va.  Me,  92. 

Plea  to  a^ion  by  furgeop,  that  he  fo  unikihuliy  managed  the  wound,  and  adroinitli 
tered  medicines,  that  it  became  mortified,  and  plajotiff  faid  he  could  do  no  more, 
defendant  paid  forty  ihilUo^;,  which  p^iQtifi'  accepted,  and  iraYerfes  deferving 

Plea, 
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Plea  (to  affumffit  on  bill  of  exchange)  that  defendant /tf/V  the  money  due,  accord* 
ing  to  tlu:  tenor  of  the  bill.    Replication  and  iflue^^  Tho.  i$.    z^  Mo.  Eni.  161  • 


2,  Account  Stated, 

Vol.       . 
Ilf. 

Page 

139-  Flea  in  affumpfit  to  an  adion  againft  the  acceptor  of  9, 

l>ill  of  exchange^   at  the  (uit  of  an  indorfee,  that 

plaintiff  and  defendants  dated  accounts  concerning 

the  caofes  of  a£tion  mentioned  in  declaration,  and 

defendant  was  found  in  arrear,  and  gave  plaintiff  a 

regociable  promifibry  note  for  the  balance,  which 

plaintiff'  indorfed  away  before  allien  brought,  where- 
by defendant  is  lial^Ie  to  tl^e  indorfee.    Replication 

^hereto. 

Plea  as  to  money  borowed,  non  ajfumpfit ;  2d,  as  to  money  due  for  cattle,  account 
fiaud\  to  other  money  due  for  cattle;  that  they  wer^;  partners.  Replication 
and  iffue,  Bro,  Va,  Me,  94. 

flea,  that  plaintiff  and  defendant  accounted j  and  ten  poand$  was  d^e^  which  he 
);>ring8  into^qurt,  z*  Mo,  Ent.  ij^i* 

3.  Auter  A<^ion  Pendent, 

VoL^  PaaCBDEitTs  in 

III.  Books  4»/  PaACTicB^ 

Page  ^  RsP0fe.TERS,  &c, 

140.  Plea  (to  declaration  on  a  promiffory  note),  another  ac- 

141.  tion  pending.    Replication  nul  tiel  record.     Rejoin- 

142.  der,  nul  tie! record.     Rejoinder  to  the  replication. 

142.  Plea  of  prior  adion  depending  at  the  fuit  of  plaintiffs^ 

bankrupts,  before  they  became  bankrupts. 

143.  Plea,  that  plaintiff  obtained  a  verdid  and  judgment  a- 

gainft  the  defendant,  in  a  prior  adlion  brought  by  tho 
plaintiff  againff  defendant  for  the  fame  caufe  of  ac* 
|ion« 

Plea  of  another  a£Uon  pending.    Replication  nul  tiel. 

record.     Demurrer  and  joinder,  ^  -  Ld.  Ray m.  4.  Edit.  57. 

Plea  after  fpeci^  imparlance,  another  adtion  pending  for  the 

(a|me  debt*    Demurrer  and  joinder,  •  .  »  JU^^  ^j 

4.  Arbitrament. 

Vol, 

Page 

144.  Plea  of  fubmiiSon  to  an  arbitration,  and  an  award  there- 
I4J.      on,  &c.    Rbplicatioh  quod  nuUamfeceruntarbi- 

tationtm. 

Plea 
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Books  ^Pr  ACT  icB^ 
Rbportbrs,  &c. 
Plea  of  arbitrtment ;  replicatioo  no  arbitrament*  &c.  Mor.  Pr.  235.  aj^ 

i'lea  of  fubmiffion  to  an  award*  by  plaintiff  and  defendant's 
pending  the  firfl*  and  a  final  award  thereupon,  and  pefbrm- 
anceon  defendant's  part.  Replication  taking  iflae  on 
the  fabmiffion  to  the  award  and  performance^  -  JiiJ.  jot 

Plea  (to  declaration  for  inoney  dae  on  a  protefied  bill  of  exchange)  an  award  that 
defendant  (hould  pay  feven  hundred  pounds,  which  he  did,  averring  that  fum  to 
be  included  in  the  declaration.  Replication  that  it  was  not  within  th^  dedarauon^ 

Hat*/:  45-  .         .  1 

Plea,  a  fubmiffion  to  arbitration  and  awards  made  to  pay  thirty  fhillings  in  fatisfac- 
tion  of  the  promife.  Replication  that  he  did  po;  iubmit^  and  pleads  fw//i>/f«a^^ 
3*  Brotivnlm  38. 


5.  Foreign  Attachment, 

Vol.  Prbcbdeicts  im 

III.  Books  ^Practicb. 

Page  KaroaTBEs,  &c« 

247.  Plea  of  nou  affumffit  as  to  part«  as  to  refidue^  foreign  at? 
attachment. 

Plea  of  foreign  attachipent  in  the  city  of  London^  dating  the 
Guftom,  .  -  «  -  •  a.  H;.  B«  C.  Rep.  36a 

^lea  of  non  ajfumffit  to  part,  and  a  foreign  attachment  in  London  as  to  the  reiidae. 
Replication  that  the  bonds  attached  were  made  in  S.  and  not  within  Loudon.  Re- 
joinder, chat  one  of  the  bonds  was  made  in  London  \  and  judgment  for  the  plaii^* 
tiffj  Le*u>Ent,  1. 


6.  Judgment  recovered, 

Vol. 
III. 

Fagi 

150.  Plea  of  judgment  recovered.  Replication  and  nrw 
1^1.  ajignment^  admitting  the  judgment,  but  that  this  adioa 
163.      was  brought  for  a  different  caufe.     Plea  to  the  new 

afEgnment;  i ft,  nonage;  ad,  fet-off  {Seikl-oS^pofi. 

163. 

146.  Plea  to  affumpfit  in  B.  R.  of  judgment  recovered  in  C.  B. 

in  the  fame  caufe  of  the  fame  term,  with  declaration. 

147.  Replication  nul tiil  record.     Rejoinder. 

145.  Plea,  by  adminiftratrix,  of  judgment  recovered  in  C.  B. 

by  plain tifPs  ^artfff  and y^«^. 
146.148.  Judgment   recovered  in  C.  B.  to  adion  in  B.  R, 

and  replication. 

148.  Plea  of  judgment  recovered  to  an  action  in  C*  B.    Re^ 
9.       plication* 


.».< 


M9. 


1 
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VqU  PuBCBDBNTSftf 

flU-  BOOKS^PHACTICB* 

tag4  Reportbrs,  &c« 

X499150*  Plea  of  jadgraeot  recovered  in  C«  B.    ReplicadoB 

»«/  fui  record*    Rejoinder. 
150.  Plea  of  judgment  recovered. 
146.  Replication  to  a  plea  of  nuJ  tiil  record,  in  B.  R.  record 

m  the  fame  court. 

flea  to  an  aCSon  in  B«  R.  of  judgment  recovered  in  C.  B. 

Rbplicatioh  thereto^  •  .  .        Mor.Pr.  2^2, 253 

Plea  tq  an  adSoo  in  C.  B.  a  judgment  recovered  in  B,  R.    -  liiJ,  253 

Judgment  recovered  in  another  adHon  pleaded  in  bar  to  an 

aSion  of  affumfjiu    Rbpi.icatjon  and  rejoinder,  -     i.  R.  P.  C.  B.  105 

Plea  of  recovery  in  a  former  adion.    Replication  nul  tiel 

record.    Rejoin  deb  babetur  taUncordum,        -  a.  R.  P.   C.  B.  19,  20 

Plea  to  a  recovery  in  another  adlion,  «  •        2.  R.  P.  C.  B.  2Q 


7,  Outlawryt 

Vol;  Precedents  im 

I.  Books  ^Peactick^ 

Page  RaroETEEs«  &c« 

^41.  Plea  (to  declaration  on  a  bill  of  exchange,  drawer  9, 
acceptors,  partners,  are  outlawed),  after  feveral  im* 
parlances ;  id,  nul  tiel  record  of  outlawry  ;  2d,  that 
die  other  defendant  reiided  in  Spaia,  and  that  Corn- 
wall is  the  next  Engliih  county ;  and  traverfes  chat 
London  is.     Replication  that  there  is  fuch  a  re- 

242»343.€ord»  fetting  forth  the  original  writ.  Demurreruo  the 
replication.    Joinder. 

Vol. 
III. 

Page 

154.  Plea  of  outlawry  in  C.  B.  to  an  adion  in  B,  R« 

153.  Plea  of  outlawry. 

Plea,  that  defendant  is  outlawed  in  another  court.  Rbplica- 

TiON  nul  tiel  record,         -  .  -  i.  R.  P.  C.  B.  307,  209 

Plea  of  outlawry  in  plaintiff.     REPLicAtiONt  a.  (t..  P.  C.  fi.  23 

Flea  of  outlawry  in  bar.    Replication  nuL  tifl  record^      •    >Morg.  Pr.  234J  225 


8.  Payment.    (&^  Accord  ^d  Satisfadioxi.) 

Vol. 
III. 

Page 

3^8.  Pica  to  declaration  In  affumfjk  on  a  picmiflbry  notei 

I  ft,  non  o^'umffit^  2d,  payment  and  acceptance  of  a 

grofs  fum  in  facisfadlion  ;  3d,  that  defendants  with  a 

iurety  gave  a  promifTory  note  to  plaintiffs  for  a  fum 

in  grofs,  in  fatisfaHian^  which  plaintiiF  accepted  as 
360.       fuch,  aud  which  wab  duly  paid.    Replication  to  the 

fecond  plea,  protefting  that  defendant  did  not  pay  the 

money  therein  mentioned  in  fatisfadtipn  for  replica** 

tioHj  faj^s,  that  plaintiffi;  did  not  fo  receive  \\% 

Ple« 
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lit.  Books^PracticBs 

Pagg  RflroBTBBs,  five. 

154.  Plea  ^to  dedaratxon  in  affwrnffit  for  work  and  laboar  as  a 
builder^  and  repairing  prenifes),  that  defendant  did 
employ  plaintiff, '  bat  that  plaintiff  employed  one 
A.  B.  as  his  depaty,  to  fupenntend  die  works^  and 
that  defendant,  according  to  the  dirediona  of  plain- 
tiff, faid  A.  B.  the  money  for  the  work. 

Plea  to  ajfumffit  on  articles  of  agreement  to  pay  a  fam  of  mo- 
ney when  the  work  (hoold  be  finilhed ;  plaintiff  only  finiih- 
ed  part^  for  which  defendant /«iV/  him,  -  -  Lill.  Ent.  449* 

Plea  that  he  had  pedd  the  money  according  to  his  promife.    Replication  that  he 

had  not  paid,  Mq.  Ent,  29.  2.  Bre,  6. 
Plea,  confeffes  the  promife,  bat  for  deience,  paymmi  on,  and  acceptance  aftir  tbt 

Iqft  continuance,  Clifi,  203. 
Plea  that  defendant  paid  the  plaintiff  ten  ponnde  in  fall  fatisfaOion  of  all  debta  and 

demands,  which  plaintiff  receired,  and  trarerfes  any  promife  made*  afterwards. 

Replication  that  he  had  not  paid,  and  a  promife  afterwards,  Brt.  R*^* 
Plea  that  defendant  had  paid  his  moiety  of  the  bargain  between  him  and  plaintiff, 

for  goods  booght  by  them  jointly,  according  to  his  promife.    Replication  that 

he  had  not  paid,  and  iffoe  therenpon.  Re*  Dec.  50. 
Plea,  payment  of  £ve  fliillings  to  feveral  promifes,  in  fall  fatisfadkm  of  all  pro* 

mifes  from  beginning  of  the  world  to  that  day,  Bro,  Fad.  93. 
Plea  that  one  D.  L.   being  indebted   to  defendant  in   twenty  poands,  faid  the 

fame  to  plaintiff 'a  mother  by  the  plaintiff 's  diredton.    Replication.    Demarrer 

and  judgment  for  the  plaintiff,  Bro.  Fad.  97. 
Plea  to  fir0,  fecond,  and  third  promifes,  non  ajjvmpfit ;  and  to  the  other  payment 

according  to  his  promife,  Bro*  Fa.  Me.  99^    Replication  that  he  had  not  paid  ; 

and  iffoe,  CUfi.  102. 
Ifonttjffkmpjit  to  lil,  plea  to  2d,  that  he/tt/t/fo  much  money,  and  gave  fo  many 

goods  in  fatbfadion,  Han/.  64. 
Plea  of  payment  in  foil  iatisfaftton,  CL  Jff.  91. 
Plea  by  one  defendant,  that  he,  together  with  another,  non  ajfumfferunt  by  the 

other,  that  the  plaintiff  appointed  one  P.  fi.  to  receive  thirty  pounds  in  full  fa- 

tisfaaion,  Cl.Ag.  138. 
Payment,  pl^aof,  yBrvwnU  82.    Him.  130,  135.  at  feveral  times,  3.  BrwnjonU 

Plea  to  iirft  promife,  payment  to  fecond  ;  accceptance  of  another  note  in  fatisfac* 
tion,  LilL  Ent.  121. 

Plea  in  a  feigned  iffae  to  firft  promife,  that  defendant  had  paid  more  than  he  re- 
ceived ;  to  fecond,  that  inteflate  was  not  indebted  to  plaintiff,  Liil.  Ent.  48.  66. 

Plea,  payment  for  two  of  the  oxen  fold,  and  was  ready  to  have  paid  for  the  cow  if 
plaintiff  would  have  delivered  her ;  traverftng^  that  plaintiff  offered  to  deliver  the 
cow.  Replication,  protefting,  &c.  Plea  that  he  offered  to  deliver,  &c.  Br.  Red. 
93.    3.  Ittjlr.  CL  lyo. 

Plea,  payment  of  part,  and  would  have  paid  the  reft  if  plaintiff  would  deliver  the 
cattle  to  him  according  to  his  contrad.  Replication,  proceibng  he  had  not  paid 
for;  plea,  that  he  offered  to  deliver ;  and  iffue,  Bro.  Fa.  Me.  foj. 

Plea  toaflion  for  money  had  and  received,  confeffinc^tbe  declaration  that  he  had  paid 
the  feveral  fums  to  W.  to  the  ufe  of  plaintiff.     Replicamn  and  iffue,  2.  Bro.  6. 

Plea  q{  payment  and  acceptance  (in  affumpfit,  for  the  occQpation  of  third  part  of  cer- 
tain lands.    Replication  and  iffae,  Bro;  Fa.  Me.  92. 

Plea, 


n 
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Plea,  proteftinf  that  he  made  no  foch  promire,  and  for  plea,  payment  of  all  mtddf 
aflefiments  and  payments  whatfoever,  chargeable  on  certain  tenemenu*  Re- 
plication andiflbe,  Bro.  Va*  Me,  107. 

Plea  of  payment  in  difcharge  for  ploughing,  &c.  Replication,  protefting,  &c«  for 
plea,  did  not  receive  it  in  iKiXJatisfaQiou  ;  and  ifliiey  Ibid,  no. 

Plea  to  ajpmffit ;  nnn  aUumpfit^  a^  Br^wml,  8. ;  and  that  defendant  /0/V  all  the 
fums  for  profecnting,  and  monies  expended.  Replication  chat  he  had  not 
paid  ;  and  iffne,  Ro,  Enu  j6« 

Plea,  that  he  paid  plaintiff  forty  fliillings,  which  was  as  much  as  he  owed  him ;  imf 
a  tl'aveife  of  the  promife.  Replication,  protefting  that  he  had  not  paid*  ift 
plea,  that  he  promifed  inmodo  et format  and  iflue,  Bro,  Fa.  Me,  io8. 

Plea  (to  ajfumffit  mom  imdemmty),  that  he  become  bound  with  the  plaintiff'  to  the 

\  flier  iff ;  who,  in  default  of  the  appearance  of  the  plaintiff,  proceeded  to  an 
exigent  againft  the  bail  and  his  plaintiff  in  C.  B.  and  defendant  received  the  mo- 
nies to  give  her  attorney,-  to  fuperfede  the  exigent,  and  for  his  joornies  and  ex- 
pences ;  and  traverfes  the  promife  to  indemnify  plaintiff;  with  iffne  on  the  tni* 
verfe,  Ro.  Ent,  6  j. 

Plea  that  plaindff  was  not  damnified  ioajpimpfit  on  indemnity.  Ham/.  118. 

Plea  (to  affkmffit  to  marry),  that  he  offered  phuntiff,  but  fte  refufed,  Br9,  Fa.  Mi. 

90.  Replication,  iffue,  and  rejoinders- 
Plea  [toaffumffitoa  a  bill  of  exchange),  protelltng,  &c.  for  plea  that  he  drew  the 
bill  for  the  nfe  of  C.  who  being  indebted  to  the  king  in  two  hundred  pounds,  the 
bill  was  feized  into  the  king's  hands ;  and  defendant,  by  virtue  of  a  wnt  of  extent, 
fata  the  money  in  full ^///tf^/Mr;  with  proper  averments  and  demurrer  thereto^ 
2.  Fem.  300. 

Plea  (to  ajfumffit  on  bill  of  exchange),  as  to  fecond  promife,  non  ajjumyit ;  to  firfl^ 
that  plaintiff  indorfed  the  bill  to  one  A.  B.  and  defendant  paid  the  money  to 
A.  B.  who  gave  a  receipt  for  it,  CUft.  928. 

Plea  of  payment,  3,  Browni.  82.    Herne^  1 30,  135. 

Plea  to  one  promife,  that  he  paid  the  money  to  plaintiff  on  requeft;  and  to  the  other 
promifesy  on  the  feaft  days,  according  to  the  ftaft-day.  Keplication  and  iffue^ 
3*  Brotunl.  56* 

Plea  that  he /o/V  plaintiff,  an  attorney ^  the  money  doe  to  htm  for  fees>  ezpences,  and 
cofts.    Replication  and  iffue.  Hern.  197. 

9.  Performance^ 

Vol. 

III. 

Fage 

155.  Plea  of  performance  to  a  Connt  in  ajfumffit  to  make  re- 
pairs* 

lO.  Releafe. 

PrBCB DENTS  in 

Books  ^Practxci, 
RapoaTsas,  &c. 
Plea  of  rdeafe  in  an  a£Hon  of  affiimffit.    Replication  taking 

iffueon  the  execnuon,        .  .  .  «^       8.  R.P.  C.B.jo 

Plea,  a  general  releafe.    Rbplication,  dorefsof  imprifon- 

ment.    RijoiNnBR,        -  .  -  .  IM,7t 

Plea  of  a  releafe,  fuis  darrien  eontinuance^  -  »  Bull.  N.  P.  3'<> 

Plea  of  releafe,  -  .  -  -  .  2.  Ld.  Raym.  13^ 

Flea 
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III.  Book8«/'Practicb» 

Pa£e.  Rbpohtbrs*  8cq, 

156.  Plea  that  the  promifcs  were  made  by  the  d^fendaoti  and 

not  by  the  defendaots  alone,  atid  that  plaincifFs  exe- 

157.  coted  a  releafe  to  defendants.     Replication,  iflue  on 
the  premifes ;  and  uon  tftfaSwn  to  the  releafe. 

158.  Pica  to  ajfumpfit  by  executor s^  that  teftator  fold  co  plain* 

tifF  a  cow  for  feven  pounds ;  which,  at  the  time  of 
his  death,  was  unpaid,  and  that  plaintiff's  executors 
agreed  to  releafe  each  other  on  condition  of  plaintiiPs 
paying  plaintiff  thirteen  pounds. 

Plea,  a  general  releafe^     Replication,  nw  eftfaBuniy  2,  R.P.  B.  R.  57 

Plea,  general  releafe.  Replication,  durefs  of  imprifon- 
ment.     Rejoinder,  not  imprifoned,  •  «  Ibid.  58, 59, 60 

Plea  of  a  geneaal  releafe.  Replication  that  defendant, 
being  intoxicated  with  liquor,  fsaled  and  delivered  the  re- 
leafe.    Rejoinder,  -  -  -  Mor.  Pr.  237,  238, 240 

Replication  to  the  plea  of  a  plea  of  general  releafe,  non  eft 
fadum^  -  -  .  -  -  Ibid.zj^o 

Plea  of  releafe  to  a  declaration  for  lodging,  CL  Jff\  257. 

Plea  of  general  releafe  made  after'verJidi  and  before  judgment,  Bro.Vad.  lij* 

Plea  to  iirfl,  fecond,  and  third  promife,  that  he  made  them  on  the  tenth  of  April, 

and  that  plaintiff  fealed  a  general  releafe  to  him  on  the  eleventh;  traverfing  the 

promife  afterwards.     Replication  that  defendant  promifed  after  the  tenth  ;  and  if- 

fue,  Bro.  Fad,  98.  105*  1  li. 
YXtzoi payment  before  original  fued  out,  and  plaintiff*  gave  a  releafe  thereupon,  CL 

Ajf.  129. 
Plea  to  ^^xX.  payment y  purfuant  to  the  award  to  refidue  a  releafe.     Replication,  did 

not  pay  ;  and  iifue.  Mo,  Ent.  57. ;  protefling  arbitrators  made  no  award  for  plea, 

no  award  was  delivered,  or  ready  to  be  delivered,  according  to  the  fubmifliot!. 
Replication  that  the  award  was  made,  and  ready  to  be  delivered  under  the  hand  and 

feal  of  the  creditor  ;  and  ifTue,  58. 
Plea  (to  ajumpfit  to  pay  money  in  confideration  of  marriage),  that  plaintiff,  after 

the  promife  made,  difcharged  defendant  by  releafe  in  writing.     Replication,  non 

eft  fad  urn  ;  and  iffue,  Hanf,  43. 

II.  Satisfaflion.     {See  Accord  and  Satisfadtion,  and    Payment 

Pleas  of,  ante,) 

12.  Set-ofF.     (See  Notices,  pradical  forms  J 

Vou 
III. 

Pa^e 

160.  Plea  of  fet-ofF  for  work  and  labour,  &c.  as  zfa£lor» 

159.166. Plea   of  fet  off,  work   and   labour,   &c.   done   by 

defendant. 
164,  Plea   of  fet-ofF,  for   work,    &c.  necefTaries,  damages, 

goods,  n^oney  lent,  laid  cut,  had  and  received,  ac« 
i^ji       count  Hated.    Replication  thereto 

172.  Plea 
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III.  BOOKS^P*  ACTICI^ 

Page.  R  E  FOR  T  E  RS,  &C« 

172.  Plci,  general  iffuc  and  notice  of  fct-offof  a  prochifibry 
note  for  one  hundred  pounds  for  the  rent  of  a  boafe^ 

168.  Pleaoffet  ofF,  wo>  k  and  labour,  money  lent,  &c.  laid 

169.  out,&c.  had  and  received,  accoont  uatcd.  Rbfli^ 
CATION  taking  iffue  on  the  fctooff. 

167.  Plea  of  fet-ofF. 

170, 171.  Pleah  of/et'0jl 

i(33»  Plea  of  a  recognizaltce  entered  into  by  plaintiff  to  defen* 
dant  in  another  Count  by  way  of  fet-off. 

]6o.  Plea  of  debt  on  jndgment  by  way  of  fet>off.     Replica-' 

x6i.  tion,  that  fince  the  recovery  thereofj  and  plea  plead-* 
edy  defendant  levied  the  fum  doe  upon  it. 

|62,  Replication  iiniHar  to  the  laft,  of  payment  of  the  judg- 
ment fince  plea  pleaded  ;  and  opinion. 

163.  Plea  to  new  aflignmentin  a  replication  ;  i(\,  nonajhmf-' 
fit ;  ady  fetofF.  {J^ee  replication  to  plea  of  judgment 
recovered,  ante  1^39  and  Index,  ix  ) 

165.  Plea  of  fet-off,  money  dae  on  a  judgment  recovered  by 

him  againft  plaintiff,  as  eubnitnftratrix,  {See  Execu- 
tors,/^) 

166.  Plea  of  no9  affumffit  to  all  the  Counts,  except  two  pounds 

eleven  (liillings  tender  to  that;  and  with  leave  of  the 
Court,  a  fet-off  to  all  the  money  except  two  pounds 
eleven  (hillings  tendered.     {^Ste  Tender,  ftft!) 

Plea  of  fet-off,  -  -  -  -       j.  R.  P.  C.  B.  ^5; 

Plea,  fetting  off  feveral  Turns  againft  plaintiff^s  demands,      •  7^/^,  5^ 

Plea  of  jfM  affumffit  and  fet-off.     Replication  that  plain- 
tiff was  not  nor  is  indebted,  &c.        ...       ^or.  Pr.  25©,  251 
Plea  of  fet-off  of  a  bond  from  a  bankrupt  to  defendant,  to  an 

aaion  brought  by  the  aflignees,        •  -  -  i.  Wilf.  Rep.  1 5 1 

Plea  to  ajjkmpfit  for  work  and  labour,  &c.  as  an  attorney ^  that 

plaintiff,  before  and  at  the  time  of  the  plea  pleaded,  was 

indebted  to  defendant  in  a  larger  fum.  Replication  that 

defendant  brought  an  action  againft  plaintiff  for  the  fame 

time  in  which  plaintiff  has  paid  the  amount  of  the  demand 

into  Court,        -  -  -  -  -  3.T.  R,  1S6 

Plea  to  affumpfit  for  work  and  labour*  that  plaintiff  entered  in* 

CO  a  bond  to  defendant  to  perform  work  within  a  cer- 
tain time,  and  beyond  that  time  it  was  conditioned  that 

plaintiff  fhould   pay  defendant  ten  pounds    every  week 

that    the    faid  work  remained  onfinilhed,  and  that  four 

^eeks  had  elapfed,  and  that  forty  pounds  were  due  and 

owing  to  defendant,         -  -  -  *  2.  T.  R.tf 

Piea  of  fet-off  of  bonds  of  indemnity,  to  an  a£Uon  for  goods 

fold  and  delivered  by  affignees  of  a  bankrupt^  and  that  the 

monies  paid  on  the  bonds  exceeded  plaintiPs  demand,        -  r.  T.  R.  133 

Plea  of  fet-off  of  a  judgment  recovered.     Replication 

that  plaintiff  was  then  in  the  cuftody  at  the  fuit  of  defend* 

ant,  and  was  by  him  difcharged  from  the  execution  upon 

the  judgment.    Rejoinder  that  plaintiff  executed  a  war* 

not 
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rant  of  attorney  to  fecure  an  annuitf  whith  was  fet  afide 
for  irregularity,  -  -  -  -  l«T#R.  557 

Plea  of  fet-off  to  declaration  on  an  award,  coofeffing  the  a- 
ward,  but  that  before  the  making  the  award,  plaintifF 
was  indebted  to  defendant  in  other  fums  of  money,  that 
lie  reqoefted  the  arbitratdr  to  make  an  allowance  of  his 
laid  debt,  bat  that  he  made  the  award  withoat  taking 
into  con&deration  defendant's  debt,  -  -        it  Mad«^£nt.  167 


15.  Tender. 

Vol. 
III. 

iSj.  Pleatoall  the  promifes  (except  the  third),  for  money 

had  and  received,  and  all  the  money  therein  except 

ten  (hillings  and  fixpence  depofit,  nam  affumpfit  and 

iflue;  and  as  to  that  ten  fhillings  and  ^pence,  the 
184.        depofit  a   tender;  fecond,  as  to  firft  and  fecond 

Counts,   that  plaintiff  exonerated  defendant  from 

the  performance  thereof. 
177.  Replication  to  plea  of  tender,  admitting  the  ten -^ 

der,  and  takine  money  out  of  court. 
x8o.  Replication  of  a  lubfequent  demand  and  refufal.    Re- 
joinder thereto,  and  iffue. 
t66.  Plea  of  non  ajfwnpjit  to  all  the  Counts  except  two  pounds 

eleven  ihillings ;  tender  to  that,  and  with  leave  of 

the  Court  zfet'offxo  all  the  money  except  two  pounds 
-     eleven  ihillings  tendered.    {See  Set-off,  ante.) 

173.  Plea  of  tender  of  thirty  pounds,  to  an  adion  brought  on 

an  agreement  to  repair  the  vicarage-houfe,  by  a  cler- 
gyman. 

18 1.  Plea  to  part  judgment  againft  defendant,  having  neg- 

If  6led  to  plead  as  to  part  of  a  particular  Count,  plain- 
tiff takes  judgment  by  nil  dicit  as  to  that,  in  order 

182.  '    to  prevent  a  dtfcontinuance,  ffff/Vtf /<i;rtff/tf,    RapLr- 

CATION  to  the  plea  of  tender  pleaded  to  a  quantum 
mteruit,  admitting  the  tender,  fays,  that  plaintiff  de- 
ferved  to  have  more  than  the  fum  tendered,  to  wit. 
See.  pounds  award  of  *oenire, 

182.  Plea  of  tender  to  the  laft  Count  of  fifteen  guineas,  ac- 

183.  ceptarice  of  the  fifteen  guineas,  and  *venire  awarded 
to  try  the  other  iffue. 

183.  Replication  to  a  plea  of  tender,  that  no  fnch  tender  was 
ever  made. 

174.  Plea  of  tender,  plaintiff  takes  money  out  of  coqrt;  and 

iffne  on  the  remainder. 
176.  Plea  of  non  ajfumpji:  to  part,  and  tender  to  the  reiidae* 
I76.  Replication,  demurs  to  the  tender. 
l8o.  Replication  to  a  plea  of  tender,  a  bill  of  Middlefex, 

with  continuances  before  the  making  any  tender. 
Vol.  III.  T  PU » 
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lllr  Books  o/F  r  actics^ 

Pagi.  RS  FOR  TE&i,  lie. 

4$! •  PIct  irtt,  geoerat  HRiei  fccosd*  ttlea  of  tender, 

173*  Plc4  (lodeclarttion  for  money  bad  and  received,  and  ac* 

count  ftated),  aa  to  all  the  promifef,  drc,  except  as  to 

one  g4^nea,  p&rcel»  &c.  iia«  a^um^,  and  to  the  gui- 
nea, a  tender. 
179*  RiPLiCATiON  tcr  a  plea  of  tender,  that  previoas  to  the 

making  of  tho  umler,  plainliflF  fned  out  a  writ  of 

Jkifinm  in  the  Court  of  Exchequer  in  this  foit  $  and  • 

opinion  on  the  replication.  ' 

177,  B  a  PLICATION  to  a  plea  of  tender,  that  plaintiff  foed 

out  a  biUof  Middlefex;  with  continuances  before  the 

tender. 
Vol. 
II. 

5S^«  537>  $3^*  539-  PI^^  <>f  general  liFoe  to  part,  to*  refidne 
a  tender.  Replication,  fubfec^uent  demand,  refufaL 
Rejoinder  and  iflue  ;  with  opinion  on  the  cojls. 

Plea  aa  to  the  firft  part  of  the  fecon<i.Count ;  and  as  to  the  third 

promife>  n$M  affumpjk  ;  at  to  the  refidae,  a  tnuter^  •        a*  R.  P.  B.  R.  jf 

P]ea«  n^n  affkmpfit  to  the  whole,  and  a  tender  to  part*  Ra* 
PLICATION,  demurring  to  the  tender ;  and  ifTue.  ENTar 
where  the  plaintiff  admiu  the  tind$ri  takes  the  money  out 
of  court,  and  proceeds  for  further  damages  under  the  ge- 
neral iflue.     ij^u  Pradical  Forms,  /£/?.)  -  Ibid,  218, 219,  xao 

Rbplication  to  a  plea  of  tender,  that  plaintiff,  after  the 

tender,  requeued  defendant  to  pay  him,  but  he  refufed,  Mor.  Pr.aao 

Plea  in  affimflu  to  a  declaration  of  B.  T.  %.  G.  2.  and 
plea  fame  term,  of  a  tender,  before  the  exhibiting  the  bill* 
Ks PLICATION  that  the  plaintiff  fued  out  a  latitat  anterior  to 
the  tender.  RBjoixDaa*  admits  the  caufe  of  adion  ac* 
croed  before  the  filing  of  the  bill,  but  denies  that  he  pro* 
snifed  before  the  iMit^  was  iflned;  general  demurrer 
thereto,  -  •  -  -  -  z.  WiUlRep«i4i.a» 

Plea  of  tender  in  afimpjtt*     Riplication,  denying  the 

tender,  -  -  -  -  -      i.  R.  P.  C.  B.  15J 

Plea  as  to  «ut,  M«  i^^Srei^/ as  to  refidue,  a //W(fr  and  a  w^^^ 
>/-^delivered  with  the  £ime  plea,  (^m  Practical  Forms*) .  a.R.  P.  C«  B.  6^•^• 

Pleas  as  to  the  firft,  fecond,  fourth,  fifth,  and  fixth  promifes, 
and  the  whole  of  the  third,  except  fix  poands,  jtm  ^Jfuti^Jitp 
and  as  to  that,  a  tender.    Replication,  accepting  the^ 
jDoney  tendered  and  award  of  <i«a/r#  to  try  the  iflue.   {Seg 
Pradical  Porms.^  -  -  -  .        V\.MLzz$it3& 

Plea  to  fecond,  third,  fourth,  fifth,  and  part  of  firfl  promife,  nom 
aJuMpfy ;  and  to  refidae  of  firfi,  a  tender.  Replication 
and  iflue  on  the  tendef,  •  .  •        Lill,  Eat;  z6g.  ijt 

Plea  to  t^mppt  in  B.  R.  of  general  iflue  to  the  two  laft  pro- 
mifes, and  a  part  of  the  money  in  i\itfirftt  and  to  the  refi- 
dae a  tender.  Acceptance  by  plaintifir  of  money  tendered 
out  of  covrtf    *  •  -  •  •  Jhii,  44I 

Plea  in  affumpii  to  the  firfi,  third,  fourth,  and  fifth  promifes, 
asa  ajumpfiti  and  to  fecond,  that  the  meat,  &c«  therein 
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nentioncd  was  wotth  no  more  than  one  poand  fourteen 
ihillings,  which  defendant  tendered.  RapLiCATiON  there* 
to,  offering-  an  iflae  on  the  value  of  the  goods,  •  lalL  Ent.  453 

?lea  of  tender>  with  an  uBcoriprifi  to  part^  and  non  ajfumpfit 
to  the  other  part*  RapxiCATioir  uking  ifla&on  the  ton* 
der,  •  •  •  ^  «  IhiLj^'jh 

V$m  mjpmfjb  to  part»  and  tender  to  the  reft,  a.  lb*  Snt*  143.  Replication  and 
iflue. 

Ple4  to  part,  vm  ajfumpfit ;  and  to  the  reBdae,  a  tender  of  money  brought  into  Coart. 
Replication  denying  the  tender,  ^h^,  60.  66.    Br.  Red,  90.  CL  AJl  104. 

Plea  to  one  promife  mon  affumpfit^  and  to  the  other,  that  he  ^ad  paid  part,  and  a  ten- 
der to  therefidne  brought  into  Court,  Sr,ReJ.  90. 107. 

Plea,  FAYUiNTatto  part,  and  a  tender  as  to  the  reiidue,  and  the  money  brought 
into  Court,  Br^.  AW.  103.  CL  JUf.  140. 

Plea  to  a  promtfe  to  pay  the  lofs  fuftained  by  carrying  away  wood  that  the  defendant 
offered  to  pay  twenty-fix  (hillings,  which  was  a  fufficient  recompence*  Replica* 
tion,  protefting  that  he  did  not  offer,  for  plea  that  it  was  not  fufficient,  1.  Br§*  ^j, 

Ajfumpfit  for  wares,  5(c.  and  mmtuatus  for  money  had  and  received,  n§n  affkmpju  as  to 
ieveral  parcels  of  the  monev,  and  tender  before  the  writ  purchafed  as  to  the  refidoe^ 
t9ut  temps  prlft*  Replication,  denying  the  tender  before  plaintiff  brought  his 
original,  to  which  plaintiff  demurs.  Lev*  Ent,  30.   Br,  if.  107. 

Plea,  nffM  mffumpfit^  Bto,  Red,  30.  Plea  of  tender  of  ten  lhilling8«  for  diet  and  lodg« 
iog«  as  being  fufficient,  plaintiff  refufcd,  Btq.  Fa.  Me.  89. 


Statutes  pleaded  in  Difchargc.     (51) 

1.  Bankruptcy. 

2.  Court  of  Confcicnce  A&.  ■ /^.^ 

3.  Infolyent  Debtors  Aft.     f  ^^^ 

4.  Limitation. 

Vol. 
1. 

tage 

308  Plea  to  Declaration  by  an  attorney  for  work  and  labour^ 

309  againft  executors:    ill.  General  iffue  after  impar* 
.  lance  ;  2d>  hoMkrmptey  in  plaintiff  and  his  copartner, 

with  all  the  proceedings  under  the  comniiffion  fet  out. 
31a        Replication,  ift,  noU  prof  to  fome  Conors,  and  iffue 
on  others  ;  and  as  to  thofe  that  caufe  of  adlion  accru- 
ed after  the  aflignment  for  the  neceffary  fupporc  of 

313  himfelf  and  farmily.     Rejoinder,   that  plaintiff  had 

314  not  obtained  his  certificate.  DeGourrer  and  joinder, 
cur,  edv.  *vult^-'diet  datuf^venire,  Qwke*$  Bamkrupt 
Law,    2*  £d.  459. 


T  a  Vol. 
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t86.  Plea  (to  a  decUratioo  for  work  and  laboar),  i1k,mn 

ajjumpjit ;    2d,  that  the  promifes  were  made  by  de** 

fendanc  and  one  A.  B.  who  is  fince  a  hankrupu  and 

that  plaintiff  was  indihte^  to  defendant  and  A.  B,  im 

i88«       more  money,  &c.     Replication  thereto,  and  iffne  on 

the  fet  off. 
189.  Plea  (to  a  declaration  on  a  bill  of  exchange,  at  the  fuit 
of  the  fecond  indorfee  againft  the  acceptor),  that  the 
lirfl  indorfee,  at  the  time  of  his  indoriing  ttie  bill,  was 
a  bankrupt,  and  that  defendant  is  anfwerable  to  the 
aflignees  of  fuch  bankruptcy,  iq.  Geo.  2.  c,  32.  f.  r. 
18^.       Replication,  that  bill  was  hond  fide  negociated,  and 
1 86.        plaintifFhad  m^  •*  e  of  the  bankruptcy.     Rejoinder^ 
that  bill  was  not  fairly  negociated,  and  iflue  on  the 
notice. 
186.  Plea  of  «0ji  ajfimpfit  and  bankruptcy  pleaded. 
188.  Plea  of  bankruptcy,  with  notice  generally  in  bar>  in 

conformity  to  the  (tatute,  5.  Geo.  2.  c  30.  f.  7. 
Non  ajfumpfit  by  two  defendants,  non  ajfumpfit  and  Bankruptcy 
by  a  third,   LiU.  Ent,  106.      Replication,  confel&ng 
the  bankruptcy,  but  nvcrs  that  he  and  the  other  /uperje 
ajfumpfsrunt  \  the  third  makes  default,  and  liTue,        -         R.  Pr.  B.  R.  l86,  187 
Plea  of  bankruptcy,  and  that  the  caufe  of  aclion  accrued  before,       a.  Wilf.  Rep.  264 
Plea  of 'non  ajfumpfit  and  non  ajfumpfit  infra  Jtx  anna,  that  de- 
fendant was  a  bankrupt,  and  plaintiff's  caufe  of  action  ac- 
crued before  in  C.  B.  -  -  -  i.  T.  R.  89.  2.  R.  P.  C.  B.  16 
-Plea  of  Bankruptcy,             *.            -                -  •  a.  R.  P.  C.  B.  64 
plea  to  declaraviun  againll  three  defendants,  imparlance  ;  ifl, 
mn  affumpfit  by  two  ;  ad, 'am  affumpfit  by  third,  and  iifue ; 
and  XoT  further  plea,  bankruptcy  in  defendant  after  caufe 
ofa£lion  accrued.     Replication,  confefling  h^r  bank- 
ruptcy, but  fays  that  all  the  defendants  promifed  jointly  ; 
dies  datuj  for  defendants  to  rejoin  ;  and  judgment  by  de»   ' 
fault   for   want    of    rejoinder ;    and   <venire   awarded,   as 
well  to  try  the  iffues  aa  to  enquire  the  daibages  on  fuch 
judgment.     (Pradical  Forms,  fee)           -              -                Liil.  Ent.  106,  107 
Replication  to  a  plea  of  bankruptcy  in  plaintiff  to  ^t^w^/ 
for  monies  due  on  an  account  flared,  that  plaintiff  by  deed 
afiigned  the  debt   fued  for,  b?fore  he  became  bankrupt, 
to  A.  B.  for  whofe  ufe  he  now  fues,         -        *        -         -  i.  T.  R.  619 

Plea  by  three,  two  non  flfi'umpferunt,  third,  by  leare  of  the  court,  non  ojfampfii  and 
bankruptcy,  LilL  Ent^  106. 


15.  2.  Court  of  Confciencc  Aft, 

Vol. 
III. 

19 1.  Plea,  court  of  confcie^ce  a£l  for  London,   3.  Jac,  r. 
c.  15.  and  14.  Geo.  z.  c.  10. 

2sS  FI^ 
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25!.  Pica  of  court  of  confciencc  a6l  for  Weftminfttr^  23.  Geo.  2. 

c.  27.  f.  8.     Replication,  that  defendant  was  in* 

debted  In  forty  (billings  and  upwards* 
I9i.  Plea  of  HMT  ajfumpfit  infra  fex  annos  to  the  lA  Count ;  to 

the  ad,  3d,  and  lad,  non  ajumpfit  generally,  except  a3 
195*        to  fifteen  pounds  and  upwards ;  to  the  whole  of  the 

fourth  promlfe  the  court  of  confcience  z€l  for  the 

Thwir  Hamlets.    Replication  thereto,  taking  iifae  on 

the  flatute  of  limitations  as  to  the  firft  promife,  and 

as  to  the  plea  of  court  of  confcience  a6l,  (hewing  that 

plaintiff  fued  defendant  in  B.  R.  by  bill  of  Middiefex, 

and  that  defendant  appeared  t\\e  fourth^  &c.  and  de- 
nying that  defendant  refided  within  the  jarifdidlion  of 

the  court  of  confcience,  23.  Geo.  a.  c.  33. 

192.  Replication,  that  defendant  was  an  attorney  of  C.  B. 

and  not  liable  to  be  fummoned  in  the  county  court. 

193.  Plea,  coart  of  confcience  aA  for  Soutb-zvari,  (32.  Geo.  2. 

c.  6.  to  amend  and  explain  32.  Geo.  2.  c.  6«) 

193.  Plea,  court  of  confcience  aft  ( j,  Geo.  3.  c.  8.)  for  the 

hundred  of  Blatkheath  and  Bromley,  Sec,  in  Kent. 

194.  Plea  in  C.  B.  non  ajfumpfit  to  the  whole,  and  the  jurif-* 

di^on  of  the  court  of  reqnefts  for  the  ci:y  of  London 
by  rule  of  court,  and  opinion  on  the  propriety  of 
pleading  or  fuggeding  it. 
191.  Plea  of  (he  court  of  confcience  a6l  for  Li*verpooL 

195.  Plea  of  court  of  confcience  a6l  for  the  county  of  Middle- 

fex,  23.  Geo.  2.  c.  33.      Replication  that  defendant 
was  an  attorney  of  C.  B.  and  not  liable  to.be  fummon- 
ed in  the  connty  court.     {Set  IndcXypojf^^  zjcii.  Other 
Pleas,  Sec) 
Plea  by  an  attorney  as  to  all,  except  one  pound  three  (hillings 
and  eightpence ;  and  as  to  that  fum,  that  he  is  liab!e  to  be 
fued  in  the  county  cou  rt  of  Middlefex,    R  e  p  l  i  c  a  no  n  ,  that 
an  attorney  is  privileged  from  being  fued  there ;   on  de- 
murrer, judgment  for  plaintiff,  ...         I*  Wilf*  Rep.  42^.  b« 
Plea,  that  defendant  was  not  indebted  in  forty  (hillings^  and 
t|ie  Soutlnvark  court  of  reqaefls,  22.  Geo.  3.  c.  47;  and 
that  defendant  was  refident  wiihln  the  jurifdi&ioo^  •  2.  H.  BL  35 1 

3»  Infolvent  Debtors'  Afts. 

Vol. 

in. 

197.  Plea  of  duplicate,  defendant  having  been  in  cnfbdy  of 
an  officer  and  furrendercd  in  difcharge  of  bail,  &c. 

196.  Plea  of  doplicate  as  a  prifoner. 

197.  Pleaof  difcharge  of  a  pnfoner  under  the  compulfive  claofe 

of  infolvent  a6i^  1.  Geo.  3.  c.  27.  f.  46. 
199.  Plea  of  difcharge  under  the  a£l  of  infolvency  at  a  prifoner 
aoo.      incu&ody.    J^^/iVtf//«Ei  and  ififue. 

T  3  198.  Plei 


INDBX  TO  LEADING  TVThES  OH  HEADS 

Vol.  Prbcidbitts  im  ■ 

J^I«  Books  •^Practics^ 

^^&^  RftPO&TB&t^  &C* 

390.  Plea  of  difcharge  under  antn&lTent  afi«  and  Replica- 

TION. 

202*  Plea  of  duplicate  of  difeiurge  under  ioiblveiit  aA  as  a 

fugitive. 
101.  Plea,  that  plaintifwu  difcharged  under  an  infolvent  a£l»  • 

and  his  eflate  and  right  of  adlion  vefted  in  the  clerk 
of  the  peace. 
Plea  in  affumpfit  in  difcharge  of  execution  aga]n(l  the  body  of 

an  infol vent  debtors*  a£l,  defendant  having  been  a  fugitive* 

Rbplication,  employment  and  refidence  in  foreign  parts» 

vis.  at  St.  Helena^  as  chaplain  of  the  ifland,  in  the  fervice 

of  the  Eaft  India  Company,  upon  a  Hipend*  and  not  a  fugi- 
tive.   Rejoinder,  not  io  rcfident,  -  .  Mor.  Pr.  241,  242. 244. 
Plea  of  infolvent  debtors'  adl,  defendant  having  been  a  prifooer 

for  debt.     Replication,  not  duly  difcharged,  -  «  JJ/it  j^  j,  ^^^ 

Plea  of  difcharge  of  infolvent  debtor  under  91.  Geo.  3.  de<» 

fendant  being  at  large  upon  the  defirudlion  of  the  B*  R. 

prifon  in  June  1780,  .  .  ^        .  Ihii.xkS 

Plea  of  infolvent  debtors'  aft»  a.  Ann»  c.  16.  in  fiay  of  ezecu« 
^    tion  as  to  his  perfon,  and  confefies  adion>  but  traverfes  the 

time  of  incurring  the  debt.    Demurrer  as  to  perfon.    Join* 

der  as  to  perfon,  and  apparel^  and  bedding,  to  the  value  of 

ten  pounds,  .  ,     .  .  ,  a.Ld.Rajm.  ia6j 

Plea,  flatutc  of  10.  Ann,  10  difcharge  of  defendant's  perfon  only,  being  aprifonec. 
Replication^  that  he  was  not  a  uue  prifoncr,  and  traverfes  his  difcharge  UU. 
Em.  108.  * 


4.  Limitations,  Statutes  of. 

Vol. 
I. 

Pag€ 

327.  Plea,  xft,  general  iffne ;   ad,  aMh  non  accrfvit  infra/ex 

anuos.    Replication  to  ad  plea,  that  after  the  faid 

caufes  of  aaion  accrued  defendant  was  in  foreign 

purts  bejTond  the  feas»  until  he  returned  in  1780,  and 

that  plamtiA,  within  fix  yeara  after  his  return,  ex- 

hibited  thtir  bill.    Rejoinder,  taking  iflue. 
Vol.     . 
III. 

aPj*  RiPLiCATloii  to  a  plea  of  nw mccrevit  injrmjht  ami0j, 
that  the  plaintiff's  teftator  was  nom  cmfai  memiu  for  a 
lon|  time  before,  and  at  his  death,  and  that  tho 
plaintiffs  fued  out  their  original  writ,  within,  &c 

aoj.  Rbplication  to  a  plea  ofthefbtute  of  limitations,  that 

caufe  of  aAion  arofe  within  fix  years. 
.204.  RiFLlCAtiOH  to  nom  4{ffkmtfii  infra /ex  annej,  that  the 

snteftate  continued  at  Tea  till  his  death,  and  that  with* 

IB  fix  yeah  after  his  deceafe  plaintiffs  exhitnted  a  bill 

at 
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tt  the  fuit  oftn  admitujltmt^r.    RBiotNDER,  taking 

ifliie. 
«e3.  RiFLiCATiOH  to  a  plea  of  ftatiite  of  linritadont,  that 

plaintiffs  faecT  out  a  bill  of  Middlcfex,  aiid  promHied 

within  fix  years  aext  before  the  faing  OttC  of  the  pre- 

cept. 
203.  Plea,  I  ft»  jg;enera]  iffae ;  ad*  «mi  »ffimffit  infra  fix  amus  ; 

3d,  fet  off  for  goods  fbldj  ta. 
Vol. 
I. 

at3*  Plea,  aSh  ncn  accnvit  infra- fix  anncs,     RxpLSCX* 

TION,  taking  iffue. 
jKX  3.'  Plea  of  noM  ajfum^t  and  non  afiumffk  infra  fix  eun^s. 
Vol. 
III. 
Page 

ao5.  RapLrcATiON  to  a  plea  of  the  flatate  of  limitadons 
that  plaintiff  was  beyond  feas  when  the  adion  com-^ 
menced  and  exkibited*  &c.  within  fix  years  after  his 
former  arrival. 
203.  Rbplication  to  a  plea  of  the  ftatate  of  fijnttatioiif^ 
that  a  writ  of  latitat  was  fned  oat  within  fix  years«  . 
the  rejoinder  adimttine  the  fuing  oot  the  Jatitat,  but 
denies  that  he  promifdl  within  fix  years.  / 
aoj.  RiPLiCATiOK  to  a  plea  of  fiatate  of  IjoricatioiM^  and 
to  adion  at  the  fait  of  plaintiffs,  as  execotors,  that 
their  teftacor  foed  for  thefaid  debt*  and  prdceeded  as 
far  as  the  declaration,  and  died  ;   whereiipoo  the  ac« 
tion  was  difcoatimied,  aad  that  defendant  piooiiiied 
within  fix  years  after  the  fuit. 
307.  Plea,     a^ji    afim^i  infra  fix  ann$t.       Replication; 
ao8.       iffue. 
ao^.  Replication,  aSs9  n$n  accrtuii  infra  fix  anna  to  pica  of 

Set  off. 
208.  Plea  of  ftatute  of  fimitations^  srea  afim^t  infrmfix  anna 

and  fet  off. 
Vmt  Agumffit  infra  fix  annts.    Replication,  •  •       I .  R.  Pr«  B*  R  •  aot 

Vm  affnmffit  and  n9n  ajkmpfit  infra  fix  annos,        -  -  it/V.  a09 

RxpLiCATioif  of  uMi  affumffa  and  non  affnmjfit  infra  fix 

inruM  toapleaoffetoff,  •  -  •.  Iti/.  toZ 

jiaio  ncn  accrtvii -infra fix  ann^t,        «  -  •  liiJ*  209 

RiPLiCATiOK  to  a  plea  of  non  agum^t  infra  fix  annojp  that 
plaifuiff  foed  oat  a  bill  of  Middlefex,  with  eonttnoance  by 
the  non  mifit  hrtvw  to  the  time  of  appearance.  RtjotiinBR, 
mtil  tioi  record,  forrejoinder  babttur  tale  recordnm^  '  •    a.  R. P.  B»  R.  8l.  86 

Hon  affumpfit  infra  fix  annos,     Rx  plication,  that  plaintiff 

undertook  within  fix  years,  and  iffue,  -  •    Morg.  Pr.  217.  ai 8 

Plea  of  a0«  affumpfit  infra  fix  annoJt    RiPLlCATioK  there- 
to.   Rejoinder,  •  -  •        •      l.  R.  P.  C.  B.  148.  149 
flu,  aMixon4»e€risnt  infra  fix  annot»     Riplicatioitj  UiJ.  149 

T4  Pica, 
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Plea,  non  afumpfit  and  «#*  ajfkmffit  inftM/is;,  Mim9S»  tlMt  d<s> 

fendant  was  a  hanirupt^  and  plaintiff's  canfe  of  ai^on  ac-  ' 

crued  before  in  C.  B.  -  -  -  9.  R.  P.  C«  B.  l( 

Plea  of  ftatttte  of  limitattotts.    Replication!  latitat  intA 

oat  with  divers  continuances,  which  were  fued  oot  with  in* 

tent  to  declare  in  thac  adion  ;  averment,  that  the  caufes  of 

adion  in  the  bill  and  the  writ  are  the  fame.     Rejoin dbr» 

taking  iflue  on  the  nam  alfumpfit  wiihih  fix  years  before  the 

iffuing  the  latitat ^  -  -  -  -         .  Lill.  Enfc*  it 

Replication,   a  bill  of  Middlefex  fued  out>  with  divers 

continuances,  vnxlk/uj^geftion  of  the  demife  of  the  king ;  and 

that  afterwards  a  Iftjtat  was  fued  out  and  continued  ;  and 

that  the  promife  was  made  within  Qx  years  before  bill  of 

Middlefex  fued  oot.     (Pradical  Forms  Suggeftions.)        •  IMm  lOf 

R  p.  PLICATION  to  plea  of  ftatute  of  limitations,  nw  ajfumpfit 

infra  fex  annSst  that  plaintiff  fued  out  a  latitat  and  an  alias 

capias^  and  three  pluries  thereon;  after  which  the  king 

died,  and  the  defendants  appeared  before  his  acceflioo  or 

fucceflion;  and  plaintiff  declared  againll  him  in  this  adion, 

and  the  caufe  of  adion  accrued  within  fix  years  before  the 

iifuing  of  the  firft  writ,  •  -  -  Ihid.  IS  J 

Flea  of  non  ajfumpjit  and  nw  ajfumpfit  infra  jex  anno:  in  one 

pl^a  in  B.  K.  -  -  -  -        lufir.Cl.  7*  Ed.  a6i 

Plea  of  non  accrevit  adion  infra  ftx  annot.     Replication  there- 
to, that  the  action  did  accrue  within  ^x  years,  and  iflhe,  PI.  hSU  45 1^  452 
Repl  I  CATION  to  pl^a  of  ilatote  of  limitations,  that  on,  &c. 

plaintiff  fued  out  a  bill  of  Middlefex,  returnable  on,  &g» 

that  continoances  were  entered  till,  &c.  but  iheriff  did  not 

return  the  precept ;  but  that  plaintiff  afterwards,  on,  &c* 

fued  out  an  attachment  of  privilege  for  fame  caufe  of  adion, 

to  which  defendant  appeared,  -    .     '        -  -  3*  T.  R«  662 

Plea ,  ^non  accrrvit  infra  fex  annos*      Replication,  that  be- 
fore the  eleventh  day  of  February,   1725,  viz.    March 

twenty-fifth,  1720^    plaintiff  levied  a   plaint  in  iheriff'a 

court,  which  was  removed  by  habeas  corpus ^  and  that  the 

caufe  of  adipn  is  the  fame.    Demurrer  with  caufes,  for 

that  the  caufe  of  adion  is  not  the  fame,         -  -  2.  Ld.  Raym.  1417 

Flea  to  the  firll  promife,  non  affumpfit ,  to  the  fecond  and  third  non  affun^fit  within  fix 
years,  Bro/Vad,  1\.  w^. 

Flea  of  fiatute  of  limitations.  Mo.  Ent.  142,  C/.  .4^  i8x«  Br.R*  99.  Replica- 
tion, 104. 

VXtioVnon  aJumpft.vtxxKwL  fix  years.  Replication,  that  the  monies  were  doe  and 
payable  between  merchants  in  the  courfe  of  trade.  This  wa^bad  in  affumpfit^ 
but  otherwife  in  account,  2.  ^and.  123.  - 

plea  to  firft  and  fecond  promife  non  affumpfit  infra  fex  annos  ;  to  third  and  foarth, 
affumpfit  generally.  Replication  to  lirlt  and  fecond,  an  original  in  trefpafs,  &c. 
iued  out  within  iix  years  ;  and  that  he  promifed  within  fix  years  next  before  tbe 
original.  Defendant  craves  oyer  of  the  original  and  hath  it,  and  pleads  that  tbe 
writ  will  not  warrant  tbe  declaration.     Demurrer  and  joinder,  z.Fent*  155. 

Non  affumpfit  wiihln  (\x  years  from  fuing  out  the  original,  Lill*  Emt»  478.;  fimilar 
plea  from  fuirg  out  the  ifilL 

Other 
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Other  Pleas  in  Dekial,  Avoidakcb,  and  Discharge. 

Vou  Precedents  r> 

"III.  BoOKS^PRACTfCSt 

^t^€  Rbpo&tiri^  Use. 

1 2 1.  Plea  that  defendaot  affgned  his  property  for  the  benefit 

of  bis  creditors,  under  an  order  of  the  chancellor  of 

Maryland  in  North  America,  by  Tirtoe  of  an  ad  of 

AHembly: 
1x8.  Plea,  (CO  declaration  for  work  gnd  labour,  frc.)  firft, 

non  ajfumpfit ;  fecond,  defendant  entered  into  a  deed 

of  compofition  with  his  creditors  tp  pay  a  pound  rate 

in  hand,  and  the  remainder  in  four  years,  they  co- 
venanted not  to  fue  within  foar  years. 

114.  Pit?  in  bar  that  one  of  plaintiffs  was  partner  with  de« 

fendantSj  and  therefore  could  not  fae. 
ii6.  'Pltsc-ml  ifohuit  in  tenementh  to  an  a6lion  for'  life  and  oc« 

cnpation*     It  is  decided  this  is  not  a  |ood  plea, 
1^7.  Plea,  that  fmnggled  goods  were  the  confideration  of  the 

bill  of  exchequer.    Qa.  if  a  good  plea  i 
X2$.  109.  Confeffion  of  the  ad^ion  as  to  part,  non  affumtfit  to 

the  refidue,  with  judgment  as  to  the  part  confeued. 

115.  117,  iiS.  Plea  (to  a  declaration  on  a  promtfibry  note, 

indorfee  *v>  the  maker)  that  the  plaintiff  was  tried  at 

B.  for  murder,  and  fentenced  to  be  hanged,  which 

judgment  is  in  fnll  force ;  fet  offof  a  promiffory  note 

given  to  plaintiff,  and  indorfed  to  defendant.     See  fee 

off,  ante.    Replication  to  the  lafl  plea,  nul  tiel  record; 

rejoinder  to  nui  tie! record,  and  prays  a  certiorari.  See 

Critninal  divifion.  Certiorari, 
•Plea  by  an  auorney.^  non  ajjumffit  as  to  all  except  one  poand 
three  fhillings  and  eightpence,  and  as  to  that  (am  that  he  is 
liable  to  be  foed  for  it  m  the  county  court  of  M,  plaintiff* 
aBPLTis  that  defendant  is  an  attorney,  and  privileged  from 
being  foed  there,  on  demnrrer  plaintiff  had  judgment.  {Set 
Index,  xix.  ante.  Courts  of  Confcience  A6t.}  •  x.  Wilf.  43,  b. 

Plea  of  a  fpecial  letter  of  licence  to  an  action  on  the  cafe,  brought  on  the  pro- 

TOlfc,  3.  Jnfi.  CI.  273.  Han/.  62. 
Plea  (to  declaration  in  confideration  of  furrender  of  a  term  in  plaintiff's  (hop,  de- 
fendant wotild  put  plaintiff  into  defendant's  (hop),  that  he  tendered  and  plaintiff 

refufed,  3.  Infi.  CL  2yg. 
PFea  (to  an  adion  for  not  conyeying  lands)  that  plaintiff  within  the  time  difcharged 

dercndant  from  his  promife,  and  that  he  fold  the  lands  to  another.  Replication 

and  iffoe,    Ra^  Ent.  685. 
}9on  affitrnfjit,  i.  Bro.  67.  2.  Bro*  9,  Mo.  Ent.  27,  28.  Hanf.  35,  59,  C/.  Jff.  yr. 

Lm.Ent,  j6,  57. 
Plea,  alledging  by  proteflation  that  he  had  not  accounted  nor  was  indebted ;  for 

plea,  non  ajfumpfit.  PI.  Gen.  58* 
Plea  that  an  agreement  was  made  on  condition,  and  a  traverfe  of  the  agreement  ia 

the  declaration.  Replication,  maintaining  the  declaration,  and  an  ilTae  on  the  tra*- 

verfe,  Wd.74. 
Plea  that  the  bargain  was  made  upon  a  condition  that  the  plaintiff  was  to  pay  money 

at  fuch  a  feafl  which  he  had  not  paid  ;  replication  that  the  bargain  vias  made 

without  1  condition^  and  uarcrfe  that  it  was  made  pa  a  condition,  Br.  R.  90. 

Pic* 
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Plea  that  the  defendaat  pronifed  upon  foch  s  eonditsoiit  ud  e  traverfe  of  the  pio* 
inife  w  (he  decUnuion^  And  xepliottioa  and  ifloe  opoa^he  proaifii  io  the  ^ecum* 

Plea  that  plaimitthad difeharged  defendant  of  hb  promiie»  Ci^.  199. 

Flea  that  be  had  left  the  preoufe^  in  at  good  repair  at  they  were  at  the  time  of  the 

agreementf  and  an  ifiue  thereon,  Ham/»  41. 
Plea  MM  aj/iimffit  to  the  laft  promiTe,  to  the  iri  a  daiiirier»  )•  Z#v.  R^.  14^ 
Plea  to  fecona  promifej  mmmffumffitf  to  firft«  afpecial  plea^  md*  317. 
Plea  to  iudiHtMus  ^JUmfjfit,  thi^t  plainqiF  wai  a  ncu/km  fpn-vi^,  with  an  aTetnent 

that  the  judgment  and  record  are  in  full  forcOj  plaintiff  demurs,  Liv.  Bmi.  lu 

3.  L#v.  Rip>  4..  * 

Von  ajfumpfit  pleaded  to  an  a&ion  by  commifioneri  of  bankn^^  Lap*  Eta.  15. 
Plea  to  affimpfit  for  fix  pounds  lor  a  gelding  fold*  that  he  (sought  the  gelding  onoon^ 
*dition  that  platntiffj  on  requeft  ihoald,  OT  note  under  hit  hand,  promife  to  rcpi^ 

defendant  nx  pounds  if  any  )>erronfliould  claim  property^  and  avers  that  he  of* 

fered  the  fix  pounds,  but  plaintiff  iefaied  to  fnbfcribe  the  note>  Br§m  Vmi*  9j. 

Replication  and  iffue. 
Plea  to  firft  promife,  jadgment  by  w$mfim  h/mrmatm,  to  the  ether  mm  mfimffiff 

Clift.  103. 

Hen  ajkmpfit  by  one  deiendant»  nilMdi  by  another,  CL  JJl  84. 

Plea  (to  an  adion  upon  a  promife  to  become  boood  to  the  plaintiff  for  aaooey  to  be 
paid  at  the  end  of  the  year,  or  tbpay  fo  much  upon  desifuid)  that  defendant  and 
another  offered  to  fcal  and  deliver  a  bond,  &c.  whidh  the  plaintiff  refufed  to  ac- 
cept. Replicadon,  that  plaintiff  re<}uefted  defendant  to  pay^him  the  noiiey,  iR^ud* 
defendant  was  to  pay  npo^  refueft,  |.  Sf$wnl,  75. 

Plea  (to  aJumpJU  iot  aot  delivcriog  goods),  n»n  affumffit  as  to  part,  and  to  the  re* 
fidne  that  he  had  delivered  to  one  C.  by  the  appointment  of  plaintitt.  Repli- 
cation, that  he  did  not  deliver  it  by  his  appointment,  FL  Gtn.  6a. 

Plea  to  ajimffii  (for  not  delivering  it  at  a  certain  time)  that  plaintiff  ^befer^  the  time 
discharged  defendant  of  his  piomiie.  Replication  and  iffue,  \^Brp.  6y.    ^ 

Plea  that  defendant  had  pawned  thefatchel  for  which  the  adien  was  brpagb€«  tSltha 
ten  pounds  were  paid,  Ci^  4Jf*  95.  Hanf^  109. 

Plea  that  the  horfe  was  fo  fick  that  he  could  not  deliver  Urn,  C/.  4ffm  loa. 

Plea  (to  an  aftion  brought  by  a  fervant)^  Qonfeffes  that  plaintiff  came  into  his  kf* 
▼ice,  and  there  contintted  till  fuch  a  time^  during  which  the  senator  had    ' 


fully  provided  for  the  plaintiff,  and  that  on  inch  a  day^  the  plaintiff  volunttfily 
left  the  tefator*s  fervic^,  and  traverfes  that  the  plaintiff  (erW  teftator  during  ths 
whole  time  in  the  declaration ;  fpecial  demurrer  and  judgment  for  the  plaintiff, 
1.  Sanndl*  z6tm 

Plea  {10  affitmpfi  for  work,  kt.)  that  plaintiff  waa  not  ready  to  go  to  Scotland,  but 
refufed.  Replication  inainuins  the  declaration,  and  trjiyerfea  that  he  refuied,  aad 
iffue*  Zt  BfQ.  j6. 

Plea  of  non  aBnmffit  to  an  mvMrdt  and  verdift  for  plaintiff,  Wi.  Ent.  471. 

Plea  that  deiiBndant  was  cetained  fo  be  mtmmi^  for  the  plaintiff  in  ^11  adionsbroaglj^ 
againfthim.  Replicatioo»  prptefting,  Arc.  for  plea,  that , he  did  1^  require  3e« 
fendant  to  appear  as  attorney  for  the  plaintiff,    kejotnder  and  iiSfiie,  u  Br$»  33* 

Plea  by  onf  defen^nt  confe^ng  judgmest  by  nil  dicii  s  ikt  ot^ier  as  to  the  ten 
poundsi  non  fijumpfiu  and  as  to  givrag  plaintiff  her  diet,  he  gave  it  her  pert  of 
.tl)6  time,  and  was  ready  to  haire  done  fo  for  the  remainder,  but  plaintiff  took  li^ 
wife  from  his  houfe*  and  therefore  he  could  not  perform  hfs  promife.  Replication, 
.  thjtt  he  did  not  uke  her  aw^y,  for  plea>  that  defendant  idid  not  board,  &c.  aofl 
iffue,  J^rtf.  f^i.  Af/.  iia. 

Plea  to  ajfumpfit  for  board,  &c.  non  ajfumpfit^  and  that  the  wife  eloped,  and  defendant 
gave  notice  to  all  peiibaa  th^t  he  would  not  pa/,   ftc.  3.  hjlr.  CU  ifh 

4r.  E.  95,  96* 

yjea 
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Flea  (to  affumffii  H  marry)  that  defendant  promifcd  on  condinon  that  a  jointare  was 

mMle»  and  irarerfe  of  promife  in  the  declaration.  Him.  atS. 
Plea  f Co  adion  bf  furgjBoa)  dv^t  the  wonad  was  not  cvred  aceordiog  to  the  pro* 

miles  foy  meant  of  piaintiff»  ^tm,  229* 
Plea  to  declaration  on  a  bill  of  exchange,  proteftingy  &c.  for  plea,  that  the  defendant 

19  heir  apparent  to  T,  and  for  his  better  edQcat&n  was  at  Parit  as  an  EngHlh 

gentleman,  traverfing  that  he  was  ever  a  merchant,  demarrer  theretOy  a.  Vent. 

294. 
Pica  (to  ajkmpjit  on  a  warrantry)  that  defendant  did  not  warrant,  I.  Branum^  39, 

Cuft.  959.  Bro.  Rid.  95*  with  a  traverfe. 
Pies  (by  carrier)  that  the  waggon,  laden  with  the  cloaths  and  other  things,  was 

broken  open  in  an  ion  upon  the  road,  and  the  cloaths,  &c.  were  felonioudy  ^ken 

away,  and  traverfe  the  promife  to  carry  the  .cloaths  fafely^  Ro.  Emt.  3.  Iw/tr.  C]^ 

349*  Br0»  RiJ.^M6* 
V9M  afitmffo  to  pay  money,  Wilk,  tig. 
Plea  by  furgeoa>  to  c«re  plsintiff,  Ra.  Entr.  463. 
Plea  protefting,  &c.  for  ple^  mm  ajfumffit,  Co.  Eatr.  6.    Similar  plea  with  fcTeral 

fr0it/lamdQs,  Rm.  But.  4.  tf^iUt,  272.  Co.  Entt.  6. 
Plea  ase  aJTumffit  to  indemnify  plaintiff,  Ra.  Entr.  12. 

Pies  that  defendant  did  not  purchafe  lamds  of  plain  tiff  m^i/i?  et/orini^  Ra.  Emt.  6. 
Plea  that  defendant  undertook  to  caLrry/mliu,  &c.  and  traverfes  the  ajfumfjit  in  the 

declaration,  Co.  Ent.  313. 
Plea  that  defendant  agreed  to  enfeoff  plaintiff  of  lands,  on  condidon  that  plaintiff 

woold  pay  ten  poands  before  a  cenam  feaft-day,  which  he  did  not  pay.  Keplica<» 

pon,  that  the  agreement  was  made  without  fuch  condition,  and  traverfe  the 

condition,  Ra.  Entr.  5. 
Plea  that  plaintiff  ^»^/  of  defendant  four  acres  fituate  eliewhere,  and  traverfes  that 

he  bought  the  lands  named  in  the  declaration,  Ra.  Entr.  6.  Fet.  Entr.  48. 
Pka  (in  affnmfjit  to  become  boond  to  pay  forty-four  fliillings  at  the  end  of  the  year, 

or  forty  fiiUliiigs  lent,  on  demand),  that  defendant  and  another  offered  to  feal 

and  deliver  plaintiff  a  bond  for  forty-fonr  ihillings,  which  plaintiff  refofed.    Re-^ 

plication  confeiGng,  but  fays  that  he  before  requefted  defendant  to  pay  him  the 

mm  of  forcy  ihillings.    Rejoinder  that  he  did  not  reqoed,  3.  Browni.  7$. 
Pica  (to  ajnmfjit  to  deliver  barley  on  a  certain  day)  that  plaintiff  before  the  day 

dUcharged  defendant  of  bis  promife.  Heme  133. 
Pisa  (to  affimffit  to  convey  lands)  that  plaintiff  within  time  difcharged  him  of  the 

agreement,  Ra.  Bntr.  68;. 
Plea,  an  agreement  to  deliver  to  plaintiff  two  cows  in  difcharge  of  his  promife,  and 

all  trefpafles.    Replication,  no  fnch  agreement,  /i^7//(.  273. 
Flea  ID  affumlfit  on  a  warrantry,  that  he  did  not  warrant,  Ra.  Ent.f.  Fit.  latr*  19* 
Sioiilar  p)ea  of  iheep  with  Afrateftando,  Upper  Bench,  P.  23 1  • 
Pics  that  be  warrants  the  horfe  free  from  a  particular  infirmity,  and  traverles  the 

general  warrant.  Her.  223* 
Pwi  (on  a  iale  of  iheep)  that  he  defendant  undertook,  if  any  of  them  fhould  die  of  a 

particular  diibrder,  pelbre  a  certain  day,  then  the  plaintiff  on  notice  ihoold  pay  for 

the  fame  according  to  the  rate,  &c«  no  notice  was  gi^6n>  and  traverfes  the  war^ 

raatry  to  be  general.  Her.  zzj^* 
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Executors  and  Adminiftrators.  (Pleas  by»  in  Aflumpiit.) 

In  Difcharge 

Of  Accord^  &c.  Set  off,  &c.  Statutes,  &c.  &c« 

Vol. 
1. 

Fagi 

104.  PU»,  ^R,  non  ajfum^t  by  teflator ;  fecond^  pUnt  ad' 

miniftraftit  by  adminiftrator ;  thirds  pUnt  adminifira* 

Hfit pratir,  feveral  bovd  debts  to  defendant's  {elf 

and  others,  aDd  alfo  feveral  debts  due  to  defendant 

on  (iinple  contrad,  and  £ve  pounds  afTets,  which  is 

infufficient  tofatisfy  them. 
2^7.  Replication  to  plea  of  ftatuce  of  limitations  and  accord 

and  fatisfa^Uon,  to  a  declaration  by  executor  on  a  bill 

of  exchange,  that  tefiator  fued  out  of  the  court  of 

chancery  a  writ,  but  before  the  return  thereof  he  died, 

and  plaintiffs,  as  executors,  fometime  afterwards  fued 

out  another  writ,  and  that  the  caufe  of  a£tion  did  ac- 
crue within  fix  years  ;  to  the  third  plea  (accord,  &c.) 

that  neither  the  teftator  nor  the  plaintiffs  are  indebted 

to  the  plaintiff;  fourth,  admitting  that  A.  B.  did  pay 

part,  the  teftator  did  not  accept  the  hft  bond  in  dif^ 

charge  of  theory? ;  fifth  and  fixth,  that  teilator  did 

not  accept  the  laft  bond  by  way  of  a  nfwfecurity.  See 

the  Pleas,  Vol.  I.  254.  and  Accord  and  Sati&fadion, 

ante  Index. 
SCO,  201*  Plea  by  harouandftmi^  fued  as  executor  and  execu-^ 

trix  ne  ungues  executor  et  exec  fit  rix ;  fecond,  plene  ad^ 

mtttijlranjit.   Replication  and  iffue^on  the  firft  plea; 

fecond  plea,  prays  judgment , of  affets  infuturo,  with 

opinion  on  a^lion  brought  againil  haron  and/me,  wi- 
dow of  intcfiate,  liable  only  as  executrix  de/on  tort. 
Vol. 
II. 

79,  80,  Pteas  (to  an  a£lion  by  hufiand  and  ivt/i,  of  a 
former  huiband  for  afe  and  occupation  in  teflator's 
lifetime),  firft,  nw  fijfumpjit  \  fecond,  non  affitmpfit 
infra /ex  annos  next  before  exhibiting  plaintiff's 
bill;  third,  that  plaintiff's  teftator  in  his  lifetime 
with  one  J.  W.  and£«J.  eleventh  Auguft  1767,  be- 
came jointly  and  feverally  bound  to  Elizabeth  Grit« 
ton  in  Ave  hundred  pounds,  conditioned  for  pay* 
ment  of  two  hundred  and  fifty  pounds  when  (he  ' 
Ihonld  attain  the  age  of  twenty-one  years,  or  marry^ 
and  for  education  and  maintenance  in  the  mean  time; 
and  that  on  the  firft  of  July  I775>  defendant  married 
faid  £.  G.  flie  not  having  then  attained  the  age  of 
twenty-one  years,  of  which  plaintiPs  teftator  in  his 

I  lifetioe 


Vol; 
II. 
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lifetime  bad  ootjce ;  tnd  that  la  tefiator's  lifetime,  and 
at  the  death,  and  of  exhibitiag  plaindiPs  bill,  there 
was  and  yet  is  doeand  owing  toihedeiiendantby  Tirtne 
ofthefaid  writing*obIigacory»  for  principal  and  in- 

Sl«  terell,  fifcy-fix  pounds  ^ven  (hillings  ixA  threepence^ 
and  a  farther  fom  of  money  lent,  paid,  had  and  re- 
ceived, and  GO  account  £bited,  in  te^^tor's  lifetime 
which  exceeded  plaintiff's  demand,  and  oot  of  which 
defendant  offers  \ofit  ojffj  and  deda£k  damages.    Sa 

tz.  declaration.  Vol.  IL  p.  78.  and  cafes,  p.  8i.  Repli- 
cation, iffae  on  defendant's  pleas,  except  as  to  fo 
•  much  of  the  third  as  attempts  to  fet  off  the  money 
iiippofed  to  be  due  to  defendant,  by  virtue  of  the 
bond  therein  mentioned,  and  fpeciad  demurrer  to  that« 
becanfe  it  endeavours  to  fet  off  a  debt.due  and  owing 
to  defendant  om^  SHxaieth  Sis  wifi,  and  that  it  is 

83.         otherwife  infornyal*    Joinder  and  iffue. 

140.  Plea  of  men  ajfvmpfit  and  *oimire, 

444«  Plea  of  ftatnte  of  frauds  to  an  action  brought  by  executor 
in  coniideratioD  of  teilator's  forbearance,  vis.  with- 
drawing the  record  againU  defendant,  but  plea  over- 
ruled on  demurrer.  "^^ 

213.  Flea  nen  acctiwi  infra  fix  amut.  Replication  and 
iffue* 

308,  309.  31 1^  3139  314*  Pka  to  a  declaration  by  an  itf • 
tornrf  againft /;rfrir/#rf ,  for  bulinefs  done;  imparlance, 
plea,  firft  general  iffue ;  fecond,  bankruptcy  in  plain- 
tiff and  his  co-partner,  with  all  the  proceedings  under 
the  commiffion  fet  out.  Replication,  ^x^^  noL  pref, 
to  fifth,  fixth,  and  feveoth  Counts;  iffue  as  to  firft, 
fecond,  third,  and  fourth  Counts,  and  to  plea  of 
bankruptcy  of  plaintijBF,  that  caufe  of  adiou  accrued 
after  the  affignment  for  the  neceffary  fupport  of  plain- 
-  tiff  and  his  family.  Rejmnder,  that  plaintiff  hath  not 
obuined  his  certificate ;  demurrer  and  rejoinder^ 
euriu  sdvi/are  vuit  dies  da/us  vntire*  Su  the  cale  and 
note ;  this  was  a  demurrer  book ;  fee  Chippendale  <v. 
Tom]infon,35.G.2.BiR.Cooke*sBankrupt  Laws  ,459. 

Vol. 

III. 
Page 
219.  Plea  by  an  executrix ;  firil,  tnu  ajfumpfit ;  fecond,  pltuM 

admimfirttvit ;  third,   that  teftator  was  indebted  to 

defendantt  and  that  the  goods  which  come  to  her 

hands  (he  retains  to  pay  herfelf. 
216.  Plea  to  an  adion  at  the  -fuit  of  adminiilrator^  i/sr- 

rante  minaritate  of  an  infant,  that  they  are  not  execu- 
21 8.      tors,  and  adminiftration  was  obtained  by  fraud.  Repli* 

cation,  fairly  obtained,  and  infant  within  age. 
212.  Plea  by  an  executrix,  that  the  teftator  in  his  lifetime 
.  gave  a  bond  to  one  A.  fi.  which  is  ftill  in  force,  and 

that  (be  hath  fully  adminiftered;  fecond  plea j  piene 

etdmuifiranit^ 
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Pagi 

^11.  Plea  ofpknt  mdmimfirawt  f^siir  two  pbODdi* 

209.  Flea  of  debt  of  a  fu^rior  natarCf  picaoed  by  as  execQ^ 
tor  in  bar  to  a  declaratioa  is  agkmffit^ 

%  1 3.  Plea  of  hna  wtMlim^  in  an  aAioa  on  th^  cafe  at  the  foic 
of  an  executor* 

165.  Plea  of  >/  ^of  money  dne  on  a  jod^tet  recorer<* 
ed  by  the  defendanty  agunft  tke  plautUF  ai  Mtmim^ 
ftrater* 
^14.  Flea  of  fiine  admmftretvii  puuer^  three  poonds  oa« 
Ailling  and  eightpenee  in  money* 

S44.  RaFLiCATiON  to  a  piea  cf  ^u  aimimjtrafotf^  that 
nlaiacifff  after  the  deatli  of  teftator,  fueil  o«t  a 
iMtite^  againft  defendants^  in  order  for  them  ta  pnt  in 
common  bail  that  he  might  exhibit  his  bill/  aai  tbsc 
at  the  time  of  exfaibitiog»  &c«  defendant  bad  divert 

'^15*  goods.  Rejoindbr«  £at  defendant  had  nd  goods 
at  the  time,  &c. 

nil.  Plea  (to  declaration  agmflr an  exeentor  for  nfa  said  oc« 
copation,  and  common  Covncs)  that  defeodaot  wan 
not  executor^ '  nor  ever  admioillered*  RsfLxcA* 
T  lOK,  that  ihe  did  adminifter. 

231*  Flea;  firft>  general  ifine^  nsjt  ojfumffiie  by  ttffator^ 
by  three  defendants,  flene  oAmntftravit  by  each  feve- 

aja.  rally.  Replication,  taking  ifae  on  the  nm  effimffitt 
and  a  conditional  jodgment  of  afTets  /•  fiUure  on  the 
other  three  pleat  jointly,  on  the  event  of  the  iCoe 
being  fonnd  for  the  plamtif  . 

sa4»  RaPLiCATioN  of  Michaelmas  Term  to  apka  of  pk^ 
eutmimftrmwt  of  Hilary,  proceftiAg  that  after  Ao  lad 
continoance  of  plea,  aiZett  came  to  defi^ndan^'t 
handst  with  opinion  at  to  the  propriety  of  foch  repli- 
cation* 

aa3*  Plea  to  aAion  of  affkmp/tt  by  adminifitAtrh  ^  frrft^ 
mm  4tffump/tt  and  ifiue ;  fecond^  tankruptty  in  de« 
fendant  after  the  caufesof  adion  accmed,  and  iffiie  | 
third,  non  ^Jfumpfii  infra  fex  annet ;  foartfa;  to  firll, 
fecond,  third,- and  fonrth  Connit,  fet  off  money  dad 
from  teftator ;  and  to  fifth,  fixth,  and  eighth  ConntSt 

na4^  of  money  dae  from  defendant  as  adminiftratrix.  Ra- 
YLrcATioN  to  third,  that  defendant  did  promife 
within  fix  yearly  and  ilTne;  to  fotifth,  HilMi't,  and 
iffue. 

JI43*  Replication  to  a  plea joi  ontftanding  beads  pl^idad, 
kept  on  foot  by  fraud. 

ai9«  Flea;  iirfl,  general  ifihe,  that  neither  defendant  or 
teftator  promifed;  fecond,  as  to  all  the  Counts  in 
the  declaration,  except  the  laft,  that  teftator  ap« 
pointed  one  P.  and  two  others,  joint  exeeutors 
with  defendant^  and  conclufion  in  bar ;  thirds  that  if 
any  promife  was  made,  it  was  made  by  all  the  exe* 

tlQ.      cntors  jointly.   RarLiCATio'N  to  the  firft  pleay^r* 

/i/<r  to  tlie  fecond>  that  J •  R.  never  proved  the  will  •      -    . 
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%tu      nor  tdmimftered ;  disi!d> pfea*  BTae.    Rbjoivsek," 

itmurmg  generally  to  repHcauoa  to  fecond  pleat 
nnd/tmiitir  to  replicatioo  to  thirdjplf  a. 
t^i*  Plea  to  an  adion  at  the  fnit  of  pUintitts,  co*affigncef  nn« 
der  a  commiffion  of  baokropt  againit  defendants,  as 
cjcecntors  of  ontlfaAding  debts,  on  a  bond  for  psjr* 
jia3«       ment  of  money  only ;  bonds  for  payment  of  money 
in  confideradon  of  a  marriage,  and  on  certain  condi* 
tions  which  are  performed  ;  of  the  debts  doe  nnder 
the  affignment  to  plaintiffs,  and  defendants  iheiv  that 
the  oommiffioners  had  brought  an  a^on  agahidefend- 
ants  for  the  fame,  wluch  are  ftill  depending }  of  debts 
on  juooMiiiT  RicoVERBD  agsinft  the  teflator  in 
his  lifetime,  and  m  ctmnumt  for  the  payment  of  an- 
nairies,  and  of  debu  doe  by  fimple  contrafi  by  tet> 
tator,  all  with  fkat  adwumfir^mt  frmur. 
a4$.  Plea  o^ phm  mdmimfirmvii  by  adminiftrator. 
210.  flenoffkneadmimtfiraviii  generally  by  defendant  fued 
by  a  wrooglsame. 

214.  Special  aiPLiCATioir  to  a  plea  of  pkae  mdmhi^ 
Jlravit,  fetting forth  the  faing  oat  and  ferring  of' 
iati/atg  and  that  at  the  time  of  the  fning  ont,  &c* 
defendant  had  aflett  in  hit  hands  faffident,    Arc* 

315.  Rbjoinder,  admitting  the  fuing  oat  and  ferving* 
bat  fay  that  defendant  had  not  aflets* 

Zftt  Plea  by  admiaiftrators )  firft,/i!r«r  4iAai«ffr#9/i{  fecond, 
of  fnperibr  debts*  to  wit,  a  jodgment  feeovered  by 
aiBenee  of  a  hanknft^  againft  defendant's  teftator  in 
hifltfetime,  and  bonds  outilandtng ;  money  expended 
fay  one  of  the  defendants  in  difcharge  and  iatisfadion 
of  tefiator's  debts,  zxA  fhtu  mJmnifirmfu9ntm  fraor 
five  pounds  which  are  not  fnfficient  to  uitbfy* 
Ac. 

a44.  Plea  by  executor,  that  tefbtor  110a  i^mnpfit  to  ift,  ad» 
and  lad  Counts ;  and  as  to  the  .50,  divers  bonds  in 
large  fums  from  teftator  to  defendant  himielf,  and 
pUlu  admmtfirawt  frtetof  a  certain  fnm  which  he  re<> 
tains  in  part  fatisfadlton, 

at  I.  Plea  ift,  tefbtor  —najfumpfitx  ad,  a  bond  debt  o«t« 
flanding,  and  pkm  adminifirinfit  ftmttr  five  pounds* 
which  are  liable  to  that  debt  and  not  fafficient ;  3d, 

222.  pUm  Admmftr^ii.  Rbplication  to  ad  plea,  tak- 
ing jodgment  of  aiTets  in^utur;  with  fiay  of  pro* 
ceedings  till  trial  of  the  iffoes  ;  to  3d,  ifine,  plmg 
ddminifirmioit, 

ai9«  Plea,  ift,  general  ififoe,  that  neither  teftator  nor  defend- 
ant promifed ;  ad,  to  aH  the  Counts  in  the  declara- 
tion, except  the  laft,  tfitt  teftator  appointed  one  of 
the  plaintiffs  and  two  others  executors  jointly  with 
defendant »  and  concludes  in  bar  ;  3d9  as  to  the  laft 
Count,  if  any  promife  was  made  it  was  made  jointly. 

aaOi      REFftiCATioN  to  the  iff  plea, /]oi;^Ver;  to  the  2d 


plc». 
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plea,  that  J.  R.  never  proved  die  will  or  admimftered ;  _^ 

92U       to  the  3d  plea»  taking  iflae  on  it.     Rejoin dbr* 

demurring  generally  to  the  replication  to  the  id  plea, 
^txAfimiliter  to  the  replication  to  the  3d  plea* 
158.  Plea  to  ajfumpfit  by  execators»  that  teftator  fold  to  the 

plaint! fF  a  cow  for  feven  poonds,  which,  at  the  time 

of  his  death  was  unpaid ;  and  that  the  executors  o\  her 

plaintifF  agreed   to  rtUaft  each  other  on  condition 

of  the  defendant's    paying  the    j^dntifT  thirteen 

poonds. 
246.  Plea  oiphne adminifiravit  and  bond  ooti(anding. 
223*  Plea  to  aflion  of  affitmpfit  by  adminiftratrix ;  id,  non 

affumpfit  and  iflae  1  2d,  bankruptcy  in  defendant 

after  the  caufes  of  a6lion  accrued  and  iiTue ;  and  4th  plea 

to  ift,2d,  3d,  and  4thCounts,  SET  OFF  money  due  from 

teftator;  and  to  5th,  6th,  and  8th  Counts,  money  doe 
224«       to  defendant  as  adminiftratrix.     RsPLiCATioff  to 

3d  plea,  that  defendant  did  profflife  within  fix  years; 

to  4thplea,  nV^/tr^^/ and  iflue. 
2a4.  Replication  of  Michaelmas  term  to  plea  ofpknead^ 

mintfiravit  of  Hilary,  protefting  that  after  the  laft 

continaance   of  plea   aflets    came    to    defendant's 

hands ;  -  with  opinion  as  to  the  propriety  of  fnch 

replication. 
32  j.  Plea,  I  ft,  nen  afumf/t  by  ttftsLtor;  2d,  set  off  ;  3d, 

plemi aJminifirawt ;  4th,  outftanding  debts  on  judg- 

ai  EM  T  R  B COVE  RE  D,  and  on  covenants  for  the  payment 

of  annuities,  with  plun  atiminifira^it  prater . 
23],  Plea,  xft,  genera]  iffue,  hmt  ^^^Smw;^/ by  three  defendants* 

tiXidpifng  adminiflravh  by  each  feverally. 
232*       Rrpl  iCATioN,  taking  iflueon  the  non affumpfit^  and  a 

conditional  judgment  of  aflets  in  futttro  on  the  other 

three  pleas  jointly  on  the  event  of  the  iflae  being 

found  for  the  plaintiff. 
293,  Plea  1  ft«  nen  aj/umpfit ;  ad,  m  ungues  eiecutor,  nor  ever 

adminiftered  as  executor;    3d,  phm  aJminiftraa,it % 
294*       4th,  \t9aXQtnmalJumpfit  infra  fix  annot.     Re  plica- 
tion to  adj  that  defendant  is  executor  ;   to  3d,  hath 

adminiftered  as  executor,  and  that  aflets  hare  come  . 

to  his  hands ;  to  4th,  that  when  caofes  of  adion 

firft  accrued  teftator  was  abroad,  and  remsuned  and 

continued  abroad  till  his  death ;  and  that  the  original 

was  fued  out  within  fix  years. 
239.  Special  RsPLiCATioNtoa  plea  of  fUne  admintjlrannf^ 

ietting  forth  the  fuing  forth  and  ferving  of  laiiiaf^ 

and  that  at  the  time  of  the  fuing  but,  &c.  defendant 

bad  aflets  in  his  hands  fufficient,  &c«     Rejoinder^ 
240*       admitting  the  foine  out  and  ferving  the  latitat,  but 

fay  that  defendant  had  not  aflfets,  &c. 
24$.  Plea  by  executor  ofjtulgment  rtcovtrtd  in  C.  B.  at  the  fnit 

of  plaintiffs,  hnfband  and  wife. 
Vvi  ^fv^ifit  by  teftato/f  UU*  But,  478,  •  •        !•  R,  Pr.  B.  R.  179 
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N9n  affttm^fii  and  ntn  ajfumpfit  inftafix  annbs^  and  afet  off,  that 

plaintiff *s  teftator  and  plaintiff,  asexecotor^  are  indebted  in 

more  money.     Rbplicatiow  thereto,  -  -  s.R.  Pr.  B.  R.  87 

Plea,  NoH  affumpfit  ;  id,  Hon  affuhipfit  infra  fix  annos ;  3d,  plea 

of  motnai  debts  owing  from  plaintiff's  teliator,  and  plaintiff     * 

his  executor,  to  defendant.     R B  p l  1 C  a t  i  ok,  tiubd  affumpfit 

infra  .fix  tt>tn9s^  and  that  teftator  was  not  indebted,  &c. ; 

and  that  plaintiff,  as  executoi',  is  not  indebtiid  to  defendant 

in  more  iJian  is  dae  ftom  her  tO  plaintiff,  as  executor,  a*  R.  P.  C«  B.  31 

Plea,  non  affun^ftt  by  teftator  pleaded  by  executor ;  id,  fta- 

tote  of  limitations ;  3d,  fet  off.     Rb plication,  a  latitai 

faed  ODt  and  a  promife  withiti  fix  years ;  to  3d,  nti  debits 

Qu.  Rejoinder,  that  the  writ  iflfued  in  vacation  of  the  pre- 
ceding term  ;  non  affitmpftt  infrtL  fix  annos  as  to  the  iffuing 

it.     (Johnfon  v.  Smith.)  -  -  -at  Burr.  95b  to  968 

Plea  by  adminiftratrix  for  gbods  fold  to  inteflate  and  oh  an  ac« 

count  ftated ;    ootftandtng  debts  on   bonds ;  judgments 

againft  defehdint,  as  adminiftratrix,  on  (imple  contrails  \ 

and  nul  affets  ultra  forty  fhiliings,  which  were  not  fufiicient 

to  fatisfy  •     Repl  1  c  At  ion  ,  that  oiie  bond  Is  pirt  paid,  and 

that  obligee  would  accept  teh  pounds  in  fattsfadiion  \  famd 

replication  to  the  other  bonds  of  judgment,  and  that  fhe 
-  hath  fuflicient affets.     Rs joinder,  protciling  ho  part  was 

paid,  faith  (he  hath  not  affets  to  fatisfy,  &Ci  and  iffue,       ^  Lill.  £nt.  j8 

Plea  by  adminiftrator,  that  he,  together  with  another  peffOn 

now  deceafed,  recovered  judgment  again fl  inteflate  in  C.  B. 

in  his  lifetime  fot  one  thoufand  pounds  debt,  and  phnt  ad^ 

minifira<9fit  eictpt  twenty  pounds,  which  are  charged  nith 

thatdebti  -  -  -  -  .  Jiidi 

Plea  to  affumpfit  brought  by  a  iimple  contra^  creditor  againft 

an  executor  dtfon  tort^  that  after  adion  broughti  and  be* 

fore  plea  pleaded,  he  delivered  over  the  effects  to  the  right- 
ful adminiftrator  ;    that    no  admini  drat  ion  was    granted 

till  aftei*  adion  brought^  and  a  retainer '^ii{  hii  own  debt 

of  a  fuperior  degred.     £rror  and  allignment  of  errors. 
.  (Sec  Error.)  -      .      -  .  .  a;HjBLC.B.  ig 

Plea  oijlatute  of  limitations  by  adminiftrator,  for  the  lodging  of 

two  child  ren .  Rbplication,  aiSio  accrtvit  infra  fix  annos^ 

Demurrer  joinder,  judgment  for  the  plaintiff  on  demurrer  $ 

writ  of  enquiry  awarded ;    damages  aflxffed  on  the  firft 

Count ;  damages  on  the  red  of  the  Counts  \  nmiltitHr  dam^ 

pua  of  part  |  final  judgment  i  miferectr.  afllgnment  of  errors ; 

plea   in    nullo  ift    erratum^        (See  £rror   and  Praflical 

Forms.)  -  .  -  ^  3.  Ld*  Raymj  N. Edit.  tt.  to  li 

Plea  to  a  declaration  in  affumpfit  by  the  alligneei  of  a  bankrupt 

^ainft  execatriic  of  her  late  hufband,  ift,  non  affumpfit  by 
teftator;  ad,  fiatuto  of  limitations  i  $di  fit  off  to  two  firfb 
Counts.  RE^LiCATioN  to  ad  plea,  a  latitat  fued  out^ 
and  a  promile  within y^jr  annos  ;  seplicatipn  to  3d  plea,  nil 
debet.  Rejoinder,  that  the  latitat  iffaed  long  aftef  thd 
ttfe,  and  that  he  did  not  promife  within  fix  years  of  iffiiing 
It.    Demurrer,  *  ...  -  ±.  Bufr.  0<a 

Vol.  III.  U  R,pt',. 
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Precbdsktj/« 
Books  6/'Pr  ACT  ICE, 
Repoktsrs*  &c« 
Replication  by  attormy  to  a  plea  of  non  Ajjumffit  infra fex 

annos^  before  fuincr  out  the  original  wric  an  acuchcuent  of 

pivilege  againft  the  defendant,  as  adminiilratrix  of  £. ; 

afterwards  plaintiff  died,  and  made  prefent  plaintifF  exccu- 

crix,  whereby  full  abated  ;  and  avers,  that  hef  undercook 

within  fix  years  before  fuing  out  attachment.     Demurrer 

and  joinder,     •  -  -  -  -  2.  BI.  Rep.  1131 

Flea  to  declaration  by  executor,  in  coniideration  plaintifF  had 

ferved   tellator,   he   undertook   to  provide   for  him  in  a 

plentiful  manner,  and  that  plaintifF  came  into  the  fervice 

of  teflator  the  fixth  of  March  1747,  and  there  continued 

till  December  I7SS>  ^^^  ti^£Lt  the  teflator  did  pleatifuHy 

|)rovide  for  (aid  plaintifF,  and  paid  him  yearly  for  his  fala- 

ry  ;  and  traverfes  that  the  plaintiff  continued  to  ferve  till, 

&c.     Demurrer,  joinder,  continuance,  judgment,  award 

of  inquiry,  1.  Saund,  22.    3.  Lev,  227.    Cro,  El:  99.  667* 

Cro.  Car,  278.  Lut.  299.  468,  469.    2.  Saund,  207.  239. 

st.  Len),  9^.  10.  Co.  1 16.     {J^u  Practical  Forms.}»  -  i.  Mod*  Eat.  117 

l^GH  ajfumpfit  by  an  executor,  Bro.  Fad,  7^.  1 13. 

Atf/r  affumffet  within  fix  years  by  an  executor,  fetting  forth  the  time  of  ibing  out 

-    the  original.     Replication  and  ifTue,  2.\Ai0.  £«/.  1 38.  CLj^fflii^. 

Replication  that  plaintifi* fued  out  2.  latitat,  and  that  the  caufe  of  adion  ac- 
crued \utliin  fix  years  before.  Mo.  Ent,  138.;  and  an  alias  Jai iiat  {ucd  out 
with  fcveral  continuances,  Uid.  140* 

t'lea  in  a  feigned  iflue  to  firfl  promile,  that  defendant  had  paid  more  tbao  lie  le- 
ceived  ;  to  feeond,  that  inteftate  was  not  indebted  to  plaiatiflF,  LilL  MhI,  48. 65. 

Pl^a  that  defendant  never  was  executor  ;  and  replication.  CL  Aff.  74.  Ham/^  105. 

hlon  afum^t  within  fix  years  by  an  executor.     Replication  and  iflue,  2.  Mo.  Ewt, 

138.  C7. 40:%.  '  ' 

Plea  that  teftator  gave  him  orders  to  fell  the  cloth,  which  he  did  accor-dingly,  and 
paid  the  money  to  the  teflator  in  his  lifetime,  Bro.  Fa.  Me.  88. 

I^Ica,  that  after  teflator*s  death,  and  after  the  marriage  of  tha  plaintiff  T.  R.  and 
A.  his  wife,  he  accounted  with  the  iaid  T.  R.  and  was  found  in  arrear<forty  ibfl- 
lings,  which  he  paid,  and  the  fame  was  received  in  full  of  all  demands.  Re^ 
plication,  protefling  tiiat  he  had  not  accounted,  for  plea.that  he  kaiii  not  paid ;. 
and  ifFue,  Brown*j  Fa*  Mc.  ioo« 

Fle^  that  defendant  and  inteflate  did  account,  and  thereupon  it  did  appear  that  ht 
owed  nothing  to  inteflate.  Replication  that  be,  did  not  accoont;  sod  ifTBe, 
Ibid.  109. 

Plea,  protefling  no  fuch  promife,  he  faid  ten  pounds  five  fhilMngs  to  the  intefUte 
in  his  lifetime,  in  full  Jiatisfadiojt.  Replication  that  he  hod  not  paid  it  $  andifiie, 
I6id.  116. 

Plea  that  teflator  had  accounted  wiih.  him  in  his  lifetime,  and  defendant  waa.fbaod 
in  arrcar  in  twelve  pounds;  that  afterwards  he  paid  ten  poimds^^and  the  other 
fort y^fhil lings  he  offered  to  the  executor,  3.  Infir.  CI.  277*  Replication,  pro- 
tefling chat  he  had^not  paid  nor  offered,  &c.  Plea  that  ke  made  fuch  promire, 
frout,  and  traverfes  the  accounts  Rejoinder  that  he  accounted,  medo  gtfiftta^ 
and  iffue.  Ibid.  279. 

Flea,  that  adminiflration  never  was  granted  to  plaintifi:',  CL  JJf.  117.  Hanf.  loj. 

Plea  tkat  teflator/a/V  plaintiff  twenty  pounds  iajatiifa^iM^  tianf.  131. 

Flea 
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^lea  by  6ne  executor,  flene  adminiftravit ;  the  other  renounces  the  probate  of  the 
will,  and  pleads  that  no  eiFeCts  came  to  hit  handi. 

l^Iea,  ficne  adminiftra'uJ,  i.  Bro.  17.    Hanf,  44.    Bro,  Fa,  Me.  \  l6« 

riea  that  teflator,  tton  aJJ'umpfit ;  verdi^and  judgment  for  plaintiff  K9.  Eat.  64^ 

/*/nrf  adminifiravU,    Replication  and  ilTue,  Bro.  Met,  1 8. 

Noh  ajDumffit  by  executors  and  adminidrators^  Bro,  Va,  Me.  75. 

Plea  (to  adion  for  iheep  iold  by  teftator),  that  feedator  and  defendant  had  account edt 
on  which  defendant  was  found  in  arre^r  ei^ht  pounds,  and  defendant  afterwards 
paid  feven  potinds  thereof,  and  offered  the  other  to  the  executor.  Keplication, 
proteiting  that  he  had  not  paid  nor  offered  plea,  maintains  the  declaration,  and 
traverfes  that  dcrfendant  had  accounted  with  teAator.  Rejoinder  that  he  had  ac« 
counted,  i.Bro.  14.  ' 

Plea  that  inteilate  was  indebted  on  a  bond  to  R.  in  twenty  pounds,  and  in  thirty 
pounds  to  H.  for  rent  unpaid  at  the  time  of  his  death,  and  that  he  hath  not 
any  goods  beiides,  Fid,^^. 

Pllra  by  admiriflraior  as  to  part,  that  inteflate,  in  his  lifetime,  paid  it ;  and  as  to 
the  refidue,  that  defendant /ai^  plaintiff  ten  pounds  in  ixaW  fatisfaSion  of  the 
promife.^  Replication  that  inteilaie  had  not  paid  part,  and  that  defendant  had 

.    not  paid  the  reiidue,  Br,  R,  gz. 

Plea  (oy  adminiilratrix)  of  a  judgment  in  debt  in  B.  R.  on  bond  againft  the  ad- 
jninidrator,  that  inteftate  wab  imiebted  on  three  f'parate  bonds  in  ib  much,  and 
that  he  had  no  eFcAs  befidcs.  Replication  chat  defendant  had  paid  fifty  pounds 
after  the  judgment,  in  full  fatisfa£lion  of  the  judgment,  and  it  remained  itndif- 
charged  by  fraud  \  and  as  to  bonds,  defendant  had  paid  fevcral  fums  in  full  fatis* 
faction  of  tJie  debts,  and  they  remained  uncancelled  by  fraud.  Rejoinder,  that 
the  judgment  remained  in  fall  force,  and  traverfes  the  iraud ;  and  ifiue^  Br,  R* 

Plea  that  plaintiff  brought  his  a^Slion  ///  the  Jherijps  court,  and  had  a  vcrdifl  and 

judgment,  Bro,  Va,  Me,  76.     Replication  that  the  recovery  was  for  eighi  pounds 

eight  (hillings,  which  tel^ator  was  inJebted  to  him  for  wine;  and  traverfes  that 

^ey  were  for  the  fame  caufe  of  adion,  87.     Defendant  takes  ilTue  on  the  tra- 

verfe.     Verdidl  and  judgment  for  plaintifi,  88. 

Plea  ofnon  ajjumpfit  infra Jex  annos,  before  the  day  of  fuing  out  the  original,  to  an 
adlion  bronght  by  adminidrator,  and  that  adminillration  was  granted  fuch  a  day, 
LiJL  Ent,  471.  « 

Plea  by  adminiftratrix,  that  inteflate  was  indebted  on  lend  to  £.  S.  and  a 
judgment  recovered  in  B.  R^  againit  adminiHratrix  on  fimple  contra^  by  teflatof, 
and  nul  ajjeti  ultra. 

Plea  of  payment  of  part  in  teflator's  lifetime,  and  part  by  himielf  fmce  teftator'^. 
death    CI,  AJf,  148.     Replication  that  he  had  nqt  paid  \  and  iifue. 

Flene  admtniftra'vitt  &C.  CI,  Jijj,  166.   167.    Hanf,  195. 

tiil  dicit  by  one  executor,  plea  by  another,  neunquei  executor,  CI,  AJf,  174. 

Plea  ne  unques  executor  by  one,  and  judgment  by  nonftim  informatus  a^  to  the  other. 
Ibid,  177. 

Plea  ne  unques  executor  by  one,  and  pUne  a^miniftra^vit  by  the  other,  Hdfrf,  119. 

Plea  of  plene  adtninlfttavit^  Heme  179. 

Plea  that  teftator  wa9  indebted  by  bond  to  J.  who  r:co^ered  thereon  in  the  6o» 
rough  court  i  and  replication  judgment /fr/r/zi/i/(f?//,  Up/,er  B,  P,  2^1. 

Plea  that  inteflate  was  indebted  by  b:'nd,  and  that  be  had  not  aiTets  ultra.  Repli- 
cation that  he  had.  Sec,  ^,Bro^vnl.  83. 

Plea  (on  bill  of  exchange),  protcft.ng  that  they  had  no  goody;  for  plea,  no^ 
ajfwnpfit^  3*  Brownl,  60* 
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In  the  Common  Pleas. 
AND  the  faid  William,  by  Nathanie]  D.  his  attornev,  comes  Plea  ift,  nmef- 
and 'defends  the  wrong  and  injury,  when,  &c.  and  fays,  that/*«"-fi/^M  »^»  «' 
the  faid  Duke  did  not  undertake  and  promife  in  manner  and  form  j;*^""^^"'^^* 
as  the  faid  John  hath  above  thereof  complained  againft  him  the  n]f|ercd  asexe* 
faid  William  \  and  of  this  he  puts  himfelf  upon  the  country,  &c.  cutorj  ^^yfiau 
And  for  further  plea  in  this  behalf  the  faid  William,  by  leave  of  ^'^midfirawi -, 
the  court  here  for  this  purpofe  firft  had  and  obtained  according  4th»  teiUtor  ncn 
to  the  form  of  the  ftatute  in  that  cafe  made  and   provided,  favs,  jf*^"^'^''-^^' 
that  the  faid  John  ought  not  to  have  or  maintain  his  aforefaid 
aSion  thereof  againft  him,  becaufe  he  faith,  that  he  the  faid  TVil^ 
liam  never  was  executor  ef  the  laji  will  and  $ejlament  of  the 
faid  Louts  Philip  fofeph^  Due  d*  Or  lean  s^  deceafad^  as  the  faid 
John  hath  above  auedged\  nor  has  he  ever^  as  an  executor  of  the 
hft  will^nd  tefiament  of  the  faid  Louis  Philip  Jofeph^  Due  e^Or^ 
ieans^  adminifiered  of  the  goods  and  chattels  which  were  of  the  faid 
Louis  Philip  Jofeph^  Due  d*  Orleans^  at  the  time  of  his  deceaje ; 
and  this  he  the  faid  William  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  faid  John  ou^ht  to  have  or  maintain  his 
aforefaid  action  thereof  againft  him,  &c. :  And  for  further  plea  in 
this  behalf  the  faid  William,  by  leave  of  the  court  here  for  this 
purpofe  firft  had  and  obtained,  according  to  the  form  of  the  fta-    < 
tute  in  that  cafe  made  and  provided,  fays,  that  the  faid  John 
ought  not  to  have  or  maintain  his  aforefaid  a<9ion  thereof  againft 
him  the  faid  William,  becaufe  he  fays,  that  he  hath  fully  admini^ 
fiered  all  and  fingular  the. goods  aid  chattels  which  were  of  the 
faid  Louis  Philip  Jofeph^  Due  d' Orleans^  deceafed^  at  the  time  of 
his  death f  and  which  have  ever  come  to  or  been  in  his  hands  to 
be  admini/ieredj  to  wity  at  Weftminfter  aforefaid,  in  the  county 
aforefaid  ;  and  that  he  the  faid  H^ilUam  hath  not,  nor  had  he^  on 
the  day  offuing  out  the  original  writofthejaidyohn  a^ain/i  the  faid 
fVilliamy  or  at  anytime  afterwards^  any  goods  or  chattels  which  were 
ofthefaid  Louis  Philipf of ephy  Ducd"  Orleans^  at  the  time  of  his  deaths  * 

tn  the  hands  of  him  thejaid  PFilliam  to  be  adminifiered  y  and  this 
he  the  faid  William  is  ready  to  verify :  wherefore  he  prays  judg- 
ment if  the  faid  John  ought  to  have  or  maintain  his  aforefaid 
aftion  thereof  againft  him,  &c. :  And  for  further  plea  in  this  be* 
half  the  faid  William,  by  leave  of  the  court  here  for  this  pur- 
pofe firft  had  and  obtained,  according  to  the  form  of  the  ftatute 
iji  that  cafe  made  and  provided,  fays,  that  the  faid  John  ought 
not  to  have  or  maintain  his  aforefaid  adlion  thereof  againft  him 
the  faid  William,  becaufe  he  fays,  that  the  faid  Duke  did  not  uH^ 
dertake  9r  promife  at  any  time  within  fix  years  next  •  before  the 
day  offuing  out  the  original  writ  of  the  Jaid  John  again/1  the 
faid  JvilUam^  in  manner  and  form  as  the  faid  John  hath  above 
alledged  s  and  this  the  faid  William  is  ready  to  verify  :  wherefore 
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he  prays  judgment  if  the  faid  John  ought  to  have  or  maintain  h{| 
aforefaid  zStion  thereof  againft  him,  &c«  S,  SHfiPHERo. 

KTtScni!  And  thc-faid  John,  as  to  the  faid  pica  of  the  faid  William  by 
ant  is  executor"  ^^^  ^^^  above  pleaded  in  bar,  and  whereof  he  hath  put  himfcif 
ta  idp  hath  ad'  Upon  the  country,  dpcb  tlie  like,  &c. :  And  as  to  the  faid  plea  of 
iqiniitcred  as  the  faid  William  by  him  fecondly  above  pleaded  in  bar^  he  the*  (aid 
executory  and  John  fays,  that  he  ought  not,  by  reafon  of  any  thing  therein  al- 
M^tSuijandl  ^^^g^>  '^  ^^  precluded  frona  having  his  aforefiiid  aSion  thereof 
tg  be,  &c.*  that  rnainuixu;d  againft  the  faid  Wi|liami  becaufe  he  fays,  that  the  find 
vhen  caufe  of  William,  at  the  tim^  of  fuing  out  the  original  writ  of  the  Aid 
aOioA  firA  ac-  John  in  this  behalf,  was,  and  from  henceforth  hitherto  hath  been^ 
ffjrued  icftaior     a^j  ^\\\  j^^  ^^^  cxecutor  of  the  lift  will  and  teftament  of  the  fetd 

Hmaff 'and  ^^"**  P*^»'*P  J^^^P>»  ^^^  ^'Orleans,  deceafed,  and  that  the  faid 
continued  a  ^^ilHam  hath'adminiftered  divers  goods  and  chattels  which  were 
broad  till  his  of  the  faid  Louis  Philip  Jofcpb,  Due  d'Orloai^,  at  the  time  of 
dcaih,  and  that  his  deceafe.  as  cxecutor  of  the  laft  will  and  teftament  of  the  fcid 

rued'^oi  w^^n  ^°"^*  ^**^"P  J^^'^P*^'  ^"^  d'Orleans,  to  wit,  at  Weftminftet 
fix  ycan,^*'  "  aforpfaid ;  and  this  he  the  faid  John  prays  may  be  enquired  of  by 
-  *  |he  country,  ice. :  And  as  to  the  (aid  plea  of  the  faid  William  bf 

him  thirdly  above  pleaded  in  bar,  he  the  faid  John  fays,  that  h# 
ought  not,  by  reafon  of  any  thing  therein  alledged,  to  be  preciad* 
f^d  froip  having  his  aforefaid  action  thereof  n»aintained  againfthiin 
the  (aid  William,  becaufe.  be  fays,  that  the  (aid  William  hath,  and 
on  the  day  of  the  fuing  oust  the  original  writ  of  the  faid  John 
againft  the  faid  William,  to  wit,  on  the  day  of 

ajtWeftminfter  aforefaid,  bad  divers  goods  and  chattels  which 
were  of  the  faid  Louis  Philip  Joleph,  Due  d'Orleans,  deceased, 
^t  the  time  of  his  death,  in  the  hands  of  the  faid  William  to  be 
adminiftered,  of  a  large  value,  to  wit,  of  the  value  of 
pounds,  to  wit,  at  Weftminftcr  aibrefaid;  and  this  he  the  did 
John  prays  may  be  en<)uired  of  by  the  country,  &c. ;  And  as  to 
the  laid  plea  of  the  faid  William,  by  him  laiily  above  pleaded  in 
bar,  be  the  faid  John  fays,  that  he  ought  not,  by  reafon  of  ^y  thing 
therein  alledged,  to  be  precluded  from  having  his  aforefaid  z&ioh 
thereof  maintained  againft  the  faid  Willian>,  becaufe  he  lays,  that* 
at!  the  refpedive  times  when  the  {aid  fevtrral  caufes  of  ai^ion 
in  the  faid  declaration  mentioned  firft  accrued  to  the  faid  John, 
he  the  faid  Duke,  now  deceased,  was  abroad  in  foreign  parts  be- 
yond the  feas^  to  wit^  at  Paris*  in  the  kingdom  of  France,  and 
that  the  (sii/i  Puke  continued  and  remained  abroad  in  foreign  parts 
beyond  th^  feas  from  thence  until  and  at  the  time  ot  his*  deceofe ; 
^ud  that  the  (aid  John,  within  fix  years,  next  after  the  deceafe  of 
the  faid  Duke,  to  wit,  in  the  term  of  St.  Michael  now  laft  pafl*, 
fued  out  his  original  wffitagainft  the  faid  WiiUam,  executor  as 
.  aforefaid  ;  and  this  he  the  laid  John  is  ready  to  verify :  wherefore 
he  prays  judgment' and  ))is  damages  on  occafion  of  the  not  per- 
forming of  Uie  promifes  and  undertakings  aforeikid  to  be  adjudged 
to  him,  &c«  S.  Lb  Blaih:, 
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AND  Hamilton  Fleming,  earl  of  Wigtoun,  a^ainfl  whom  the  pica  in   afate. 
faid  Willi'aaa  Blaclcmore  hath  exhibited  his  bill,  and  declared  by  the  ^^^^  }^  ^*»«  j^- 
name  of  the   right   honourable  Hamilton  Fleming,    commonly 'j/'^'^'*^/^' 
•called  earl  of  Wigtoun,  in  his  own.  proper  (lerfon  comes  and  prays  fon"^'^that  'de- 
judgnientof  the  bill  afore&id,  becaufe  be  fays^  that  the  lord  king  fendant    is     « 
Janias  the  firft,  late  king  of  England.,  Scotland,  &c.  by  his  ]et*>  peer  of  England 
ters  patent,  iealed  with  his  great  fcaJ,  and  made  at  Wcftminfter,  ^^^^     Scotland, 
on  tjje  iiinetc«nth  day  of  March,  in  rhe  y-ar  of  Our  Lord  1606,  ^"'J.^'^^^^^^ 
coofidering  the  gQ$)d,  faiihful,  and  grateful  fervicc  of  his  beloved   *  "^    ^ 
couCq  John  lord  Fleming  to  him  bellowed,  gave  and  granted  to 
his  fiiithful  and  well  beloved  couQn  and  councellor   John  £arl 
of  Monurofe,   and   to  his  ccufin  and  councellor,. his  chancellor 
Alexander  earl  of  F^rmeUnodum 9  tiie  authority  of  making,  con- 
flituting,   creating*    and  inaugurating   the   abovefaid    John  lord 
Fleoaing  earl  of  Wigtouo,    with  fulFrage,  place,  and  pre*-emi-^ 
nences  in  all  the  faid  lord  the  king's  parliaments,  counfcis,  go« 
verrmients,  and  conventions  accoiding  to  his  order  and  creation, 
which  premifes,   with   all  the  dignities  and  privileges  to  them 
belonging,  the  faid  lord  the  king  did  thereby  will  to  remain  and 
endure  in  all  future  time  with  the  /aid  John  lord  Fleming,  and  his 
heirs*ma{e  lawfully  and  lineally  defcending*  as  by  the  faid  letters 
patenCj  remaining  of  record  in  the  king's  office  of  the  great  feal     ' 
jn  Scotlaiid,  may  appear:    And  the  faid  Henry  Fleming  earrcif 
Wigtoun  further  fays,  that  the  faid  earl  of  Montrofe,  and  earl  of 
F^rmeiinodum  by  virtue  of  the  faid  authority  afterwards,  to  wi^ 
on  the  fame  day  and  year  aforefaid,  to  v;it,  at  Weftminfter  afore* 
faid,  in  due  form  oi  law,  did  make,  conftitute,  create,  and  inao- 
gupate  the  faid  Jphn  lord  Fleming  earl  of  Wigtoun,  with  the  fuf* 
trage,  place,  and  pre-eminences  in  the  faid  lord  the  king's  parlia- 
ment of  Scotland)  according  to  his  iaid  order  and  creation  ;  atid 
|he  faid  John  lord  Fleming  thereupon  then  and  there  became  and 
was  earl  of  Wigtoun,  with  all  the  dignities  and  privileges  thereto 
belonging,  to  him  and  his  heirs  male  lawfully  and  lineally  defcend* 
ing:  and  the  faid  Hamilton  Fleming  earl  of  Wigtoun  further  fays, 
that  the  faid  Johnearl  of  Wigtoun  afterwards,  to  wit,  onthetwehth 
day  of  June,  in  the  year  of  Our  Lord  1619,  to  wit,  at  Wcftminfter 
afore£i)d,  died,  leaving  Uwful  iffue  John  Fleming,  his  fon  and  heir, 
and  alio  Alexsinder  Fleming,  a  younger  fonof  ttio  Lid  John  earl  of 
Wigtoun,  upon  the  death  of  which  laid  John  earl  of  Wigtoun  tUe 
faid  earldomi  with  all  the  dignities  and  priviiegps  thereunto  be- 
longing, defcended  and  ^ame  to  tiie  faid  John  the  fon  and  heir, 
"who  thereupon  then  and  there  became  and  was  fecond  carl  of  Wi^-p 
toun;  and  the  faid  Hamilton  Fleming  earl  of  VVig»:oun  fur:her 
iays,  that  afterwards,  to  wit,  on  the  fixteenthday  of  June,  in  the 
year  of  Owr  l^ord  165c,  to  wit,  at  Weft.innflcr  aforefjiid,    tha 
^d  John  the  fecond  c^.l  of  Wigtoun  died,  leaving  lawful  iflue, 
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John  Fleming  hisfon  and  heir ;  upon  whofe  death  the  faid  earldom, 
>vith  all  the  dignities  and  privileges  thereunto  belonging,  defcendeJ 
and  came  to  the  faid  John  the  ion,  who  thereupon  then  and  there 
became  and  was  third  earl  of  Wigtoun  ;  and  the  faid  Hamilton 
Fleming  carl  of  Wigtounfurther  fays,  that  afterwards,  to  wit,  on 
the  third  day  of  July,  in  the  year  of  Our  Lord  16O4,  to  wit,  at 
Weftminfter  aforeiaid,  the  faid  John  third  earl  of  Wigtoun  died, 
leaving  lawful  iflue,  John  Fleming  his  fon  and  heir,  and  alfo 
William  Fleming,    a  younger  fon  of  the  faid  John  third  earl  of 
Wigtoun ;  upon  the  death  of  which  faid  John  third  earl  of  Wig- 
toun,  the  faid  earldom,  with  all  the  dignities  and  privileges  diere* 
linto  belonging  defcended  and  capie  to  the  faid  John  the  (on,  who 
thereupon  then  and  there  became  and  was  fourth  earl  of  Wigtoun || 
and  the  laid  Hamilton  Fleming  earl  of  Wigtounfurther  fays,  that 
afterwards,  to  wit,  on  the  fifth  day  of  July,  in  the  year  of  Our  Lord 
1668,  to  wit,  at  Weftminfter  aforeiaid,  the  faid  John  fourth  earl 
pf  Wigtoun  died  without  ifltie  male,  upon  whofe  death  the  faid 
earldom,  with  all  the  dignities  and  privileges  thereunto  belonging, 
defcended  and  came  to  the  faid  William  1*  Icming,  who  thereupon 
then  and  there  became  and  was  fifth  earl  of  Wigtoun ;  and  the 
faid  Hamilton  Fleming  earl  of  Wigtoun  further  fays,  that  after- 
wards, to  wit,  on  the  third  day  of  November,  in  the  year  of  Our 
Lord  1684,  to  wit,  at  Wcllminiler  aforefaid,  the  (aid  William 
fifth  carl  of  Wigtoun,  died,  leaving  lawful  ifTue,  John  Fleming  his 
fon  and  heir,  and  alfo  Charles  Fleming,  a  younger  fon  of  the  faid 
William  ftxth  earl  of  Wigtoun,  upon  the  death  ofwhich  faid  William 
fifth  earl  of  Wigtoun  the  faid  earldom,  with  all  the  dignities  and 
privileges  thereunto  belonging,  defcended  and  came  to  the  &id 
John  the  fon  and  heir,  whq  ^hereupon  then  and  there  became  and 
was  fixth  earl  of  Wigtouq^  and  the  faid  Hamilton  Fleming  earl 
of  Wigtoun  further  fays,  that  afterwards,  to  wit,  on  the  fixth  day 
of  November,  in  the  year  of  Our  Lord  1743,  *^  ^'^  *^  Wcfl- 
minfler  aforefaid,  the  faid  John  the  fixth  earl  of  Wigtoun  died 
without  ifTue  male,  upon  whole  death  the  faid  earldom,  with  all 
the  dignities  and  privileges  thereunto  belonging,  defcended  and 
came  to  the  faid  Charles  Fleming,  who  thereupon  then  and  there 
became  and  wa$  feventh  earl  of  Wigtoun;  and  the  faid  Hamilton 
Fleming  earl  of  Wigtoun  further  fays,  that  afterwards,  to  wit,  on 
the  twenty-fifth  day  of  November,  in  the  year  of  Our  Lord  17471 
to  wit,  at  Weftminfter  aforefaid,  the  faid  Charles  feventh  earl  01 
Wigtoun  died,  without  leaving  ifTue  male,  upon  whofe  death  the 
faid  earldom,  with  all  the  dignities  s^id  privileges  thereunto  be- 
longing, defcqnded  and  came  to  Charles  Rofs  Fleming,  as  only 
furviving  heir  male  of,  and  lawfully  and  lineally  defcended  firom 
the  faid  Alexander,  fpn  of  the  faid  John  firft  earl  of  Wigtoun; 
which  faid  Charles  Rofs  Fleming  thereupon  then  and  there  be-j 
came  and  was  eighth  earl  of  Wigtoui) :  And  the  faid  Hamilton 
i*leming,  earl  of  Wigtoun,  further  fays,  that  afterwards,  to  wit. 
pn  the  twenty-eighth  day  of  November,  in  the  year  of  Our  Loni 
1768,  to  wit,  at  WeflminfUr  aforefaid,  the  faid  Charles  Rofs, 

eighth 
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eighth  earl  of  Wigtoun,  died,  upon  whofe  death  the  faid  earldom, 
in^ith  all  the  dignities  and  privileges  thereunto  belonging,  de« 
'  icended  and  came  to  th^  faid  Hamilton  Fleming,  who  then  and 
there  became  and  was,  and  now  is  earl  of  Wigtoun  ;  and  this  he 
the  (aid  H.  F.  carl  of  W.  is  ready  to  verify :  wherefore,  inaf- 
much  as  the  faid  H.  F.  earl  of  W.  is  not  fued  by  original  writ^ 
and  by  his  name  and  dignity  of  H.  F.  earl  of  W.  he  prays  judg- 
ment^ and  that  the  faid  bill  may  be  quaflied.        Tho*  Barrow. 

I  Wm.  Blacklmorb,  Plaintiff* 

I  AND 


i»  dK  la,..  B»cb,  b«w«,  j  jfs.'S^"o: 

I       commonly  called 

I  EARtofWxGTOUK,  Defendant. 

Hamilton  Fleming,  earl  of  Wigtoun,  impleaded  in  this  fuit 
by  the  name  of  the  right  honourable  Hamilton  Fleming,  com- 
monly called  earl  of  Wigtoun,  maketh  oath  and  faith,  that  the  plea 
JiereCo  annexed  is  true  in  iubftance  and  matter  of  hA.    Sworn, 
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COVENANT 

ON 

ARTICLES   o¥    AGREEMENT* 


KS/-«r*!T  ANCASHIRE,/  John  Rawlinfon,  &c.  &c.  complains 
w«w£  trJUaf  jLj  ^^^  James  Machell  being  ia  the  cuftody,  &c.  in  a  plea  of 
for  not  paying  a  breach  of  Covenant :  for  that  whereas,  by  certain  articles  of  aeree- 
proportion  of  notnt  indented,  made,  conclodcd,  aadf^Vy  agreed 'upon  tbetWen* 
fubfcriptionmo-  fiy.ftxth  Jay  of:M*y,  A.  D.  1781,  at  l^ancaftcr,  in  the  faid  county 
^y^'^t'^l  of  L.  botween  the  faid  John  Rawlinfon^  &c  &c.  and  one  John 
pence  of  Jc/fffif-'RBwiiiifoa  the  younger  fiqce  decea&d|,af  thefkft  part,  and  one 
mg  aaions,  Sc<u  Ifaac  Bickett,  the  faid  James  Machell,  one,  &c.  one,  &c.  and  the 
for  the  purpofc  feveral  perfons  whofe  hands  and  feals  were,  and  are  to  the  faid  ar- 
rf  W^fiihe^  *  tides  of  agreement  fubfcribcd  and  f^t  of  the  fecond  part  (which 
/i)  *Haft-nM»- ^^^^  ( ' )  articles  of  agreement,  fealed  with  the  feal  of  the  faid 
4ionc4"  James  Machell,  and  bearing  date  the  day  and  year  aforefaid,  they 

the  faid  John  Rawlinfon,  &c,  now  bring  into  court  here),  re- 
citing that  William  Brad(haw,  of  Halton,  in  the  faid  county  of 
L.  claimed  the  fole  and  exclufive  right  to  the  fifhery  in  the  river 
]L»oyne,  otbcrwife  called  Lune,  from  Hatton  aforefaid,  to  Scale- 
fordf  within  the  town  of  L«  aforefaid  ^  and  that  the  feveral  per- 
fons,  parties  to  the  faid  articles  of  agreement,  apprehended  that 
the  b\d  William  BradAaw  had  not  a  fole  and  exclufive  right  to 
the  iaid  fifhery,  but  that  all  his  Majefty's  liege  fubjefls  of  this 
realm  had  a  right  to  take  fifli  in  the  faid  river  Loyne,  otherwife 
Lune,  within  the  flux  and  reflux  of  the  tide,  by  all  ways  and 
means  \yhatfoever,  the  fame  river  being  an  arm  of  the  fea  -,  and 
(s) «<bft.inen«  ^^(  ^jjpy  (hg  f^[^  feveral  perfon$,  parties  to  the  faid  {2)  articles 
tMixe  of  agreement,  had  mutually  agreed  to  profecute  and  defend  fuch 

their  right  of  taking  fifti  within  the  faid  river  Loyne,  otherwifej&c, 
within  the  limits  of  the  fluxand  reflux  of  the  tide,  and  to  that  end  the 
j^"l^^' "'**"' faid  feveral  perfons,  parties  to  the  faid  (3)  articles  of  agreement  of 
,  the  fecond  part,  had  requefted  the  faid  John  Rawlinfon,  &c.  and  J.  R, 
the  younger  deceafed,  in  hjs  lifetime,  parties  to  the  faid  articles  of 
agreement  of  the  firft  part,  to  be  manager^  and  direftors  in  the 
profecuting,  carrying  6n,  and  defending  of  any  a£lion  or  aftionf, 
Tuit  or  fuits,  fteps  or  proceedings  to  bo^  brought,  commenced,  0/ 
carried  on  upon  the  account  aforefaid,  to  which  they  had  con- 

*  See  Covenant  on  Indentures  of  Apprenticeihjp  and  on  Leafes^  f^fl. 

* 
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lenfed  the  (aid  (f)  articles  witncfled,  that  tKc  faid  Ifaac  Bickett,  ( 1) "laft^-meo. 
the  iatd   James  Machell,  &c,  &c.  and  the  feveral  other  perfons,  *'**^**" 
parties  to  the  faid  {2;  articles  of  agreement  of  the  fecond  part,  (»)  •'{^•men? 
wfaofe  hands  and  feals  were  and  are  thereunto  fubfcsibed,  and  lat  ^^^^ 
in  purfuance  of  the  faid  agreement  on  their  parts,  and  for  the  pur- 
poses above,  and  in  the  laid  (3)  articles  after  mentioned,  did,  by  ^3)  "*  W*- 
the  faid   (4)  articles  of  agreement,  for  themfelves  feverallyand  not  JTw^ji^ 
Jointly,   nor  the  one  of  them  for  the  others,  or  other  of  them,  but  t^pncd" 
each  one  for  himfelf  and  herfelf,  and  ibr  his  and  her  own  heirs,  ex- 
ecutors and  adminiftrators,  covenant,  promife,  and  a^ree,  to  and^ 
with  the  faid  John  Rawlinfon,  &c.  and  the  faid  J.  R.  dcceafcd, 
their  heirs,  executors,  and  admini Orators,  that  they  the  faid  Ifaac 
•Bickett,  the  faid  James  Machell,  &c.  &c.  and  the  feveral  other 
perfons,  parties  to^the  faid  articles  of  agreement  on  the  fecond 
.part,  their  feveral  and  refpeflive  heirs,  executors,  or  adminiftra- 
tors, ihould  and  would,  from  time  to  time,  and  at  all  times  when 
and  as  often  as  need  or  occafion  thouid  require,  welt  and  truly 
pay,  or  caufe  to  be  paid  into  the  hands  of  tt)c  faid  John  Rawlin- 
ibn,  &ic,  their  heirs,  executors,  or  adminiftrators,  or  to  fuch  pcr- 
ibn  or  pcrfons  as  they  or  a  majority  of  them  fliould  nominate,  di« 
xeAy  or  appoint  to  collect  and  receive  the  fame,  the  whole,  or  a 
fuU  and  equal  fliare  of  the  feveral  (urns  of  money  fubfcribed  and 
ict  oppofite  to  their  refpeciive  names,  in  proportion  to  the  feveral 
iiims  of  money  fubfcribcd  by  them  as  aforefaid,  to  be  paid,  ex« 
pended,  laid  out,  and  applied  in  or  about  the  profecuting,  de- 
fending, or  carrying  on  of  any  action  or  ar^ions,  fuit  or  fuits,  or 
other  Heps  or  proceedings  either  at  law,  or  in  equity,,  or  other- 
wile,  for  the  purpofe  of  eftablilhing,  aflerting,  or  maintaining  the 
right  of  ttiem  and  every  of  them  in  and  to  the  faid  fi(hery,  all         x 
which  fum  or  iums  the  faid  John  Rawlinfon,  &c.and  their  heirs, 
executors,  and  adminiftrators  or   affigns,  were  by  the  faid  (5)  (s)*'jjft-w«- 
articles  of  agreement  iai powered  and  authorized  to  difburfe,  lay  ^^"'^  * 
out,  and  to  lay  out  and  pay,  and  to  profecute,  defend,  and  carry 
on  fuch  a6^ion  or  actions,  fuit  or  fuits,  or  other  fteps  or  proceed -» 
'  ings  with  cScSt ;  and  the  faid  John  R.  &c.  did  thereby,  for  them- 
felves feveral jy^  and   for  their  feveral  and  refpeftive  executors, 
adminiftrators,  and  fucceifors,  covenant,  promife,  and  agree,  to 
aud  with  the  faid  Ifaac  Bickett,  the  faid  James  M.  &c.  and  the 
faid  feveral  other  perfonf,  parties  thereto,  on  the  fecond  part,  that 
they  the  faid  J.  R.  &c,  fcvcrally,  and  their  feveral  and  rcfpe<9ive 
beirs,  executors,    and  adminiftrators,   ihould  and  would,  from 
time  to  time,  and  at  all  times  when  and  fo  often  as  need  or  occa- 
iion  fliould  require,  well  and  truly  bear,  pay,  and  apply  the  whole, 
or  a  full  and  equal  (hare  of  the  feveral  fums  of  money  fubfcribed 
and  (ct  oppofite  to  their  refpe£tive  names,   in  proportion  to  the 
feveral  fums  of  money  fubfcribed  by  them  as  aforefaid,  for  thet 
puq)ofe  of  profecuting,  defending,  or  carrying  on  of  any  avSiion 
or  adions,  fuit  or  fuits,  or  other  fteps  or  proceedings  either  at 
)aw  Of  lA  equity,  or  other  wife,  in  order  to  eftabhih,  aiTerr,  an(^ 

(«)  Sec  j^Jpmifff,  Vol  HI.  p.  u.  £;fpciiecs  of  Joint  A^^cnt. 
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maintain  the  right  of  them  and  every  of  them  in  and  to  the  hH 
(i)«1aft  men-  fifhery^  as  by  the  faid  (i)  articles  of  agreement  (amongft  odier 
tioned"  things)  more  fully  appears  :  And  the  faid  J.  R.  &c.  further  uy, 

that  the  faid  James  did,  at  the  time  of  his  fealing  and  delivcnng 
(%)  <«raft.Dicii-  the  aforefaid  (2)  articles  of  agreement,  to  wit,  on  the  twenty-.- 
^^^'^  fixth  day  of  May  A.  D.  1781,  at  L.  aforefeld,  fubfcribe    and  fct 

(3]<'1aft.iD».  his  hand  and  name  to  the  (aid  (3)  articles,  and  did  alfo   then  an« 
tioaedr'  there  fubfcribe  and  fet  oppofite  to  his  name  fo  fubfcribed,   and  fct 

on  the  faid  articles  of  agreement  the  fum  of  twenty-one  pounds, 
as  and  for  the  amount  of  his  fubfcripiion  money  for  the  purpofcs 
|4)««feft^cB-  in  the  faid  (4)  articles  of  agreement  (5)  in  that  behalf  mentioned : 
^^^K^  .-  ,,  And  the  (kid  John  R.  &c.  in  fad  further  fay,  that  after  the  naak- 
iS^Haft^raln-  »"g  ^^  *^  ^^'^  (^^  ^xi\c\zs  of  agreement,  and  after  thc*laid  Jain« 
Lied**  "  had  figned,  fubfcribtd,  and  executed  the  fame,  and  becam^  fuch 
(7)  «Uft"  fubfcriber  as  (7)  aforefaid,  and  before  the  exhibiting  of  this  biW, 
{%)  "afore-  to  wit,  in  Eattcr  term,  in  the  twenty-fecond  year  (8)  of  tbt 
laid"  reign  of  aur  lord  the  now  king^  the  faid   William    Bradfliair 

(5)*«bft-B)cn.  in  the  Jaid  (9)  articles  of  agreement  named,  fo  claiming  the  folc 
ttottcd*'  j^j^j  cxclufive  right  to  the  faid  fifhcry  in  the  faid  river    Loyne, 

otherwife  Lune,  \yithin  the  limits  in  the  faid  ariicles  mentioned^ 
commenced,,aud  profecuted  in  the  court  of  our  faid  lord  the  king 
before  the  king  himielf  (the  faid  court  then  and  ftill  being  held  at 
Weftn.infler,  in  the  county  of  Middlefex),  a  certain  a£lion  at 
law  againft  the  faid  Eduard  Salijbury  (one  of  plaintiffs),  one,  &c» 
one,  &c.  one,  &c.  and  one,  &c.  for  certain  trefpafles  alledged  by  the 
faid  William  Brad(haw   to   have  been  committed  by  them  in 
fifliing  in  the  faid  Rthery  in  the  faid  articles  of  agreement  fo  claim- 
ed by  him  the  faid  William  Brad(baw  as  therein  mentioned  :   And 
thereupon  the  faid  John  R.  &c.  &c.  and  the  faid  J.  R.  deceafed, 
in  his  lifetime,  and  the  faid  John  R.  &c.  &c.  after  the  death  of 
the  faid  J.  R.  did,  according  to  the  efFeift,  true  intent  and  mean- 
(io)*«laft.neB'  ing  of  the  faid  (10)  articles,  and  for  the  purpofe  of  eftabl»fhing» 
tioned**  ailerting,  and  maintaining  the  right  of  the  faid  E.  Salifbury,  and 

{u)^UA  men-  of  the  laid  feverai  other  parties  to  the  faid  (11)  articles  in  and  to 
ticned*^*  the  faid  fiOiery,  according  to  the  faid  articles,  defend  and  try,  20^ 

caufed  to  be  detended  aiid  tried  the  faid  a£lion  fo  commenced 
(12)  ««ua**  And  profecuced  by  the  iaid  W.  Bradlhaw  as  (12)  aforefaid,  fo  wit, 
at,  &c.  aforefaid.  Jnd  the  faid  John  R.  ^c.  ^c.  further  fay  ^  that 
by  reafon  of  the  premijes'^  and  according  to  the  effeti  of  the  faid  ar* 
ticleSy  the  faid  John  RawUnfoHy  £sff.  after  the  death  of  the  faid 
J'R*  had  occajiony  and  became  entitled  to  colle£f  and  receive  from  the 
faid  James  and  the  feverai  other  perfonSy  parties  to  the  faid 
articles  of  the  fecond  party  whofe  hands  and  feals  were  there- 
unto fubfcribed  and  Jet  as  aforefaidy  a  certain  Jh'are  and  proportion 
of  the  Jeveral  funis  of  money  by  them  refpc^ively  fubfcribed  and  Jet 
oppofite  to  their  refpe^ive  names  as  aforefaidy  to  be  paidy^  expended^ 
laid  outy  and  applied  by  the  faid  John  K*  ^c.  in  di] charging  and 
defraying  the  cojis  and  expences  of  defending  the  faid  a^ion  as  afore- 
Jdid'y  and  that  the  equal  Jhare  of  the  faid  James  of  ihefaid  jum^ 
vioney  fo  Jubfcrihedy  and  fet  oppofite  to  his  name  as  aforefaidy  i» 

fi't' 
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)IHp9rihn   t9  the  ftveral  /urns  of  money  fubfcribed  by   the  faii 
Parties    t9    the    [aid   articles    as    aforejoid^    (tnd    which    was 
hi   and   payable   from    him    by    virtue  of   the  /aid    articles^ 
for  and  towards   the  payment  of  the  /aid   cojls  and  expences  of 
itfending  thefaid  a&ion  as  aforefaid^  amounted  to  a  large  fum  of 
mney^  to  tuity  the  fum  of  fifteen  pounds  fifteen  JhilUngiy  to  w/f,  at 
l^aforefaidx  And  that  thereupon  the  fsiid  John  R«  &€.  after- 
Rrards,  and  after  the  death  of  the  (aid  J.  R.  the  younger,  and  be- 
fore the  exhibiting,  &c.  to  wit,  on  the  firit  of  November  178J, 
at  L.  aforeiaid,  nominated,  diredted,    and    appointed   one  (l)  (x)  «<  tbeCud*^ 
Jaoies  Parkinfon,  gentleman,  to  colledt  and  receive  the  faid  laft 
mentioned  fum  of  money  from  the  faid  James  Macheli ;  of  alt 
which  faid  premifes  the  faid  James  MacheU  afterwards,  to  wit,  on 
the  fame  day  and  year  aforeiaid  laft-mentioned,  there  had  notice  \ 
tod  by  reafon  of  the  faid  premifes,  and  according  to  the  tenor  and 
effeft  of  the  (aid  {2)  articles,  the  faiil  James  M.  then  and  there  (O^laft-mcn- 
bccame  liable  to  pay,  and  ought  to  have  paid  into  the  hands  of  the ''^'^ 
Eud  John  R.  &c.  &c«  after  the  death  of  the^  faid  J.  R.  the  youn- 
ger, or  to  the  (aid  James  Parkinfon,  after  fuch  nomination,  direc- 
tion, and  appointment  as  (3)   aforefaid,  for  the  purpofes  in  the  (3) '*  1^(1'* 
(aid  (4^  articles  mentioned,  the  faid  (hare  and  proportion  of  the  (4.)  c<  laft-men- 
fcid  (5)  money  fo  fubfcribed  by  the  faid  fames  AL  as  aforefaid  \  tioncd** 
and  although  the  faid  John  R.  &c.  &c.  and  J.  R.  the  younger,  in  ^5)  Ja™«  W. 
his  lifetime  of  the  faid  J.  R.  the  younger,  and  the  faid  J.  R.  &c.  •^  '^^^  ^*^"^; 
&c.  fince  the  death  of    the  faid    J.    R.   the    younger,    have,  "nd  d?(burfcd^s 
and  each  and  ^every  of  them  hath  always,  from  the  time  of  the  aforefaid,  in  re. 
making  of  the  faid  (6)  articles  of  agreement,  hitherto  done  and  fpea  to  the  (aid 
performed  every  thing  ia  the  faid  {7)  articles  of  agreement  con- ^■'" .  °^  * '^  ^ 
tained  on  their  part  and  behalf  to  be  done  and  performed;  yet  fubfc^bed^  and 
protefting  that  the  faid  James  M.  hath  not  done  or  performed  any  upon  (aid' laft. 
thing  in  the  faid  (8)  articles  of  agreement  contained  on  his  part  mentioned  arti. 
and  behalf  to  be  done  and  performed  :  thefaid  John  R.  &c.  &c.^"»**^^'"f^^<*> 
in  fadl  fay,  that  the  faid  James  M.  hath  not  paid  or  caufed  to  be  ^  ^  dT^**''^ 
paid  into  the  hands  of  the  (aid  John  R.  &c.  &c.  the  younger,  or  ^/j    *      "* 
any  of  them,  in  the  lifetime  of  the  faid  J.  R.  the  younger,  or  (ej^'iaftmcn- 
to  the  faid  John  R*  &c.  &c.  or  any  of  them,  fmce  the  death  of  tioned*' 
the  faid  J.  R.  the  younger,  or  to  the  faid  James  Parkinfon,  fince  ^7^  *  !t^  "•"■ 
the  faid  (9)  nomination,  direction,  and  appointment,  or  to  any  |'^w.  i^(^.„,^. 
perfon  or  per(bns  whomfoever  nominated,  diredted,  or  appointed  tioncd" 
to  colledl  or  receive  the  fame^  in  purfuance  of  the  faid  articles,  (9)<<laft-men. 
the  faid  laft-mentioned  fum  of  money,  or  any  part  thereof,  or  any  tion«<i" 
pdrt,  (hare,  or  proportion  of  the  faid  fum  of  money  fo  {10)  fub-  (»o)  **  laid  out 
fcribed  by  him  as  aforefaid^  although  the  faid  James  M.  after  tbe|*"^  ^^"^f^^^ 
(11)  nomination,  direftion,  and  appointment  of  the  faid  James  Ajw^fai^lji^. 
rarkinfon,  to  wit,  on  the  (irft  day  of  November,  A.  D,   1783,  mentioned*' 
and  often  afterwards,  at  L.  aforefaid,  was  requefted  by  the  faid  jf . 
Parkinfon  to  pay  into   his  hands  tlie  faid  (12)  (hare  and  pro- ("'  **  ^^' 
portion  of  the  faid  James  M.  of  the  faid  fum  of  money  fo  ( l^fub-  ?|' w?2ud\i 
[ifibtd  by  him  as  aforefaid  \    and  although  the  (aid  James  M.  and  expended, 
had),  fince  the  death  of  the  faid  J.  R.  the  you2)ger,  often  been  laft  aforeiaid** 
requefted  by  the  faid  J.  R.  &c.  &c.  to  pay  to  them  his  faid  ( 14)  (,^^  «  j^ft, 

Ihare  n\entioned'* 
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(0  *'  '^J"*  ftare  thd  proportion  of  the  ftmeftraiof  money  yi  (r)  fiO^trikit 
Lft  SSrCud'***  ^  *""  ^^  aforefaid^  but  to  pay  the  fame  to  or  into  the  haiid%  oT^ 

fatd  J.  R.  5ec.  &c«  and  J.  R.  the  younger,  in  his  lifetitne,  or  t«^ 
any  of  tbern^  or  td  or  into  the  hands  of  the  fard  J.  R.  &c.  ictu  ai 
any  of  them,  fince  his  deceafe,  or  to  or  into  the  hands  of  die  laid 
James  Parkipfen,  the  faid  James  M.  hath  hitherto  VfhaUy  alleys 
refufed,  and  ftill  refufes  to  pay  the  fame  to  or  into  the  haiids  of  the 
(i)  *«  and  the  faij  J,  R    &c.  &c,  (2)  Contrary  to  the  form  and  efied  of  th^ 
^'^m^th^tir^s  '^'^   (3^  articles  of  agreement,  and   the  covenant  of   tbe  faid 
flm  wte^oUy  un*  J*ni^s  M.  in  that  behalf  made  as  aforefaid,  to  wit,  at  L-  afore- 
paid*'  fatd,  tul/enby  ihey  the  faid  y.  R.  ^c.  ^c*  have  betn  obliged  U  ff^- 
(3}<Maft.men-  vance^  Itiy  outj  dijhurft^  expeftd,  and  fay  the  atrmtnt  4f  the  Jmi 
ciooed"            Jhare  or  trgportion  rf  the  aforefaid  Jubfcription  of  him  the  fiii 

yames  M.  fo  required  and  manttd  as  ajforefaid  eat  of  their  own 
tdOovnt.         proper  money y  to  wit,  at  L.  aforefaid  :  And  whereas,  by  cmaiJl 
otbier  articles  of  agreement  indented)  &c.  (as  in  firft  Count,  in* 
fefting  what  is  in  the  margin  till  3rou  come  to  what  is  in  Italic 
in  page  300,  Jig,  ^12.)  and  omitting  what  is  in   Italic,    in 
the  ikme  page,   fubfiitute    the    following)  :    ^   and    on    thatt 
^^  occafion,  and  by  reafon  of  the  premifes,  did  neceflarily  lay 
^  out,  expend,  and  pay  divers  fums  of  money,  in  the  whote  a- 
**"  mounting  to  a  large  fum  of  money,  to  wit,  the  fum  of  ibret 
*^  hundred  and  forty-four  pounds  fix  (hiUtngsand  (ixpencecf  law" 
*'  All,  &c.  and  that  the  equal  ihare  of  the  laid  James  M.  of  the 
*^  bid  fum  of  money  fo  laid  out  and  expended  as  laft  afore£iid,  in 
^'  refpe6t  of  the  faid  fum  of  twenty-one  pounds  fo  by  Mm  fub- 
**  fcribed  and  fet  oppofite  to  his  name  upon  the  faid  laft'-mention- 
<^  ed  articles  of  agreement  as  aforefaid,  and  which  was  due  ani 
'^  payable  from  the  faid  James  M.  by  virtue  of  the  faid  laft-men- 
^  cioned  articles,  amounted  to  a  large  fum  of  money,  to  wit,  tfacf 
*^  fum  of  fifteen  pounds  fifteen  (billings,  to  wit^  at  Lancafier 
♦*  aforefaid  ;*'  (then  proceed  as   in   the  firft  Count,   from  the 
Italic,    page   300,   to  the  end  of  the  firft    Count,    omlwog 
all    that  is    in  Italic,    and   infer  ting  ail  that  is  in   the  mar- 
gin) :  And  the  faid  J*  R.  &c.  &c.  fay,  that  the  fatd  James  M^^ 
(although  oJFten  requeued  fo  to  do)   hath  not  kept  vrith  theiQ 
the  covenants  by  him  made  with  them  and  the  faid  J.  R.  deceafed 
as  afore&id ;  but  hath  broken  the  fame,  and  to  keep  the  lame  wid» 
them  the  faid  J.  R.  &c.  &c.  or  any  or  either  of  them,hatb  hitherto 
wholly  refufed  and   ftill  doth  rcfufe,  to  the  damage  of  the  6id 
J.  R«  &c.  &c.  of  fifty  pounds  i  and  therefore  they  bring  their  fuic, 
&c*  '  A.  Chambr7« 


itc'artiUni  H  WORCESTERSHIRE,  f.  William  Loveridge  comphins 
«fl//rra?ainfthi8  of  Richard  Doughty  being,  &c.  of  a  plea  of  breach  of  covenant  j 
^/>prerft(ee,  bn  A  for  that  whercas  by  certain  articles  of  agreement,  indented,  made, 
covenant  jw/  to  gnd  agreed  upon  the  eighteenth  of  October  A.  D.  1774,  at  Wor- 
txerc^M  bit  ttadt  j-gfter,  in  the  faid  county  of  Worcefter,  between  one  ThorosJ 

wiihin  ten  nuies  '  '  ' 

«f  his  maAer>  rafidcnce.    Bceacb  that  iif  did. 
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Doughty  and  the  (aid  Richard  of  the  fk&  par^t,  and  the  faid  V/iU  . 
liam  of  the  other  part  (the  counterpart  of  which  faid  articles^ 
fealed  with  the  (eal  of  the  faid  Richard,  the  faid  WHliam  now 
brings  into  court,  the  date  whereof  is  the  lame  4ay  a«d  year  afbrc- 
faid)  i  the  iaid  WiUiaiD)  in  conftderatioo  of  the  fund  of  one  hun« 
dred  guineas  to  be  paid  as  thereinafter  was  mentianed*  covenant- 
ed aixl  agreed  with  the  faid  Thomas  D.  his  executors^  adcnini'* 
ilracorSy  and  ai&gns,  that  he  tbe  (aid  WiUiaqi  Ihoidd  aiKi  would, 
as  far  as  in  him  lay,  within  the  time  and  fpacc  of  two  years 
from  the  date  of  the  faid  articles,  if  the  ihid  Richard  (boyld  fo 
long  live,  or  continue  with  the  bid  William,  teach  and  inftruft, 
or  caufe  the  iaid  Richard  to  be  taught  and  inftrudled  by  the  belt 
ways  and  means  he  could  in  the  fcicnce  and  bufinefs  or  occupa- 
tion of  a  cutter  or  fow-gelder,  in  all  things  belonging  to  the  faqie 
buGxiefs  which  the  laid  William  then  ufed :  And  the  faid  Thooias 
D.  did,  by  the  iaid  articles  of  agreement,  covenant,  promiie«  arid 
agree,  toaiid  with  the  (kid  WiUiani,  that  he  th&  iaidRidiard  Cbould 
and  would  dwell  with^  and  £uthfaliy  and  trtilyforve  the  Olid  Richard 
in  bis  faid  bufin'eis  during  the  faid  time  of  two  years,  wiitch  he 
the  faid  Richard  did  thereby  confent  and  agree  to  do  accordingly, 
and  that  he  the  faid  William  (hould  have  all  the  benefit  of  the  faid 
fisrvice  during  the  faid  term ;  and  the  faid  R.  did,  in  and  by  the 
laid  articles,  for  himfelf<,  his  executors,  adminiflrators,  and  af- 
iigns,  covenant,  promife,  and  agree,  to  and  with  tktc  hid  Wil- 
liaa>,  hisexecatorsanda^bniniftrators,  that  the  Sand  Richard  Ibould 
not  nor  would,  after  his  leavihe  or  quitting  the  (ervice  of  his  faid 
mafter  (without  (irft  having  obtained  his  confent  and  approbation 
for  {o  doing),  follow  or  exercife  the  faid  Icience,  bufinefs,  or  oc- 
cupation of  a  catter  or  fow-gelder  within  the  fpace  of  ten  miles 
from  the  city  of  Worcefter  during  the  life  of  the  faid  William, 
orfo  long  as  be  fiioukl  continue    in  and  follow  the   bufinefs 
of  a  critter  or  fow-gelder  as  aforefaid,  as  by  the  faid  articles  (a« 
nK>ngft  other  things)  more  fully  appears:  And  the  faid  William 
in  b£t  fays,  that  the  faid  Richard,  on  the  day  of  the  date  of  the 
laid  articles,  at,  &cc.  aforefaid,  entered  and  was  received  into  the 
fervice  of  the  faid  William  under  eke  iaid  articles,  and  fo  remain- 
ed and  continued  from  thence  until  the  end  and  expiration  of 
die  faid  tenn  of  two  years  therein  mentioned,  when  his  fi^id  fer«* 
vitude  or  apprenticefliip  under  the  faid  articles,  ceaied,  ended,  and 
determined,  and  he  the  faid  Richard  left  and  quitted  tne  Service  of 
his  laid  maimer  the  laid  William,  to  wit,  at,  &c.  aforefaid :  Ar>d 
the  faid  William  in  t9&  faith,  that  althoueh  he  the  faid  William 
hath  always,  fince  the  laid  Richard  fo  left  and  quitted  his  fcrvice 
as  afore&id,  hitherto  continued  in  and  followed  his  iaid    buli' 
nels  of  a  cutter  or  fow-getder  as  aforefaid )  yet  ttie  iliid  Rkhatd,  encash. 
after  he  fo  left  aod  quitted  the  fcrvicc  cif  the  faid  Wiiiiani  as  afore* 
laid,  and  whilll  the  fuid  William  continued  in  arid  follovicd  the 
laid   bufinefs  of,  &c.  as  aforeiaid,  to  wit,  on  the  hr\\  of  Janu- 
ary 1780,  did  follow  and  exercife,  and  always  from  tiiciyce  huher- 
to  hath  toUowed  and  exercAi'cd>  and  iHlidulh  follow  an  J  cxcrwifc  (he 
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faid  fcience,  bufineft,  or  occupation  of,  fee.  within  ten  ni3e» 
from  the  city  of  Worcefter,  that  is  to  fay^  at,  and  in  the  faid  city  of 
Worceftcr,  and  in  divers  other  places  within  ten  miles  of  the 
faid  city,  without  firft  having  obtained  the  confent  or  approbation 
of  the  uid  William  for  fo  doing,  contrary  to  the  tenor  and  eiFed, 
true  intent  and  meaning  of  the  faid  articles  of  agreement,  and 
the  faid  covenant  of  him  the  faid  Richard  in  that  rcfpeA  made  as 
aforefiiid,  whereby  the  faid  William  hath  loft  and  been  deprived 
of  great  profit,  benefit,  and  advantage  that  would  have  arifed 
and  accrued  to  hinj  from  the  exercife  of  his  faid  trade  and  bufi- 
nefs  of  a  cutter  and  fow-gelder  within  the  limits  aforefaid,  if 
the  faid  Richard  had  not  followed  and  exercifed  the  fame  with^ 
in  fuch  limits^  and  in  manner  aforefaid,  to  wit,  at,  &c«  aforefaid  ^ 
atid  fo  the  faid  William  faith^  that  the  faid  Richard  (although  of* 
ten  requefted)  hath  not  kept  his  (aid  Covenant  fo  by  him  made 
Urith  the  (aid  William  as  aforefaid,  but  hath  broken  the  fiime,  and 
to  keep  the  fame  with  the  (aid  William  hath  hitherto  whcdly  re- 
fu(ed,  and  ftill  doth  refufe,  to  the  damage  of  the  faid  William  of 
two  hundred  pounds}  and  therefore  he  brings  his  fuit,  he. 
Pledges^  &Ck  W.  Baldwin^. 

In  the  Exchequer. 
l)^cbntion  hy      CitV  OP  BRISTOL,  AND      1     FOR  that  whtreis  by  cer- 
fortmaato^tb*  CoUNTY  OF  THE  SAME  CiTY.  1  tain  articles  of  agreement,  in- 
bacconiftagalnft  dented,  made,  concluded,  and  agreed  upon,  the  twenty-fourth  day 
^*  V^"*  ^  of  December,  A.  D.  1782,  at  and  in  the  city  of  Briftol,  in  th^ 
JhS^fimLb^  county  of  the  fame  city,  between  the  (aid  (a)  Matthew  of  the 
ibrt  the  end  of  o^e  part,  and  the  faid  James  and  Richard  {b)  of  the  other  parr,- 
hit  term,  and  (which  faid  articles  of  agreement)  fealed  with  the  refpe£ttve  feals 
for  not  paying  of  them  the  (aid  James  and  Richard,  and  bearing  date  the  day  and 
hinii  his  «w^<«.   year  laft  afore(aid,  the  faid  Matthew  now  brings  here  into  court)  5 
he  the  &id  Matthew  for  the  confiderations  thereinafter  mentioned, 
did,  for  himfelf,  his  executors  and  adminiftrators,  covenant,  pro- 
mife  and  agree  to  and  with  the  faid  Jameft  and  Richard,  their  exe- 
cutors and  adminiftrators^  in  manner  following:  that  is  to  fay^ 
that  he  the  faid  Matthew  (bould  and  would  on  or  before  the  fixth 
day  of  January^  then  next  enfuing^  enter  into  and  continue,  and 
well,  truly,  diligently,  and  faithfully,  to  the  beft  of  his  (kill,  judg- 
ment, and  capacity,  ferve  them  the  faid  James  and  Richard  in  cbd 
ftation  or  capacity  of  a  foreman,  manager,  or  fuperintendant  in 
the  trade  or  bufinefs  of  a  tobacconift  and  fnufF  manufacturer,  in 
all  its  branches,  (which  (aid  trade  and  bufine(s  they  the  (aid  James 
and  Richard  were  about  to  embark  in  upon  their  joint  or  part- 
ner(hip  account),  for  and  during  and  unto  the  full  end  and  term 
of  twelve  years,  to  be  computed  from  the  faid  fixth  day  of  January 
then  enfuingf  and  (hould  and  would  do  and  perform  during  tb(S 
faid  term,  all  and  every  ad,  deedj  or  thing  relating  to  the  faid 
trade  and  bufinefs  in  the  beft  manner  he  was  able^  and  during  die 

(«}  plaintiA     {h)  defendants. 
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Ufi  tt^rm  continue  with  and  work,  and  follow  and  attend  the  trade 
or  buiineft  aforefaid,  for  the  faid  James  and  Richard  during  th9 
hours,  times,  and  feifons  that  were  cuftoniarj  and  ufual  in  the 
iaid  trade;  and  alfo  that  he  the  faid  Matthew  (hould  not  nor  would 
at  any  time  during  the  faid  term,  commit  or  be  guilty  of  any  fraud 
or  embezzlement  of  thfe  monies,  goods,  wares,  or  merchandizes 
of  the  faid  James  or  Richard,  or  either  of  them,  of  for  which  he 
(hould  or  might  be  accountable^  or  whefewth  he  the  faid  ^fat- 
thew  (hould  or  might  be  entrufted,  of  Which  (hould  come  to  his 
hands  and  poflfeffiori  i  and  alfo  (hould  ndt  during  the  faid  term  be 
concerned  in  or  carry  on,  or  caufe  or  procure  to  be  carried  on  the 
did  trade  or  buHnefs  of  a  tobacconift  and  fiiufi^  manufadurer,  o^ 
any  of  the  branches  thereof,  either  upon  his  own  feparate  account, 
•r  jointly  with  any  othet"' perfon  or  perfons  whomfoever,  or  in 
any  other  way  or  manner  whatfoever^  nor  (hould  nof  would  at 
any  time  or  times  during  the  faid  term  hire  or  employ  any  {)erfon 
or  perfons  as  a  fervant  or  fervants  in  or  to  the  faid  trade  or  bud- 
neis,  nor  difmifs  or  difcharge  any  perfon  or  perfons  when  t^eri 
into  and  eolplojed  in  the  fervice  of  the  laid  James  and  Richard  iii 
the  trade  or  bufmefs  aforefaid,  without'the  ej^prefs  approbation 
and  diredion  of  the  faid  James  and  Richard  for  that  purpofcj  upon 
any  account  or  pretenee  what(bever :  And  further,  that  he  the 
iaid  Matthew  (hould  and  would  from  time  to  time,  and  at  alt  times 
during  the  faid  term,  difclofe,  explain,  and  make  knov^n  (into  them 
the  faid  James  and  Richard,  their  executors  and  adminiftrators, 
in  the  beft  way  and  manner  that  he  was  cdpabid  of,  the  art,  trade, 
€ir  myftery  of  a  tobacconift,  and  in  the  makitig  and  manufactory  of 
fttiiffi  and  all  matters  incident  or  relating  to  the  faid  trade  or  bud- 
nofs  ;  and  the  faid  James  and  Richard  in  Confiderarion  of  fuch  fer* 
vice  by  the  faid  Matthew  to  be  done  and  performed  as  aforefaid ^  did, 
and  each  of  them  by  the  faid  articles  of  agreement  for  themfelves  and 
himfelf,  and  his  andtheir  executors  and  adminiftrators  (among  othei' 
things)  did  covenant,  promife  and  agree  to  and  with  the  faid  Mat- 
thew^ his  executors  and  adminlftrators,  that  they  the  faid  James  and 
Richard  (hould  and  would  during  the  faid  term,  well  and  truly  pay^ 
or  caufe  to  be  paid  unto  the  faid  Matthew  the  fum  of  one  pound  one 
(htlling  per  week,  weekly  and  every  week  as  the  fame  (hould  grow 
due  and  payable,  as  by  the  faid  articles  of  agreement  (reference 
being  thereto  had,  will,  among  other  things,  more  fully  appekr)| 
and  the  faid  Matthew  in  faS  faith,  that  the  faid  articles  of  agree- 
ment being  fo  made,  he  the  faid  Matthew  did  Upon  the  faid  (ixth 
day  of  January,  A.  D.'  1783,  at  and  in  the  city  and  County  afore- 
faid,  enter,  and  he  was  then  and  there  received  into  the  fe'rviee  of 
the  faid  James  and  Richard,  to  ferve  them  under  and  Upon  the 
terms  of  (he  faid  articles  of  agreement,  and  he  the  faid  Matthew  fo 
from  thence  hitherto  hath  remained  and  continued,  to  wit,  at  the 
city  of  Briftol  aforefaid,  in  the  county  of  the  fame  city  $  sind  the 
fiud  Matthew  further  faith,  that  although  he  the  faid  Matthew  bath 
always  (ince  his  entering  into  the  faid  fervice  of  the  (aid  James  and 
Richard  as  aforediidi  fervsd  them  the  (aid  James  and  Richard,  and 
VquUL  X  hcbaveil 
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hehavcd  and  conduced  hioifelfp  and  done  and  performed,  and  hath 
been  ready  and  willing  to  ferve  the  faid  James  and  Richard,  and 
tp  do  and  perform  all  things  in  the  faid  articles  of  agreement 
contained  on  his  part  and  behalf,  according  to  the  tenor,  effed, 
and  meaning  of  the  faid  articles  of  agreement,  tp  wit,  at,  &c. : 
Yet  protefting  that  the  faid  James  and  Richard  have  not,  nor  hath 
either  of  them«  performed  or  fulfilled  any  thing  in  the  faid  ar- 
ticles of  agreement  contained  on  their  part  and  behalf  to  he  per- 
formed and  fulfilled,  he  the  faid  Matthew  in  fa&  iaith^  that  al« 
though  (a)  of  the  (aid  weekly  fum  of  one  pound  one  (bil- 

ling m  the  faid  articles  of  agreement  mentioned^  for  weeks 
oftne  (aid  term  of  twelve  years  in  the  (aid  articles  mentioned^ 
ended  on  the  day  of  ,  ia  the  year  1783  aforetaid,  at. 
Sec*  afore(aid,  grew  and  become  due  and  payable  from  the  faid 
James  and  Richard  to  the  (aid  Matthew  under  and  by  virtue  of  the 
i^id  articles ;  vet  the  (aid  James  and  Richard  did  not,  nor  did  ei- 
ther of  them  then  and  there,  or  at  any  other  time  wbatfoever,  pay 
the  (aid  fum  of  pounds,  or  any  part  thereof  to  the  (aid  Matthew^ 
biit  then  and  there  wholly  refufed  and  negleded  fo  to  do,,  and  fuf- 
fered  and  permitted  the  (ame  to  become  and  be,  and  the  fame  was 
apd  ftill  is  wholly  in  arrear,  due,  owing,  and  unpaid,  from  the  faid 
James  and  Richard  to  him  the  faid  Matthew,  contrary  to  the  tenor 
and  effe£l,  true  intent  and  meaning  of  the  (aid  articles,  and  th^ 
covenant  of  them  the  (aid  James  and  Richard  (b  by  them  in  this 
fld  Count.  behalf  made  as  afbrefaid,  to  wit,  at,  &c.  aforefaid:  And  whereas 
by  certain  other  articles  of  agreement  indented,  made,  concluded, 
and  agreed  upon  the  faid  twenty-fourth  day  of  December,  in  the 
year  1782  aiforefaid,  at,  &c«  afore(aid,  between  (&c.  as  in  the 
firft  Count  to  the  end  of  the  recital  of  the  articles  of  agreement), 
as  by  the  faid  laft-mentioned  articles  of  agreement  (reference  be* 
ing  thereunto  had),  will  (amongft  other  things)  nM>re  fully  ap- 
pear ;  and  the  (aid  Matthew  in  hJ3t  faith,  that  the  faid  laft-men- 
tioned  articles  of  agreement  being  fo  made  as  afore(aid,  he  the  (aid 
Matthew  did,  upon  the  (aid  fixth  day  of  January  next  enfuing  the 
making  of  the  faid  laft-mentioned  articles,  that  is  to  &y,  the  (buh 
d^y  of  JanuaryV  in  the  year  1783  aforefaid,  at,  &c.  afore(aid,  en- 
ter, and  he  was  then  and  there  received  into  the  ^fiusl  fervice  of. 
the  faid  James  and  Richard,  to  ferve  them,  under  aiid  upon  the  terma 
of  the  laid  laft-mentioned  articles  of  agreement ;  and  he  the  fiud 
Matthew  remained  and  continued  in  fuch  fervice  from  thence  for  a 
long  time,  to  wit,  until  and  upon  the  day  of  ,  h>  the 

year  1783  aforefaid,  when  they  the  &id  James  and  Richard,  with- 
out any  juft  or  reafonable  caufe  whatfoever,  and  againft  toe  will 
of  him  the  (aid  Matthew,,  difmified  and  difcharged  him  the  faid 
Matthew  from,  and  hindeired  and  prevented  him  from  ading  ia 
fuch  fervice,  and  refufed  to  employ,  or  to  permit  or  fuffer  him  to 
aj^  therein,  to  wit,  at,  &c.  afore&id ;  and  the  faid  Matthew  in 
fa^i  further  faith,  ihsLt  although  he  the  (aid  Matthew,  during  fuch 

(4)  AU  the  money  doe  to  plaintiff  or  thereabouts,  fo  as  you  lay  fufficieot,  and  at- 
tend 10  the  calculation. 
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kis  actual  (ervice  as  aforefaid,  did  (erve  the  faid  Jamed  and  Richard, 
and  behave  and  conduf^  himfelf,  and  do  and  perform  all  things  ih 
tbe  fatd  laft-mentioned  articles  of  agreement  contained  on  his  part 
and  behalf,  and  from  the  time  of  their  dtfmiffing  him  as  afbre&idf, 
hitherto  hath  always  been  ready  and  willing,  and  hath  frequentfy 
ofiered  to  ferve,  and  to  do  and  perform  a)l  things  in  the  faid  laft- 
mentioned  articles  contained  on  his  part  and  behalf,  according  to 
the  tenor,  efFed,  and  meaning  of  the  faid  laft-mentioned  article^, 
and  would  have  fo  done,  and  would  ftill  do,  had  he  not  been  and 
were  he  not  prevented  by  (he  faid  James  and  Richard,  to  wit,  at,&(^. 
aforeiaid;  yet  protefting  that  the  &id  James  and  Richard  havb 
not,  nor  hath  either  of  them  performed  or  fulfilled  any  thing  iti  thb 
faid  laft-mentioned  articles  contained  on  their  part  :lnd  behalf;  be 
the  faid  Matthew  in  hSt  faith,   that  although  pounds  of  the 

afore&id  weejcly  fum  of  one  pound  one  milling  in  th^  faid  laft- 
mentioned  articles  mentioned,  for         weeks  of  the  faid  term  of 
twdve  years  in  the  faid  laft-mentioned  articles  mentioned^  ended  oh 
die         dayof        ,  in  the  year  1783  aforefatd,  did  thenand  iFher^, 
to  wit,  on  dve  day  and  year  laft  aforefatd,  at  and  in  the  city  ^d 
cotmty  aforefstid,  become  due  and  payable  from  the  faid  James  and 
Richard  to  the  faid  Matthew ;  and  although  the  faid  James  arid 
Richard  were  then  and  there  requefted  and  required  by  the  faid 
Matthew  to  psiy  the  fame  to  him  the  faid  Matthew,  according  to  the 
tenor  and  eife^  of  the  faid  laft-mentioned  articles^  and  their  afore* 
faid  covenant  (b  by  them  in  that  behalf  made  as  aforefaid ;  yet  the 
faid  James  and  Richard  did  not,  nor  did  either  of  them  then  and 
there  pay  the  faid  fum  of        pounds,  or  any  part  thereof  to  the 
find  Matthew,  hut  then  and  there  fufFercd  'and  pemnitted  the  fame  t6 
becomcy  and  the  fame  were  and  ftill  are  due,  owing,  and  unpaid 
from' them  the  feid  James  and  Richard  to  the  fafid  Matthew,  tb 
wit,  at,  &€•  aforefeid,  contrary  to  the  tenor  and  efFed,  true  rn^- 
tent  and  meaning  of  the  faid  laft-mentioned  articles,  and  tht  cc/- 
venancof  them  the  faid  Tames  and  Richard  therein  contained,  and 
ib  by  them  in  this  behalf  made  as  aforefaid :  And  whereas  by  cer-  3^  Count, 
tain  other  articles  of  aereement,*  &c.  (as  in  the  fecond  Count  to 
tbe  end  of  the  recital  ofthe  articles),  as  by  the  (aid  laft-mentioned 
articles,  &c.  and  the  faid  Matthew  in  fa£t  faith,  that  the  faid  laft* 
mentioned  articles  being  fo  made  as  aforefafd^  he  tbe  l^id  Maifthcw 
did,  up^n  the  dud  fifth  day  of  January  next  enfuing  the  making  of 
the  (aid  laft-mentioned  articles,  that  is  to  (ay»  on  the  fixth  day  of 
January,  io  the  year  1783  aforefaid,  at  and  in  the  city  and  county 
afbre&id,  enter,  and  he  was  then  and  there  received  into  the  kt'- 
▼ice  of  the  fetd  James  an^  Richard  under  and  upon  the  terms  of 
the  (aid  laft-mentioned  articles ;  and  the  iaid  Matthew  in  fa^fi  fur«- 
ther  faith,  that  although  he  remained  and  continaedin  iiich  fervice 
from  the  (ioM  of  his  entering  imo  the  fame  as  aforefaid  for  a  long 
time,  to  wit,  until  and  upon  the  day  of        in  the  year  17^3 
aforefaid,  and  did  during  fuc.h  fervice  ferve  the  faid  James  and 
Richard,  and  behave  and  condud  hinfifelf,  and  do  and  perform  all 
things  in  the  £ud<kift-mentioned  articles  contained  on  his  part  and 
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behalf,  and  slthough  he  was  then  and  there  ready  and  UrilOhg  llf 
remain  and  continue,  and  hath  always  from  thence  hitherto  been 
jready  and  willing,  and  ftil)  i$  ready  and  willing  to  be  and  to  coa«* 
tinue  in  fuch  fcrvice,  and  to  ferve  thefaid  James  and  Richard  under 
and  upon  the  terms  in  the  faidlaft-menrioned  articles  of  agreccncnK 
contained,  and  according  to  the  tenor  and  effe£t  of  the  iame,  tm 
wit,  on,  &c.  aforefaid;  yet  protcding  that  the  laid  James  and 
Bichard  have  not,  nor  hath  either  of  them  done  and  performed  any 
thing  in  the  faid  laft- mentioned  articles  contained  on  their  part  and 
behalf  to  he  performed  and  fulfilled ;  the  faid  Matthew  in  fad 
faith,  that  the  faid  James  and  Richard  heretofore,  to  wit^  on  the 
faid  .  day  of  ,  in  the  year  1783  aforefaid,  at  and  in  the 
city  and  county  aforefaid,  without  any  juft  or  reafonable  caufe  what- 
foever  refufed,  and  always  from  thence  hitherto  have  refufed,  any 
farther  to  employ  him  the  faid  Matthew  in  their  fervice  under  the 
iaid  laft-mentioned  articles,  and  then  and  there,  to  wic,  on  the 
day  and  year  laft  aforefaid,  at,  &c.  aforefaid,  without  any  jtift  or 
reafonable  caufe  for  fo  doing,  and  againd  the  will  of  the  &id  Mat- 
thew, difmi/fedand  difcbarged  him  the  faid  Matthew  from  and  out 
of  their  fervice  under  the  faid  laft*mentioned  articles*  and  then 
and  there  always  from  thence  hitherto  have  refufed^  and  ftill  do 
refufe  to  pay  him  the  weekly  fum  of  one  pound  one  (hilling  xn  the 
(aid  laft-mentioned  articles  fpecified,  weeicly,  or  in  any  other  man- 
ner whatfoever,  or  any  other  fum  of  money  whatioever,  or  to 
make  him  any  other  payment  or  allowance  whatfoever  under  the  (aid 
laft-mentioned  articles,  contrary  to  the  tenor  and  eiFe£l,  true  intent 
and  meaning  of  the  faid  laft-mentioned  articles,^  and  the  covenant 
of  the  (aid  James  and  Richard  in  that  behalf;  and  fo  the  faid  Mat-^ 
thew  fays,  that  the  faid  James  and  Richard  (although  often  ce- 
quefted)  have  not,  nor  hath  either  of  theip  kept  their  (aid  cove- 
nant fo  by  them  in  form  aforefaid  made  with  him  the  bid  Matthew, 
but  have  and  each  of  them  hath  broken  the  fame,  and  to  keep  the 
fame  with  the  faid  Matthew  have  hitherto  wholly  refufed^  and  ftill 
do  refufe,  to  the  damage  of  the  faid  Matthew  of  pounds, 

whereby  he  is  the  lefs  able  to  pay  the  debts,  &c«    ' 

V.  Lawss* 


I  was  at  firft  inclined  to  have  de- 
clared for  tbt  penalty  as  well  as  for  the 
wages,  under  the  articles  in  quettion,  but 
as  there  is  ibme  ground  to  doubt  the 
goodnefs  of  fuch  a  Count  under  all  the 
circumilances  of  this  cafe,  and  as  it  is 
more  for  the  intereil  of.  the  plaintiff  to 
'confider  the  articles  as  ftill  continuing, 
than  as  detennined  and  at  an  end,  which 
muft  neaflarily  be  the  cafe  to  entitle 
him  to  the  penalty,  io  I  have  only  de- 
clared upon  them  as  being  ilillopenj 
and  on  this  view  of  them  have  drawn 
three  Counts :  the  firfl^  as  on  a  fervice 


during  the  time  in  which  the  wages  art 
faid  to  have  become  due,  in  order  ti$ 
throw  the  proof  of  plaincifTs  difchar^ 
upon  defendants^  in  cafe  they  ^ould  pus 
his  abjena  in  iflbe,  which  is  nor  impro« 
bable  j  the  fecond,  on  the  real  drcum*( 
fiances  of  the  cafe,  an  abfence  through 
defendants  own  default ;  and  the  thin^ 
for  difmitTmg  him  from  their  fervice,  h) 
cafe  there  fhould  be  a  veidi£fc  under  the 
wording  of  the  covenant,  whether  the 
wages  or  falary  are  demandaUe  MJtAf 
DO  a^af  fetvicc  having  taken  plsce. 

V.  LawsI* 
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FOR  that  whereas,  by  certain  articles  of  agreement  made  the  Dcdaratjon    in 
twentieth  day  of  July,  A.  D.    1789,  to  wit,  at  Linton,  in  the  B.   R.   againft 


Honefs  (by  the  names  and  defcriptions  of  Thomas  Joy,  of'Cran-  within  ■  ilipa- 
brook,  in  the  county  of  Kent,  carpenter,  and  Thomas  Honefs,  of  ^^^        ««">«» 
Cranbrook,  in  the  county  of  Kent,  carpenter),  of  the  other  part;  ^'J^^d^'^hT* 
which  faid  articles  of  agreement,  fealed  with  the  fcals  of  the  faid  ^J^f^^^  ^hoiUSt 
Thomas  Joy  and  Thomas  Honefs,  he  the  faid  John  now  brings  for  the  accom- 
here  into  court,  the  date  whereof  is  the  day  and  year  aifbrefaid,  modauoo  of  hit 
they  the  faid  Thomas  Joy  and  Thomas  Honefs,  (or  the  confidera*  *«»»*/• 
tions  therein  mentioned,  did  covenant  and  agree  to  and  with  the 
iaid  John,  his  heirs,  executors,  and  adminifirators,  that  they  the 
£iid  T.  J.  and  T.  Hr  their  executors  and  adminil^rators*  (hould 
and  would)  on  or  before  the  feventh  day  of  O^^ober  then  next 
enfuing,  in  a  good  workmanlike  manner  hew,"  fquare,  cut  out, 
and  frame,  in  the  parifh  of  Benenden,  in  the  faid  county  of  Kent,  a 
meflus^e  or  tenement,  of  the  dimenfions  of  forty-eight  feetlong  and 
thirty  feet  wide,  and  two  ftories  high,  and  rear  the  framing  of  the 
fiud  houfe  at  a  place  called  Lothington,  in  the  parifliof  Maidftbne, 
in  the  faid  county  of  Kent ;  which  hewing,  fquaring,  cutting, 
framing,    and    rearing,   (hould  be  done  at  eight  fliillings  and 
fixpence  the  fquare,  he  the  faid  John  finding  rough  timber,  and 
felling  and  drawing  the  fame  to  the  pit  at  Benenden  aforefaid,  and 
carrying  the  faid  framing  to  the  place  wherein  it  was  to  be  reared, 
and  finding  and  allowing  iron  work,  nails,  and  all  other  mater ials, 
as  often  as  occaflon  (hould  require:  And  further  the  faid  T.  J. 
and  T.  H,  for  the  confiderations  therein  after  mcntione*.did 
covenant  and  agree  to  and  with  the  faid  John,  his  executors  and 
adminiftrators,  that  they  the  faid  T.  J.  and  T.  H.  would,  oh  or 
before  the  fifth  day  of  April  then  next  enfuing,  in  good  work- 
manlike manner,  do  all  the  window  frames,  doors,  floors,  fkirt- 
ing,  and  finifhing  work  of  the  faid  mefluaoe  or  tenement,  he  the 
faid  John  finding  and  allowing  deals,  bolts,  locks,  iron  work9 
nails,  and  other  materials,  excepting  the  mafon's  work  forthwith 
done  after  the  rearing  of  the  faid  houfe;  which  window-frames, 
&c.  was  to  be  fairly  valued  and  appraifed  by  two  indifFerent.per- 
fons,  one  to  be  cho(en  by  the  faid  John,  his  heirs,  executors,  and 
adminiftrators,  and  the  other  by  the  faid  Thomas  J.  and  Thomas 
H.  their  executors  or  adminiftrators ;  and  in  cafe  they  could  not 
agree,  the  two  appraisers  were  to  chufe  a  third  peribn,  whofe  de- 
termination was  to  be  final :  And  the  faid  John,  for  himfelf,  his 
executors  and  adminiftrators,  did,  by  the  (aid  articles,  covenant, 
promife,  and  agree,  to  and  with  the  faid  1\  J.  and  T.  H.  their 
executors  and  adminiftrators,  that  ,he  the  laid  John,  his  heirs, 
executors,  or  adminiftrators,  (hould  and  would  And  and  provide 
the  timber,  deals,  carriage,  drawing,  and  all  other  materials  as 
often  as  occaiion  (hould  require  ;  and  alfo  pay  the  faid  T.  J*  ai^d 
J.  H.  their  executors  and  adminiftrators,  the  (aid  fum  of  eight 
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(hillings  and  nxpeocethe  fquare  for  framii^  the  (kidhoufe.  & 
ibon  as  the  faid  houfe  ihould  be  reared;  and  ^0  pay  the  (aid  X.J* 
and  T.  H.  their  executors  and  adminiftracors,  for  the  windo^r- 
franies,  &c.  when,  and  fo  foon  as  the  fiiid  houfe  (bould  be  finiih* 
ed,  as  the  fame  (hould  be  fairly  valaed :  And  alfo  that  it  flioujd 
and  might  be  lawful  to  and  for  the  faid  John  B.  bis  heirs  or  ai^ 
iigns>  if  he  or  they  (bould  think  proper  to  make  any  alteration  in 
the  {aid  building,  or  in  the  framing  or  finifliing  work,  or  for  their 
or  bis/urveyor,  at  their  wills  and  pleafures,  to  give  diredtioDS  for 
fuch  alterations  at  any  time,  provided  it  were  without  prejudicre 
to  the  faid  T.  J.  and  T.  H  :    And  laftly,  the  faid  parties  for  the 
true  performance  of  all  and  every,  the  covenants  and  agreements 
in  the  faid  articles  above  mentioned,  bound  tbemfelves  and  their 
feveral  heirs,  executors,  and  adminiftratnrs,  each  to  the  other, 
in  the  penal  fum  of  thirty  pounds  firmly  by  the  laid  articles  ;  at 
the  fame  time  it  was  by  the  faid  articles  agreed,  that  the  faid  T.  J« 
and  T,  H.  were  to  have  the  chips  and  ends  according  to  the  cu(^ 
torn  of  the  country,  in  lieu  of  beer,  as  by  the  (aid  articles  of  agree- 
ment, reference  beine  thereto  had,  will  more  fully  appear ;  And 
the  faid  John  in  hS  faith,  that  although  he  the  fi^id  John  hatb 
alwaySi  from  the  time  of  the  making  of  the  faid  articles  of  agreer 
ment  hitherto,  well  and  truly  performed  all  things  therein  contain- 
ed on  his  part  and  behalf  to  be  performed  and  fulfilled,  accord-r 
iiig  to  the  true  intent  and  meaning  thereof,  to  wit,  at  the  parifh 
nforejfaid,  in  tlie  county  aforefaid :   Yet,  proteSing  that  the  faid 
^.  J«  and  T.  H.  have  not,  nor  hath  either  of  them  perforoned 
and  fulfilled  any  thing  in  the  faid  articles  of  agreement  contained 
on  ti^ir  refpedtive  parts  and  behalves  to  be  performed,  he  the  faid 
Johmfcvers,  that  although  he  the  faid  John  did,  after  the  makings 
pf  the  faid  agreement,  in  purfuance  thereof,  as  often  as  occafton 
required,  find  rough  timber,  and  did  fell  and  draw  the  fame  to 
the  pit  at  Benenden  afort  faid,  and  alfo  carried  the  framing  to  the 
place  where  to  be  reared,  as  in  the  faid  agreement  is  mentioned, 
^nd  as  often  as  occafion  required,  foond  and  allowed  iron  work, 
nails,  and  all  other  materials  for  the  purpofe  in  the  faid  agreement 
mentioned,  according  to  the  tenor  and  effed,  true  intent  and 
meaning  thereof  in  that  behalf,  to  wit,  at  the  parifh  aforefaid,  in 
the  county  aforefaid,  of  which  (aid  premifes  they  the  faid  T.  J. 
,  and  T.  H.  had  due  notice  :  And  although  the  faid  John,  after  the 
making  of  the  faid  agreement,  and  before  the  time  limited  there-* 
by,  for  completing  the  faid  building,  and  by  the  dire<^ions  of 
his  furveyor  tor  that  purpofe  appointed,  and  with  the  notice  and 
confentof  and  without  prejudice  to  the  faid  T.J.  and  T.  H. 
make  an  alteration  in  the  faid  building,  according  to  the  cffcA  of 
the  f^id  articles,  and  purfuant  to  the  power  therein  for  that  pur* 
pofe  given,  that  is  to  (ay,  by  leflening  a  little  the  dimenfions  of 
the  laid  building,  to  wit,  at  the  parifh  aibre&id,  in  the  cauntf 
aforefaid ;   Yet  the  faid  John  avers,  that  the  faid  Thomas  J, 
and  Thomas  H.  did  not,  nor  did  either  of  them,  on  or  before  the 
feventb  day  gf  O^ob^j:  n^xt,  enfuing  the  nuking  of  the  bii 
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mg^eemeift,  and  m  the  faid  igrfteiifent  for  that  ptirpofe  nfientione3, 
in  a  good  workmanlike  manner,  hew,  fquare,  cut>  and  frame^ 
and  rear  the  faid  mefluage  or  tenement  in  the  faid  agreement 
mentioned,  either  according  to  the  terms  of  the  faid  agreement  or 
fiii^geft  to  the  faid  alterations  in  the  ditneniions  thereof,  m  and  by 
the  faid  agreement  authorifed  and  herein  before  ftated  to  have  been 
made  in  purftiance  thereof ;  but  on  the  contrary  thereof  they  the 
iaid  T.  J.  and  T.  H.  then  and  there  fitiled  and  made  debult  m 
performance  of  the  faid  agreement  in  the  particulars  laft  above 
-mentioned,  contrary  to  die  tenor  and  tStSt  of  the  faid  agreement, 
and  of  the  covenant  of  the  iaid  T.  J.  and  T.  H.  therein  for  that 
purpofe  in  that  behalf  contained  as  aforefaid,  and  in  breach  and 
violation  thereof,  to  wit,  at  the  pariih  aforefaid,  in  the  county 
aibre&id  :  Atid  the  (aid  John  in  fad  further  (avs,  that  although 
he  the  feid  John  did,  after  the  making  of  the  faia  agreement,  duly 
find  and  allow  chefts,  locks,  bolts,  iron  work,  nails,  and  all  other 
materials,  and  got  the  mafon's  work  done  for  the  doing  of  the  ' 
-wiadowoframes,  5cc*  of  the  faid  mefluage  or  tenement  in  the  faid 
fi^reemeot  mentioned,  according  to  the  tenor  and  efFed,  true  in* 
tent  and  meaning  thereof,  in  that  behalf,  to  wit,  at  the  partfli 
aforeiaid,  in  the  county  aforeiaid,  of  which  the  faid  T.  J.  and 
T.  H.  had  due  notice :  Yet  they  the  faid  T.  J.  and  T.  H.  did 
not,  on  or  before  the  fifth  day  of  April  next  enfuing  the  making 
of  die  iaid  agreement,  in  a  good  workmanlike  manner,  do  all  the 
window-frames,  &c«  of  the  faid  roeiTuage  or  tenement  in  the  iaid 
agreement  mentioned  }  but  on  the  contrary  thereof  then  and  there 
dicrein  failed  and  made  default,  contrarjr  to  the  tenor  and  effeA 
lof  the  faid  agreement,  and  of  thefaid  covenants  of  the  faid  T.  J,  and 
T.  H.  in  that  behalf  made  as  afore&id,  and  in  breach  and  viola« 
cion  thereof;  and  fo  the  (aid  John  fays,  that  the  fatd  T.  J.  and 
T.  H.  have  not,'  nor  hath  either  of  them,  although  often  requeft* 
ed,  &c«  kept  their  iaid  ieveral  covenants  fo  made  With  the  faid 
}<im  aforefaid ;  but  have  broken  the  iame,  and  to  keep  the  fame 
widi  the  £iid  John  have  wholly  refufed,  and  ilill  do  refoie,  to  the 
damage  of  the  iaid  John  of  one  hundred  pounds ;  and  therefore  he 
brings  his  fuit,  &c«    Pledges,  &c« 

Cass*    The  defendantt  went  on  with  canooc  prevail  on  them  it  get  the  fiaidi* 

the  buildiDS»  the  dimenfions  of  the  boufe  ing  work  lorward. 
being  firft  Icflened  a  few  feet,  agreeable 

to  plaintiff 's  furvcyor**  diredions.    De-         Opinion.    I  have  pensfed  the  agreei- 

Irodants  dih  not  rear  the  houfe  titt  fMne-  ment,  and  am  of  opinion  that  an  aAion 

moittbf  altar  the  7U1  ai  Oftober  1789,  of  ddx  for  the  fmsity  may  be  maintained 

and  are  new  aboat  the  finiihing  woric  {  againft  the  defendant  for  the  nno-perfor. 

buty  fir»in,tbeir  dilatorinefs,  will  not,  in  aU  mance  of  it  $  or  if  the  penalty  is  not  fn^ 

probabilityi  finish  it  by  Chriftmas  next.  iicienC  to  cover  the  whole  dainagcfuftain- 

The  plaintiff,  the  better  to  accommcdate  ed,  an  action  of  covenant  will  a/jo  lie,  in 

them,  hired  a  houlb  to  go  in  with  hi g  irtiich  damages  to  any  amount  that  tht 

flmUy  tin  Lady-day  laft»  thinking  it  pUuntiff  c«n  prove,  may  be  recovered.-^ 

woyM  be  then  completed,  and  fo  con-  It  feems  &>  me,  that  the  plaintiff  bas 

tinnes  on  tiU  now  to  his  very  great  dif-  done  all  on  his  part  to  be  performed  by 

advantage  $  and  has  from  time  to  time  the  agreement ;  and  the  defendants,  by 

paid  defendants  ferenl  Aims  of  moAe)^  their  non-peuMmance  of  tlieir  agree* 

IMttly  to  the  amount  of  their  labour,  and  ment,  made  it  ncceffiuy  for  the  plaintiff 

X  4  to 
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to  litre  toother  Kouie,  he  »  entided  to 

recover  hy  way  of  difraget  the  rent  he  is 
pbliged  to  pay  for  fuch  honfe,  till  the 
bixUding  undertaken  by  them  is  com- 
pletfld.  lU  oo  being  applied  to,  th* 
llefendtnts  ihould  rcfufe  to  finiih  th» 
bailding,  I  think  the  plaindfT  may  (et 
(>thtrs  to  work  upon  it,  and  he  will  be 
cntitkd  to  add  the  amount  of  the  price 
of  their  labour  to  his  damages,  and  in 
ilridnefs,  the  defendants  cannot  recover 
any  thing  for  what  they  have  done :  but 
if  the  defendants  chufe  to  perfevcre  in  go- 
ing on  with  their  undertaking,  I  ihould 
4oubt  how  far  pIidntifT  can  fumifli  it  hy 
oUicn  and  make  the  defendants  pa/  ^ 


txpCBcey  efpecially  as  he  iaenw  io  han^ 

waived  all  objcAions  to  the  non*perfoF- 
mance  of  the  defendant's  contraA  vvkhia 
the  time  limited  by  the  agreemeor,  bjr 
permitting  them  to  go  on  af^  that  time 
upon  the  old  terms.  The  proper  vrsy  9 
have  difpofed  of  them  when  ttie  agroci- 
ment  was  once  broken,  woukl  have  beea 
to  have  difcharged  (hem  fnom  proceed- 
ing further,  and  to  have  ftnifhed  the 
bnikling  at  the  phunti<F*s  own  mcpenoe. 
It  would  then  have  become  a  qucflaoa 
how  the  defendants  coujd  have 
paid  for  their  labour. 

T.  Babiow. 


In  the  Common  Pleas. 

Covenantonar-      MIDDLESEX*     Willram   Craig  Harborne,    mariner^    was 

tides  of^gree.fummoned  toanfwer  John  Wiley  in  a  plea  that  he  keep  withhia 

•"*"'    ^^^^  ^^^  covenants  made  between  them  according  to  the  force,  form, 

the^  wilJ^and  ^  cffeft  of  certain  articles  of  agreement  between  them  made, 

the    defendant  &c*  •  And  thereupon  the  (aid  John  W.  by  I'homas  James  his  ac^ 

and  other  the  torney  fays,  that  by  certain  articles  of  agreement,  indented,  nrudc» 

officers  and/i*.  entered  into,  and  concluded  upon  and  fealcd,  with  the  (aid  Wil- 

ft^' *^.T!! 'K°^  ^-  ^-    °"  *^  twenty-eighth  of  Auguft,  A.  D.   17R7,  2X 

qKntofvwra."  Weftminfter,  in  the  county  of  Middlcfex  aforefaid,  between  the 

faid  W*  C.  H.  (by  the  name  and  addition  of  William  Craig  Har* 

borne,  mafter  of  the  (hip  Toms,  of  Liverpool),  on  the  one  par^ 

imd  the  faid   John  Wiley  and  other  the  officers,    feamen,  and 

mariners,  engaging  to  enter  on  board  the  (aid  (hip  for  the  pvipofes 

herein  after  mentioned  (by  the  defcription  of  the  officers,  feamen^ 

$md  mariners, engaging  to  enter  on  board  the  faid  (hip),  on  the  other 

part,  for  the  purpofes  of  navigating  the  faid  (hip  during  her  then  in- 

tended  voyage,  for  which  (be  was  then  fitting  at  the  port  of  Liverpool 

afore(aid,  and  in  which  voyage  it  was  then  intended  that  the  faid 

ihip  ihould  (bortly  afterwards  proceed  to  Africa  and  America,  and 

from  thence  back  to  Liverpool  aforefaid,  or  Xome  other  port  of 

difcharge  in  Great  Britain,  when  the  faid  voyage  (hould  be  ended, 

and  not  fooner  (and  which  faid  articles  of  agreement  are  either  in 

the  pofTeffion  and  power  of  the  faid  William  C.  H.  or  cafuaUj 

]oft  er  deftroyed),  it  was  agreed,  that  for  and  in  confideratioo  of 

the  fuins  advanced,  and  monthly  or  other  wages  and  privileges 

9gainft  each  refpe(Sliveo$cer,feaman,or  other  mariner'snacocthere^ 

unto  fet,  they  feverally  (hould  and  would  iounediately  repair  on 

board  the  faid  Ihip,  and  perform  the  above  mentioned  voyage : 

and  that  th/;  faid  matter  (hould  hire,  and  the  faid  mafter  did  by  the  bid 

articles  of  agreement  hire  the  (aid  officers,  feamen,  mariners,  and 

others,  for  the  faid  voyage,  at  fuch  monthly  or  otbe^  wages  and 

privileges,  which   (hould   commence  on  the  day  the  (aid  (hip 

ihould  proceed  paft  the  black  rock  to  fea,  and  continue  until  die 

ihip's  arrival  at  her  port  of  dilcbarge,  wheQ  ^  wages  due  fliould 
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he  paid  in  diirty  days  from  the  time  of  ftich  arrtvSilt  and  not 
fooner :  And  it  was  thereby  further  agreed,  that  one  half  of  the 
wages  of  each  officer,  feaman,  mariners,  or  orherf,  from  the 
time  of  thefaid  ihipV  departure  from  the  Mack  rock,  and  until  (he 
ibould  haire  been  one  month  at  her  final  delivery  port  in  America, 
fliould  be  paid  unto  the  faid  perfons  in  the  current  money  of  fuch 
delivering  port,  and  that  each  (hilling  of  which  fliould  be  paid 
and  received  as  if  it  was  fterling ;  and  that  the  half  wages  of  all 
perfons  who  might  die  in  the  courfe  of  the  faid  voyage  would  be 
fMt£k  to  fuch  exchange ;  and  that  the  (aid  mafter  Ihould  pay  the 
faij  wages  accordingly ;  and  that  if  there  (hould  be  no  eftabliflied 
currency  at  the  place  of  delivery,  or  if  the  place  of  delivery  (hould 
be  on  the  continent  of  America,  the  (aid  half  wages  (hould  be 
paid  at  the  rate  of  forty  pounds  ^^  ant :  And  although  the  faid 
J.  W.  hath,  ever  fince  die  makmg  of  the  faid  articles  of  agree* 
ment,  well  and  truly  obferved,  performed,  fulfilled,  and  kept  all 
and  fingular  the  covenants*  claufes,  and  agreements  in  the  &id 
articles  of  agreement  contained,  on  his  part  and  behalf  to  be  ob- 
^srved,  performed,  fulfilled,  or  kept:  Yet,  protefting  that  the 
£ud  William  C.  H.  hath  not  well  and  truly  obferved,  performed, 
fulfilled,  or  kept  any  of  the  covenants,  claufes,  or  agreements  in 
the  (aid  articles  of  agreement  contained;  on  his  part  and  behalf  to 
be  obierved,  performed,  fulfilled,  and  kept  $  in  hA  the  faid  J.  W. 
£uth,  that  he  the  faid  J.  W.  then  and  there,  to  wit,  on  the  faid 
twenty- eighth  of  Auguft  in  the  year  aforefaid,  at  Weftmin(ter 
aforeiaid,  did  /ign  his  name  to,  and  feal  thefaid  articles  of  agree- 
ment, in  order  to  proceed  on  board  the  faid  (hip  and  fair  as  a  fea- 
man  or  mariner  in  and  on  board  the  iame,  in  and  during  the  (aid 
intended  voyage ;  and  that  the  fum  of  two  pounds  was  then  and 
there  infertedand  fet  oppofite  to  and  againft  the  name  of  him  the 
faid  J.  W.  in  the  £iid  articles  of  agreement;  and  that  the  (aid  fum 
of  two  pounds,  foinferted  and  fet  as  aforefaid,  then  and  there  im« 
ported,  meant,  or  fignified  to  be  fo  much  money  or  wages,  to  be 
paid  by  the  faid  William  C.  H.  to  him  the  faid  J.  W.  fof  each 
a|id  every  month  during  the  time  which  he  the  faid  J.  W.  (hould  fo 
ferve  as  fuch  feaman  or  mariner  in  and  on  board  the  faid  (hip  }a 
that  voyage,  that  is  to  fay,  for  and  during  the  whole  of  the  (aid 
voyage :  And  the  (aid  J.  W.  further  faith,  that  he  the  (aid  J.  W. 
afterwards,  to  wit,  on  the  faid  twenty-eighth  of  Auguft  in  the  year 
?fore(aid,  at  the  port  of  Liverpool  aforefaid,  did  repir  and  enter 
on  board  the  faid  (hip  as  fuch  (eaman  or  mariner  as  afore(aid,  as 
and  for  fuch  monthly  wages  in  that  behalf  as  afore(aid,  and  did 
duly  and  faithfully  (erve  as  fuch  feaman  iand  mariner  in  and  on 
hoard  the  fame,  from  thence  antil  the  wrongfiil  and  injurious  dif- 
miffion  and  difcharge  herein  after  mentioned ;  and  that  the  (aid 
J«  W.  fo  being  and  remaining  in  and  on  board  the  fame  as  afbre- 
^d,  the  bid  (hip  afterwards,  to  wit,  on  the  (ame  day  and  year 
afore&id,  departed  and  fet.  fail  from  the  port  of  Liverpool  afore- 
faid, and  afterwards,  to  wit,  on  the  fame  day  and  year  afore(iiid, 
proceeded  paft  the  black  rock  aforesaid,  in  the  (aid  articles  of 

agree* 
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flgrtecient  mentioned,  to  fea  on  her  fM  intemM  ^yftgt,  and 
afterwards,  to  wit»  on  the  fifteenth  of  January  in  the  year  afore- 
laid,  and  on  divers  other  davs  and  times,  as  well  before  aa  after- 
wards, arrived  at  Africa  and  America  aforefaid,  in  the  faid  articles 
,  of  agreeatent  mentioned,  and  remained  and  continued  in  divers 
ports  and  places  in  Africa  and  America  aforefaid  in  that  woyagt 
for  a  long  time,  and  until  her  departure  back  for  the  port  of 
Liverpool  hereinafter  mentioned,  to  wit,  until  the  firft  of  Aa- 
guft,  A.  D.  1789  :    And  the  faid  1.  W.  Airther  iaitb,    that 
whilft  be  the  (aid  J.  W.  remained  and  continued  in  and  on  board 
the  faid  fliip  as  fuch  feaman  and  mariner  as  aforetiud,  and  during 
the  faid  voyage,  to  wit,  on  the  eighteenth  of  January i  A.  D.  1788, 
at  Cape  CoSk  Caftle,  on  the  o^A  of  Africa,  in  parts  beyona  the 
feas,  he  the  Cud  W.  C.  H.  wroi^gfuiiy  and  tnjuriouAy,  wkhoitt 
any  reafonable  or  probable  caufe  virhatfoevcr,  and  againft  the  will 
of  the  faid  J.  W«  dilmifled  and  difcharged  hmi  the  (aid  J.  W. 
from  the  (aid  (hip,  and  wholly  prevented  and  hindered  him  tne  (aid 
J.  W.  from  ading  or  ferving  any  longer  as  (iich  (eaman  and 
mariner  in  and  on  board  the  (ame,  to  wit,  ar  Weftminfter  afaie- 
iaid :  and  that  he  the  faid  John  W.  being  (b  diimified  and  dif- 
charged as  aforefaid,  the  iaid  (hip  afterwards  and  during  the  (aid 
voyage,  to  wit,  on  the  (aid  firft  of  Auguft,  in  the  faid  A.  D* 
ly  89,  departed  and  fet  fail  from  America  aforeCiid  for  and  towards 
this  kii^om  ;  and  that  the  (aid  ihip  afterwards,  to  wit,  on  the 
eighteenth  of  November  in  the  year  hft  aforefaid,  arrived  back  at 
this  kingdom,  to  wit,  at  the  port  of  Liverpool  afore(aid,  and  was 
then  and  there  difcharged,  and  the  hid  voyage  was  thereby  ended 
and  determined,  to  wit,  at  Weftminfter  2ifore(aid :  And  Ae  (aid 
John  W.  ftfrther  (aith,  that  during  the  (aid  voyage,  and  before  the 
arrival  of  the  bid  (hip  at  Africa  and  America  aforelaid  to  wit,  cm  the 
twenty-eighth  of  December,  in  the  (aid  year  of  Our  Lord  J  787, 
a  large  fum  of  money,  to  wit,  the  fum  of  eight  pounds  of  lawfoi, 
&c.  as  and  for  the  monthly  wages  of  him  the  faid  J.  W.  ibr  four 
months  of  the  faid  time  in  that  behalf,  ending  on  that  day  in  tint 
ear,  became  and  were  due,  in  arrear,  and  unpaid  from  ibe  faid 
•  C.  H.  as  fuch  matter  of  the  (aid  fliip  as  afore&id,  accordiog 
to  the  form  and  efFed  of  the  £iid  articles  of  agreement  and  of  the 
covenants  of  the  fiud  W.  C  H.  fo  made  as  aforefaid,  and  although 
tbhrty  days,  from  the  time  of  fuch  arrival  of  the  (aid  (hip  back  at 
•he  port  of  Liverpool,  where  (he  had  been  fo  difcharged  as  afore- 
(bid,  are  long  fince  elapfed :    Yet  the  (aid  W.  C.  H.  (although 
often  reqvefted),  to  wit,  at  WeAminfker  afore(aid,  hath  nof  pud 
io  ibr  (aid  Joiia  W.  the  £ud  fum  of  eight  pounds,  or  any  pait 
thereof;  but  he  fo  to  do  hath  hitherto  wholly  refofed  and  fliU 
doth  aefiife,  and  the  fiune  and  every  part  thereof  ftill  remains  due, 
in  atrear,  and  unpaid  to  the  fiud  John,  contrary  to  die  form  and 
efe£b  of  the  frid  articles  of  agreement  of  the  faid  covenant  of  the 
£ttd  W«  C  H.  in  that  behalf  made  as  afore(aid:  And  the  £ud  John  W. 
fufthcc  faith,  that  by  means  of  his  being  fo  wrongfully  and  ixiptri- 
•ttfly  difaidTed  and  difcharged  by  ilie  iaid  William  C*  fL  fromdv 
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^t9i6  (hip  in  parts  beyond  the  feos,  during  the  bid  voyage,   lie  fim 

MbM  John  W.  bath  been  prevented  and  hindered  from  ferving  and  y 

aiding  as  fuch  feaoian  and  mariner  in  and  on  board  the  £ud  fliip^ 
for  and  during  the  refidue  of  the  faid  voyage,  tbat  is  to  fay,  from 
the  faid  eighteenth  of  January,  A.D.  1788,  until  the  arrival  and 

<4i<charge  of  the  faid  (hip  at  Liverpool  aforefaid,  as  he  ought  U>  do 
and  otherwife  fiiould  and  would  have  done,  according'  to  the  form 
andefFe£l  ofthe£%id  articles  of  agreement}  and  alfo,  by  means  of 
the  premifes  he  the  faid  J.  W.  loft  and  was  deprived  of  a  large 
film  of  money,  to  virit,  the  fum  of  forty-four  pounds  of  like  law- 
Ail  money,  which  otherwife  would  have  artfen  and  accrued  to 
him  the  bid  John  W.  as  fuch  feaman  and  mariner  as  aforefiiidy 
hy  virtue  of  the  faid  articles  of  agreement  and  of  the  covenant  of 
the  feid  W.  C.  H.  in  that  behalf  made  as  aforefaid,  for  his  fervice 
on  board  the  faid  (hip  for  and  during  the  time  laft  aforeiaid  $  and 
which  faid  wrongful  and  injurious  difcharge,  fo  done  and  commit- 
ted by  the  faid  William,  was  and  is  contrary  to  the  eflfeft  and  the 
true  intent  and  meaning  of  the  faid  articles  of  agreement,  and  of 
the  covenant  of  the  faid  W.  C.  H.  fo  made  in  that  behalf  as  afore- 
iaid :  And  fo  the  (kid  John  W.  faith,  that  the  bid  W.  C.  H.  hath 
not  Jcept  with  him  the  covenants  fo  made,  between  them  and  hath 
broken  the  fame ;  and  to  keep  the  &me  with  the  faid  J.  W.  badi 
hitherto  wholly  refufed,  and  ftill  doth  refufe,  to  the  damage  of 

-  the  bid  J.  W«  of  one  hundred  pounds ;  and  therefore  he  brings 
fuit,  &c 

Harbor NBi      AND  the  (aid  W.  C.  H.  by  John  Windus  hisMea,  id,  mm 
atfuit  of    I  attorney,  comes  and  defends  the  wrong  and  injury,  ^/sOm. 
Wiley.   J  when,  &c.  and  favs,  that  the  articles  of  agreement 
in  the  (aid  declar,ation  mentioned,  are  not  his  deed,  and  of  this  he 
puts  himfelf  upon  the  country,  &c. :  And  for  further  plea  in  tbis^j  |»i^  cl  fee 
behalf,  as  to  the  faid  breach  of  covenant  above  aflerted,   in  the  off! 
non-payment  of  the  faid  fum  of  eight  pounds  in  the  faid  declaration 
mentioaed,  the  (aid  W,  C.  by  leave  of  the  court  here  for  thispur- 
pofe  firft  bad  and  obtained,  according  to  the  form  of  the  ftatute  in 
that  cafe  made  and  provided,    fays,  that  the  iaid  John  ought  not 
to  have  his  aforefaid  adion  thereof  maintained  againft  him,  be* 
caufe  he  fays,  that  the  faid  John,  before  and  at  the  dme  of  the 
commencement  of  his  a&ion  at  Weftminfter,  was  and  ftill  is  in- 
debted to  the  laid  W.  C.  to  a  much  larger  amount  than  the  amoiiflt 
of  die  damages  fuftained  by  the  ^d  John,  by  reafon  of  the  iaoie 
breach  of  covenant,  i.  e.  in  the  fum  of  twenty  pounds  of  lawfiil 
> money  of  Great  Britain,  for  divers  goods,  wares,  and  merchan-p^  _^  1^ 
dizes  by  the  faid  W.  C*  before  that  dme  fold  smd  delivered  so  and    delivered, 
the  iaid  John,  at  his  fpecial  inftance  and  requeft;   and  in  the  for  money  had 
further  fum  of  twenty  pounds  of  like  lawful  money,  for  money  rece;ved,iakioot 
by  the  iaid  John  before  that  time  had  received  for   die   ufc  ""^  expended, 
of  the  (aid  William  C.  \  and  alfo  in  the  further  fum  of  twenty 
pounife  of  like  lawful  money,  for  money  by  the  faid  William  Cf. 
Wfore  that  dme  paid^  laid  out^  and  expended  for  the  ufe  of  the 

fiiid 


Si6  ARTICLES  or  AGREEMENT. 

Cud  John,  at  bis  ipecial  inftance  and  requeft,  out  of  which  iaii 
feveral  fumi:  of  money  fo  due  and  owing  from  the  (aid  John  to  tliti 
faid  William  C.  he  the  faid  William  C.  is  ready  and  willing,  ami 
hereby  oSkn  to  fet  off  and  allow  to  the  faid  John  fo  much  as  w3 
befufficient  to  (atisfy  the  amount  of  the  damages  fuftalned  by  himi^ 
by  reafon  of  the  fame  breach  of  covenant,  according  to  the  fDrna 
of  the  ftatuce  in  fuch  cafe  made  and  provided,  and  this  he  the  GU 
William  C.  is  ready  to  verify ;  wherefore  he  prays  juHgment  if  dbe 
faid  John  ought  to  have  his  aforefaid  adion  thereof  maintained 
Third  plea.    ,    againft  him,  ice, :  And  for  further  plea  in  this  behalf,  as  to  the 
^^  **  ^"^  ?"  faid  breach  of  covenant  above  aforefaid,  in  the  non-payment  of  the 
%6  midet    if^'^  ^""^  of  eight  pounds  in  the  faid  declaration  mentioned,  the 
wny  perfon'     ^^^d  William  C.  by  the  like  leave  of  the  court  here  for  that  purpofe 
ibould  mutiny,  firft  had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
lie  ihmild  forfeit  cafe  made  and  provided,  fays,  that  the  faid  John  ought  not  to  hare 
hw  p«y  to  the  jjjg  aforefaid  aflion  thereof  maintained  asainft  hims  becaufc  he 
fays,  it  was  further  agreed  by  the  faid  articles  in  the  faid  declara- 
tion mentioned,  that  any  perfon  or  perfons  that  (hould  mutiny,  or  ; 
endeavour  to  excite  a  mutiny,  or  (bould  ftrike  the  faid  mamr  or 
other  principal  officer  of  the  (aid  (hip,  or  behave  in  a  riotous  or 
diforderly  manner  on  board  the  faid  fliip,  (hould,  beiides  the  pu* 
ni(hmenr  infliAed  by  law,  forfeit  to  the  owners  of  the  laid  (hifs  ^ 
the  wages  then  due  to  any  fuch  offender  or  offenders;  and  the  (aid  j 
William  further  fays,  that  the  f4id  John  after  the  departure  of  the  ' 
(aid  (bip  from  the  port  of  Liverpool,  and  during  her  faid  voyage 
to  wit,  on  the  eighteenth  of  January,  in  the  year  1788,  behaved 
in  a  riotous  and  diforderly  manner  on  board  the  faid  (hip,  contraiy  ] 
to  the  form  and  effeA  of  the  faid  articles,  whereby,  and  by  force  df  | 
the  (aid  articles,  all  the  wages  then  due  to  the  td\6  John  became  ; 
and  were  forfeited  by  him  to  the  owners  of  the  faid  (hip,  to  wit,  at  ! 
Wefhninfter  aforefaid ;  and  this  the  faid  William  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  &id  John  ought  to  have  his  i 
Fourth  plea.      aforelaid  a^on  thereof  maintained  againft  him,  &c. :   And  for 
^ d*^'"flin2  ^^^^  Pl^*  i"  **^**  behalf,  as  to  fo  much  of  the  faid  declaration  as 
plaintiff,  m'W'  relates  to  the  difiniffing  and  difcharging  of  the  faid  John  from  the 
der  to  put  an  (aid  (hip,  and  preventing  and  hindering  him  from  acting  or  (erviiy 
end  to  tbe  mo-  any  longer  as  a  feaman  and  mariner  in  and  on  board  the  (ame,  the 
<^y*  (aid  W3liam  C.  by  like  leave  of  the  court  here  for  this  purpo(e  firft  ' 

had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided,  fays,  that  the  faid  John  ought  not  to  have 
his  afore(aid  aAion  thereof  maintained  againfl  him,  becau(e  he  (aysy 
that  the  faid  John,  on  divers  days  and  times  after  the  departure  of 
the  faid  (hip  from  the  faid  port  of  Liverpool,  and  durmg  her 
voyage  from  thence  to  the  coaft  of  Africa  in  the  declaration  men- 
tioned,  and  alfo  during  her  ftavupon  the  faid  coaft,  to  wit,  on  the 
faid  eighteenth  of  January  1708  aforefaid,  behaved  in  a  diforderly, 
feditious,  aiui  mutinous  manner  on  board  the  faid  (hip,  and  endea- 
voured to  raife  and  excite  a  mutiny  among  the  other  feamen  on 
board  the  fame  i  wherefore  the  (aid  William  Ct  then  and  there  to 

wit, 
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Vit»  on  the  day  and  year  laft  afbrcfaid,  at  Cape  Coaft  Caflle,  }n 
the  iaid  declaration  mentioned,  in  order  to  put  an  end  to  the  faid 
mutiny,  and  prevent  the  further  progrcfs  thereof*  and  for  the  fecu* 
rity  of  the  faid  (hip  and  the  cargo  then  on  board  her,  necefiarily  dif* 
mifled  and  difcbarged  the  faid  John  from  the  faid  (hip,  and  pre* 
▼ented  and  hindered  him  from  acting  or  ferving  any  longer  as  fuch 
feaman  or  mariner  in  and  on  board  the  fame,  as  he  lawfully  might 
for  the  caufe  aforefaid ;  and  this  he  is  ready  to  verify :  and  there- 
fore  be  prays  judgment  if  the  faid  John  ought  to  have  his  aforeiaid 
aiSion  thereof  maintained  againfi  him.  Sec*  J.  Adair. 

MIDDLESEX.     Gilbert  Sheldon   complains    of  John   Hill,  Covenant onar. 

otherwife,  &c.  being,  &c. ;  for  that  whereas  by  certain  articles  ^^^  ^L^^' 

of  agreement  made,  &c.  (make  a  profert   of  the  articles,  *nd^mei«  JT"* 

then  recite  the  dt::mife  and  leflees  covenant  for  payment  of  the  reou 

rents,  and  then  proceed  with  a  recital  of  the  defendant's  covenant 

for  iecuring  the  payment  thereof,  which  in  this  cafe  was  to  the 

effeA  following) :  .-:  nd  the  faid  John  did  in  and  by  the  &id  articles 

bind  himfelf  to  the  faid  Gilbert  tor  the  true  payment  of  the  faid 

yearly  rent  of  fifty  two  pounds,  by  the  faid  Edmund  Winter  to 

the  (aid  Gilbert  Sheldon,  at  the  times  and  in  the  proportions  be* 

fore  mentioned  for  payment  thereof,  as  by  the  iaid  articles  of 

agreement,   relation,  being  thereunto  had,  will    (amongft  other 

things)  more  fully  and  at  large  appear;  by  virtue  of  which  faid 

articles  of  agreement  the  faid  Edmund  Winter  in  the  faid  anicles' 

named,  atter  the  making  thereof,  to  wit,  on  the  iaid  eighteenth 

day  of  April,  in  the  year  1780  aforefaid,  to  wit,  at  Weftminiler 

aforefaid,  entered  into  all  aod  lingular  the  faid  premifes  thereby 

demifed,  with  the  appurtenances,  and  became  and  was  and  ftill  is 

pofieflTed  thereof  for  the  faid  term  fo  to  him  thereof  demifed  as 

aforefaid;  and  the  faid  Gilbert  further  faith,  that  although  he  the 

(aid  Gilbert  always  from  the  time  of  the  making  of  the  faM  articles 

of  agreement,  hitherto  hath  well  and  truly  performed  and  fulfilled 

all  things  therein  contained,  on  his  part  and  behalf  to  be  performed 

and  fulnlled,  according  to  the  true  intent  and  meaning  of  the  faid 

articles,  to  wit,  at  Weftminfter  aforefaid;  yet  proteiling  that  the 

£ud  John  hath  not  performed  or  fulfilled  any  thing  in  the  faid  ar« 

tides  of  agreement  contained  on  his  part  and  behalf  to  be  per* 

formed  and  fulfilled,  he  the  faid  Gilbert  in  hOi  faith,  diat  twenty^ 

fix  pounds  of  the  aforeiaid  rent  of  fifty  two  pounds  in  the  faid  ar- 

tides  mentioned,  and  referved  for  one  half  year  of  the  faid  term 

thereby  demifed,  ended  on  the  twenty-»ninth  day  of  September,  in 

the  year  1780  aforefaid,  at  and  on  that  day  in  the  year  aforeiaid, 

to  wit,  at  WeftminAer  aforefaid,  became  due  and  in  arrear  frooa 

the  (aid  Edmund  on  the  faid  articles  of  agreement  mentioned,  to  the 

(aid  Gilbert,  and  fo  continued  from  theoce  until  and  at  and  afber 

the  end  of  the  faid  twenty-ninth  day  of  September,  in  the  year 

I7S0  aforefaid,  contriving  to  the  form  aod  effo^of  the  iaid  articles 

3  of 
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of  agreemefit,  and  the  covefnnt  of  the  hid  Edwird  in  Aat  bdnlf 
iDaae  as  aforefatd,  whereby  the  faid  John  according  to  the  teDure ; 
and  efFeA  of  the  faid  articles  of  agreement,  and  the  corenant  of 
him  the  faid  John  lA  that  behalf  made  as  afore&id,  afterwards,  and 
vbilft  the  (aid  twenty-fix  pounds  of  the  rent  aforefaid  were  due,  ov* 
in^  in  arrear,  and  unpaid  from  the  (aid  Edmund  to  the  (aid  Gilbert 
as  aibreiaid,  to  wit,  on  the  twentieth  day  of  September,  in  the  jear 
X780  aforefaid,  at  Weftminfter  aferefaid,  became  liable  to  pay  co 
the  (aid  Gilbert  the  &id  twenty-fix  pounds  of  the  rent  aforefaid,  fii 
due,  owing,  in  arrear,  and  unpaid  to  him  as  aforefaid,  whereof  tbo 
laid  John  afterwards,  and  before  the  exhibiting  the  bill  of  the  did 
Gilbert,  to  wit,  on  the  day  and  year  laft  aforefaid,  at  Weftmin(ler 
aforefaid*  had  notice;  and  wa8reque(fe0d  by  the  faid  Gilbert  to  pay 
him  the  &id  twenty-fix  pounds  of  the  rent  aiforefaid  fo  due  and  in  ar- 
fear  to  him  as  aforefeid ;  but  the  faid  Gilbert  in  fad  further  (aith^ 
that  the  fiud  John  did  not  then  and  there  pay,  nor  hath  be  at  any 
time  fince  hitherto  paid  the  feid  twenty-fix  pounds  of  the  rent  afefe-^ 
ftid  fo  due  and  in  arrear  as  aforefaid,  or  any  part  thereof  to  the 
Aid  Gilbert,  contrary  to  the  tenor  and  effeSt  cf  the  faid  articles  of 
afgreement,  and  of  the  covenant  of  the  faid  John  in  that  behalf 
made  as  aforeiaid,  but  the  &me  are,  and  every  part  thereof  is  i^ilt 
in  arrear  and  unpaid  to  the  faid  Gilbert,  either  by  the  faid  John  or 
the  fiud  Edmund  in  the  faid  articles  of  agreement  mentioned,  19 
wit,  at  Weftminfter  afore&id  ;  and  fo  the  faid  Gilbert  bith  thar 
he  die  (aid  John  hath  not  kept  his  faid  covenant  fo  by  hiai  made 
with  the  faid  Gilbert  as  aforefaid  (although  often  requefted),  but 
hath  brdken  the  (ame*  and  to  keep  the  fame  with  the  faid  Oilbeit 
hitherto  whdiy  reftifed,  and  ftill  refufes  fo  to  do ;  damages»  tec. ; 
and  therefore  be  brings  his  fuit^  &c. ;  pledges.  Sic. 

V.  Lawesa 


Trinity  Term,  in  the  eighth  year  of  the  reign  of  king  Geom  the 
Third.  Cooke.  Here^>fore  as  it  appeareth  of  the  term  of  Eaftef^ 
laft  paft  in  the  fix  hundred  and  firft,  fix  hundred  and  fecond,  and 
fix  hundred  and  third  roils,  it  is  thus  conuined : 

Bin  againft  an  MIDDLESEX  to  wit.  Be  it  remembered,  that  on  the  twenty* 
attorney  ofC.B.  uj,jy,  ^  of  April,  in  this  fame  term-,  James  Innes  came  here  iftto 
^tkl^^rfSM^.  court,  by  Clement  Hall,  his  attorney,  and  exhibited  to  the 
ijM  betwcendel  j^iccs  of  oMf  (aid  lord  the  king  here,  his  certain  bill  againff 
fendant  iod  £dmuad  Lacon,  gentleman,  one  of*  the  attornies  of  the  court  of 
plaintjiT,  his      om*  ]ord  the  king  of  the  bench,  prefent  here  in  court  in  his  proper 

wM^tf"^  perfon^  the  tenor  of  which  (aid  bill  (bllows  m  thcfe  wordfe: 

plainiiff  an  tn»  '^^  die  jufticcs  of  our  lord  the  now  king  of  the  bench:  Mid* 
nuity}  breach  diefex»  to  wit.  James  Innes,  by  Clement  Hall,  hts  attonieyy 
for  not  paying  complains  of  Edmund  Lacon,  gentleman,  one  of  the  attornies  of 
^'  our  lord  the  now  king  of  the  bench,  here  prefent  here  in  court  in 

his  QWB  proper  perfoo,  of  a  plea  of  covenant  broken :  For  that 

whereas 
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by  a  certain  iodenture  swde  on  Ihe  tiiird  iaj  of  March 
1767^  at  Wcftminfter,  in  the  iatd  county  of  MidcUefex,  between 
tbe  Said  Jaines>  by  the  name  and  addition  of  James  Inne^,  of  the 
parifh  of  St.  James'Sy  Weftmtnfter,  in  the  county  of  MiddlefcXy 
eiqtiire,  and  a  captain  in  tbe  navy,  of  the  one  part;  and  the  iaid 
£dinuivi,  by  the  name  and  addition  of  Kdmund  Lacon,  of  Gray's* 
inn»  in  the  £iid  couptyof  Middlefax,  gentletnan,  of  the  other  part, 
(the  one  part  of  which  faid  indenture^  fcakd  with  tbe  feal  of  the 
&id  Edmund,  the  £iid  Janes  now  brills  into  court,  the  date 
whereof  is  the  £une  day  and  year  aforefiud),  tbe  (aid  James  fior  and 
in  Goofideration  of  the  corenants  and  agreements  thereinafter  con- 
tained, on  the  part  apd  behalf  of  the  iaid  Edmund^  his  executors 
and  adminiftratorsy  to  be  paid^  keptt  done,  and  performed^  did 
thereby  for  himfel^  his  hcirS|  executors  and  adminiflrators,  cove^. 
nantt  promife,  and  agree  to^  and  with  the  laid  Edmund,  his  eice- 
cntors  and  achniniftratorsy  in  manner  and  form  foUowing,  that  is 
CO  lay,  that  Sarah  Innes,  the  wife  of  the  £ud  James^  and  the  • 
daughter  of  lum  the  faid  Edmund,  (hould  and  might  peaceably  and 
qaiedy,  and  without  any  contradiSion,  controul,  mtemiption, 
moleflattion,  or  difturbance  whatfoever,  of,  by,  or  from  the  find 
JameSy  or  for  his  order,  direftion,  or  procurement,  dtredly  or 
in^redJy  from  time  to  time,  and  at  all  times  hereafter,  go^  live  • 
and  refide  at  fuch  phce  or  places,  and  in  fach  manner  as  Bke  fliould 
think  fit,  ieparate  and  apart  from  the  faid  James  her  hu(band :  and 
the  bid  Edmund  did  for  himfelf,  his  heirs,  executors  and  admi- 
niftrators,  covenant,  promife,  and  agree  to,  and  with  the  faid 
James,  his  heirs,  executors,  and  adminiftrators,  by  the  (aid  in* 
dcBture  in  manner  and  form  following,  that  is  to  fay,  that  the  (aid 
James  obferving,  per(brnnng,  fulfilling,  and  keeping  tbe  (aid  co- 
venants and  agreements  in  the  faid  indenture  contained,  on  his  part 
and  behalf  to  he  kept,  done,  and  performed^  then  the  faid  Edmund, 
his  executors,  and  adminiiirators  (houM  and  would  from  time  to 
time,  and  at  all  times  thereafter,  during  fuch  times  as  the  (aid  James 
and  Sarah  his  wife  (hould  live  feparate  and  apart  from  each  other, 
well  and  fu(ficientiy  fave  and  keep  harmlefs  aad  indemnified  the 
bid  James,  his  heirs,  executors,  and  adminiAraiors,  and  his  and 
their  lands,  goods,  chattels,  and  e(Fe^  fipom  and  againil  tbe  pay- 
ment olatt  debts  whatfoever,  whkb  (be  the  faid  Sarah  Innes  had 
centraded  with  any  perfen  or  perfons  wbomlbevery  for  neeefi^ries* 
or  otherwrfe,  either  before  her  insermarrisge  with  the  faid  James, 
or  fince  the  (evenleenth  day  of  June  then  hiA  paflj  and  al(o  fron^ 
and  agaifi(b  the  pa]pment  of  all  focb  ether  debt  or  debts  a^  Ae  the 
(aid  innes  flk>tild  or  might  thereafter  contradi  with  any  perfon  or    ' 
perfons  wbatlbever,  for  nect(Biries  or  otherwkef  during  fttch  their 
dkid  feparatioA')  and  atfo  from  and  agatnft  alt  cofts,  charges  and 
damages  which  hethe  £iid  James^  hishairs^  executors,  or  admi* 
niftratoGS  (hould  or  might  be  compiled  by  law  or  equity  to  pay  or 
fuftain,  or  be  put  unto  for  or  on  aecounc  of  any  fuch-debt  or  debts 
flit  the  faid  Sarah  irnies  had  contraded>  either  before  her 

inter« 
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inietniarrkge  with  the  fiud  James^  or  fince  the  feventeenllf  itf 
of  June  then  laft  pad,  or  (hould  or  might  thereafter  contrad  dor* 
ing  fuch  reparation  as  aforefaid :  and  alio  tiiat  flie  the  fiiid  Sanh 
Innes  fliould  not  nor  would  at  any  time  or  times  in  any  wife  ioter'* 
rupt,  difturb,  or  trouble  the  fatd  Jfamesin  his  manner  of  Hiring,  er 
by  following  him,  or  abufing  him  by  ill  language,  or  otherwife 
howfoever,  and  that  he  (hould  and  might  attend  or  go  about  his 
lawful  bufinefs  from  time  to  time,  peaceably  and  quietly,  without 
^ny  interruption,  moleftation,  or  trouble  by  or  from  her,  or  any 
other  plerfon  or  perfons  by  her  order,  diredion,  or  procurement 
in  any  wife  howfoever ;  and  moreover  that  he  the  laid  Edmund,  Us 
executors  and  adminiftrators,  (hould  and  would  well  and  truly  pay^ 
or  cau(e  to  be  paid  unto  the  faid  James,  the  clear  yearly  fum  of 
one  hundred  pounds,  of  lawful  money  of  Great  Britain,  by  half 
yearly  payments,  namely,  on  the  twenty-fifth  day  of  March,  and 
the  twenty-ninth  day  September,  the  Aim  of  fifty  pounds,  part 
thereof,  being  the  intereft  of  the  fum  of  one  tfooufand  pouiids,  for 
and  during  the  life  of  the  faid  James,  and  fifty  pounds,  refidue  of 
the  (aid  one  hundred  pounds,  during  the  joint  lives  of  the  faid  Sarah 
lanes  (heretofore  Sarah  Breton),  arid  to  the  faid  Edmund,  accord- 
ing to  the  fttpulations  mentioned  in  a  certain  memorandum  or 
agreement  of  the  twenty*fourth  day  of  September  1762,  made  pre- 
vious  to  the  marriage  of  the  faid  Jaipes  and  Sarah  hts  wife;  in 
confideration  whereof,  and  for  other  confiderations  therein  before^ 
mentioned,  he  the  faid  James  for  himfelt,  his  heirs,  executors,  and 
admtni{hators,did  thereby  covenant,  promife,  and  agree  to,  and  with 
the  (aid  Edmund,  hi^  executors  and  adminifirators,  that  it  (hould 
and  might  be  lawful  to  and  for  the  faid  Edmund,  his  executors  and 
adminiitrators,  to  dedudl  and  defalk  out  of  the  faid  yearly  fum  of 
one  hundred  pounds,  the  clear  yearly  fum  of  fifty  pounds,  of  like 
lawful  money,  to  be  by  him  or  them  paid  and  applied,  during  fuch 
reparation  as  aforefaid,  for  and  towards  the  fupport  and  maintenance 
of  the  faid  Sarah  Innes,  and  for  her  fole  and  (eparate  ufe  and  bene- 
fit, and  to  be  paid  into  her  own  proper  hands,  and  her  receipt  in 
writing  to  be  from  time  to  time  fuficient  difcharge  anddifcbarges 
for  the  fame,  which  (aid  yearly  fum  of  fifty  pounds  was  to  commence 
and  be  payable  unto  the  fiud  Sarah  Innes  from  Michaelmas  day  laft, 
as  by  the  (aid  indenture  more  fuUv  appears ;  and  although  the  fiud 
James  hath  always  well  and  truly  obferved,  performed,  fulfiUedy 
and  kept  all  and  (uigular  the  covenants,  chufes,  and  agreemeats  ia 
the  (aid  indenture  contained,  on  his  part  and  behalf  to  be  obferved, 
performed,  fulfilled  and  kept,  yet  profiefting  that  the  (aid'EdoMuid 
hath  not  well  and  truly  obferved,  performed,  fulfilled,  or  kept  any 
of  the  covenants,  claufes,  and  agreements  in  the  bid  indeaturs 
contained,  on  his  part  and  behalf  to  be  obferved^  pecfiMrmed,  kl* 
filled,  and  kept  i  in  hSt  the  faid  James  faith,  that  on  the  tweotf^ 
fifth  day  of  March,  in  the  year  of  Our  Lord  1768,  fifty  pounds 
for  two  half  yearly  payments  of  the  (aid  yearly  fum  of  one  hundred 
pounds  becanie  due  and  owing  from  the  faid  Edmund  to  the  (iad 
James;  yet  the  faid  Edmund,  although  often  requefted,  hathBot 
yet  paid  cb(  faid  (un^  of  fifty  pounds,  or  any  part  thereof  to  the  Cod 
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'Jvmesi  but  to  pay  the  fame  to  the  (aid  James  he  the  faid  Edmund 
hath  altogether  refufed,  and  ftill  doth  refufe,  and  fo  the  faid  James 
faith,  that  the  faid  Edmund  hath  not  kept  with  him  the  covenant 
made  between  them  as  aforefiiid,  but  hath  broken  the  fame,  and  to 
keep  the  iame  with  the  faid  James  hath  hitherto  altogether  re- 
fufed, and  ftill  does  refufe,  to  the  damage  of  the  faid  James  of  one 
hundred  pounds  ;  and  therefore  he  prays  his  remedy. 

And  the  faid  Edmund,  in  his  own  proper  perfon,  comes  and  Plea  craves  oyor 
defends  the  wrong  and  injury,  when,  &c.  and  craves  oyer  of  the  o^^hcarticit*, 
laid  indenture  in  the  faid  declaration  mentioned,  and  it  is  read  to 
hifli  in  thefe  Words,  to  wit :  this  indenture,  made  the  third  day  of 
March  in  the  year  of  Our  Lord  1767,  between  James  Innes,  of 
the  parifh  of  St.  James,  Weftminfter,  in  the  county  of  Middle- 
sex, efquire,  a  captain  in  the  navy,  of  the  one  part,  and  Edmund 
Lacon,  of  GrayVInn,  in  the  faid  county  of  Middlefex,  gentle* 
man,  of  the   other  part:    In  the  firfl  place  he  the  faid  James 
3nnes,  for  and  in  confideration  of  the  covenants  and  agreements 
hereinafter  contained  on  the  part  and  behalf  of  the  faid  Edward 
Lacon,  his  executors  and  adminiftrators,  to  be  paid,  kept,  done, 
and  performed,  doth  hereby,  for  himfelf,  his  heirs,  executors,  and 
adminiftrators,  covenant,  promife,  and  agree,   to  and  with  the 
laid  Edmund  Lacon,  his  executors  and  adminiftrators,  in  man^ 
ner  and  form  following,  that  is  to  (ay,  that  Sarah  Innes,  the  wife 
of  him  the  (aid  James  Innes,  and  the  daughter  of  him  the  faid  * 
£dmund  Lacon,  (hall  and  may  peaceably  and  quietly,  and  with-     - 
out  any  contradidion,  controul,  interruption,  moleftation  or  dif- 
turbance  whatever,  of,  by,  or  from  the  faid  James  Innes,  or  by 
his  order,  diredion,  or  procurement  diredily  or  indire£lly  from 
time  to  time,  and  at  all  times  from  thenceforth,  go,  live,  and  re- 
fide  at  fuch  place  or  places,  and  in  fuch  manner  as  (he  (hall  think 
fit,feparate  and  apart  from  the  faid  James  Innes,  her  hun>and :  And 
the  &id  Edmund  Lacon  doth,  for  himfelf,  his  heirs,  executors 
and  adminiftrators,  covenant,  promife,  and  agree  to  and  with  the 
(aid  Innes,  his  heirs,  executors,  and  adminiftrators,  by  thefe  pre* 
fents^  in  manner  and  form  follow^ing,  that  is  to  fay,  that  he  the 
(aid  James  Innes,  obferving,  performing,  fulfilling,  and  keeping 
the  covenants  and  agreements  in  thefe  prefents  contained  on  hia 
part  and  behalf  to  be  kept,  done,  and  performed,  then  he  the  faid 
Edmund  Lacon,  his  executors  and  adminiftrators,  (hall  and  will, 
from  time  to  time,  and  at  all  times  hereafter  during  fuch  times 
as  the  faid  James  Innes  and  Sarah  his  wife  (hall  live  feparate  and 
apart  from  each  other,  well  and  fufficiently  fave,  keep  harmlefs, 
and  indemnified  the  (aid  James  Innes,  his  heirs,  executors  and 
adminiftrators,  and  his  and  their  lands,  goods,  chattels  and  efFeds 
from  and  againft  the  payment  of  all  debts  whatfoever  which  (he  tha 
(aid  Sarah  innes  hath  contracted  with  any  perfon  or  perfons  whom* 
foever,  for  nece(raries  or  otherwife,  either   before  her  intermar- 
riage with  the  faid  James  Innes,  or  fincc  the  feventeenth  day  of 
June  now  laft  paft  ;  and  alfo  from  and  againft  the  payment  cf  all 
Vol.  IIL  Y  fuch 
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fuch  other  debt  or  debts  (he  the  (aid  Sarah  Innes  £hjill  or  may 
after  contraA  with  any  pe rfen  or  perfons  whatfoever,  for  necefla- 
ries  or  otberwife,  during  fuch  the  faid  reparation,  and  alio  from 
andagainll  all  cofts,  charges  and  damag;es,  which  he  the  faid  James 
Innes,  his  heirs,  executors  or  adminiftrators  (hall or  may  be  com* 
pelled  by  law  or  equity  to  pay  or  fuftain,  or  be  put  unto  for  or 
on  account  of  any  fuch  debt  or  debts  which  (he  the  faid  Sarah 
Innes  hath  contracted,  either  before  her  intermarriage  with  the 
*  laid  James  Innes,  or  fmce  the  (aid  feventeenth  day  of  June  lafty 

or  (hall  or  may  hereafter  contract  during  fuch  feparation  as  aforc- 
&id  ;  and  alfo,  that  (he  the  faid  Sarah  Innes  (hall  not^  nor  will  at 
any  time  or  times  in  anywife  interrupt,  difturb,  or  trouble  the  fiud 
James  Innes  in  his  manner  of  living,  or  by  following  him  or  abul^ 
jng  him  by  ill  language  or  otherwife  howfoever,  and  that  he  (hall 
and  may  attend  and  go  about  his  lawful  bu(inefs,  from  time  to 
time,  peaceably  and  quietly,  without  any  interruption,  molefta- 
tion,  or  trouble,  by  or  from  her  or  any  other  perfonor  perfons,  bj 
ber  order,  diredion,  or  procurement,  in  anywife  howfoever  ;and 
moreover,  that  the  (aid  Edmund  Lacon,his  executors  or  admiaif- 
tratorf,  (hall  and  will  well  and  truly  pay,  or  caufe  to  be  paid  unto 
the  faid  James  Innes,  the  clear  yearly  fum  of  one  hundred  pounds 
of  lawful  money  of  Great -Britain,  by  half  yearly  payments,  viz. 
on  the  twenty-fifth  day  of  March,  and  the  twenty-ninth  day  of 
September,  that  is  to  fay,  the  fum  of  fifty  pounds,  part  thereof, 
being  the  intereft  of  the  fum  of  one  thoufand  pounds,  for  anddur* 
ing  the  life  of  the  faid    James  Innes,  and  fifty  pounds,    refi* 
due  of  the  faid  one  hundred  pounds,  during  the  joint  lives  of  the 
faid  Sarah  Innes  (heretofore  Sarah  Breton),  and  of  the  faid  £d<- 
mund  Lacon,  according  to  the  flipulations  mentioned  in  a  cercaia 
memorandum  or  agreement  of  the  twenty-fourth  of  September 
1762,  made  previous  to  the  marriage  of  the  faid  James  Innes  and 
Sarah  his  wife;  in  confideration  whereof,  and  for  other  confider- 
ations  hereinbefore  mentioned,  he  the  faid  James  Innes,  for  hiai« 
felf,  his  heirs,  executors  and  adminiftrators,  doth  hereby  cove- 
nant, promife,  and  agree,  to  and  with  the  faid  Edmund  Lacon^ 
his  executors  and  adminiftrators,  that  it  (hall  and  may  be  lawful  to 
and  for  the  faid  Kdmund  Lacon,  his  executors  and  adminiftrators, 
•       to  dedud  and  defalk  out  of  the  faid  yearly  fum  of  one  hundred 
pounds  the  clear  yearly  fum  of  fifty  pounds  of  like  lawful  money, 
to  be  by  him  or  them  paid  and  applied  during  fuch  feparation  as 
aforefaid,  for  and  towards  the  fupport  and  maintenance  of  the  (aid 
Sarah  Innes,  and  for  her  fole  and  feparate  ufe  and  benefit,  and  to 
be  paid  into  her  own  proper  hands,  and  her  receipt  in  writing  to 
be  from  time  to  time  a  fufiicient  difcharge  and  difcharges  for  the 
fame ;  which  faid  yearly  fum  of  fifty  pounds  is  to  commence  and 
be  payable  unto  the  faid  Sarah  Innes  from  Michaelmas  Day  laft  ; 
and  Lflly,  it  is  hereby  agreed,  by  and  between  the  faid  parties  to 
thefe  prcfents,  that  upon  the  faid  Edmund  Lacon,  his  executors  or 
adminiihators,  producing  and  delivering  from  time  to  time  (half- 
yearly)  the  receipt  of  the  faid  Sarah  Innes  for  the  fum.  of  twenty* 

five 
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Bwe  pounds  (being  the  half-yearly  pa3mfient  of  the  fum  of  fifty 

ENinds)    unto  the  (aid  James  Innes,  or  unto  William  Innes ^  of 
ime-ftreet-fquarcy  Loildon,  irerchant  (the  agent  for  the  time 
being  of  the  faid  James  Innes),  or  to  fuch  other  perfon  from  time 
to  time  as  he  the  (aid  James  Innes  (hall  appoint,  that  then  and  in 
fuch  cafe  fuch  receipt,  from  time  to  time,  fh.Ul  be  a  fufficient  dif« 
c^harge  to  the  faid  Edmund  Lacon  for  the  faid  twenty- five  pounds, 
(part  of  the  faid  fum  of  fifty  pounds  hereby  agreed  to  be  annually 
paid  or  allowed  her  for  the  purpofes  aforefaid,  and  that   upon 
the  Ciid  Edmund  Lacon,  his  executors  or  adminiflrators,  paying 
the  other  tiventy-five  pounds  half-yearly)  unto  the  faid  William 
Innes,     for    the   ufe  of  the  faid    James    Innes,  or  to  whom 
dfe  he  the  bid  James  Innes  (hall  appoint^  that  then  the  receipt 
of  the  faid  William  Innes,  or  of  fuch  other  perfon  to  be  appoint'* 
ed  by  the  faid  James  Innes  for  the  time  beine,  ^all  be  a  fufficient 
difcharge  for  the  faid  twenty^five  pounds  to  the  faid  E.  L  his  exe- 
cutors or  adniiniflrators,  in  the  fame  manner  as  if  fuch  receipt 
had  been  given  and  figned  by  the  faid  James  Innes,  his  executors 
or  adminiftrators :  Provided  always,  that  in  cafe  the  faid  James 
Innes  and  Sarah  his  wife  fhill  at  any  time  hereafter  cohabit  and 
live  together  for  the  fpace  of  fourteen  days  and  upwards,  then 
and  in  fuch  cafe  the  prefent  indenture,  in  refpefl  of  the  faid  year« 
ly  payment  of  the  faid  fum  of  one  hundred  pounds,  and  of  fuch 
debts  as  fhall,  from  and  after  the  time  of  fijch  cohabitation  as 
aforefaid,  be  by  her  the  faid  Sarah  Innes  contracted,  (hall  ccafe, 
determine,  and  be  utterly  void  and  of  no  effed,  any  thing  herein- 
before contained  to  the  contrary  thereof  notwichf^anding :  In  wit- 
nefs  the  (aid  parties  to  thefe  prefents  have  hereunto  interchange* 
ably  fet  dieir  hands  and  feals,  the  dav  and  year  firft  above  written, 
which  bein^  read  and  heard,  the   faid  Edmund   faith,    that  the 
laid  Janes  innes  ought  not  to  have  his  aforefaid  a(5^ion  thereof 
maintained  asainft  him,  becaufe  protefting  that  the  declaration  Protedin^  that 
aforeiaid,  and  the  matters  therein  contained,  are  not  fufficient  In  ^^*  *^®    ^^^' 
law  for  the  faM  James  Innes  to  have  his  aforefaid  aaion  thereof  Std'oo^bi^o^ 
maintained  aeainft  him  the  faid  Edmund ;  proteding  alfo,  that  on  due. 
Ae  twenty*nfth  day  of  March  1768,  in  the  faid  declaration  men- 
tioned, fifty  pounds  for  two  half-yearly  payments  of  the  faid  year* 
ly  fum  of  one  hundred  pounds,  did  not  become  due  and  owing        ' 
firom  the  faid  Edmund  to  the  faid  James,  as  the  faid  James  hath 
in  his  declaration  aforefaid  above  in  that  behalf  alledged  :  for  plea 
in  this  behalf  the  faid  Edmund  faith,  that  the  faid  Sarah  Innes,  in 
the  faid  declaration  and  in  the  indenture  aforefaid  named«  on  the 
I    day  of  exhibiting  of  the  bill  of  the  faid  James  againft,  was,  and  from 
thence  hitherto  hath  been,  and  ftill  is  living  and  in  full  life,  to  wit, 
tt  Wcftminfter  aforefaid,  and  that  the  faid  James  and  barah  his 
wife  have,    from  the  time  of   ti.e    making  of  the   indenrurc 
ftforeCud  until  and  upon  the  faid  twenty->fitth    day  of  March 
in  the  year  of  Our  Lord  176)^,  in  the  faid  declaration  above  PIa>f)t:ir  t^A 
mentioned,  and  from  thence  until  the  day  of  exhibiting  of  the  bill  wife  cent  nv^r  19 
ef  the  bid  James  againft  the  faid  Edmund,  continued  to  IWe  fepa-  ^^*  &p'^'»'«- 

Y  a  rate 
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rate  aiid  apart  from  each  other,  according  to  the  tenor,  true  iW 
Byreafonwhere-  fent  and  meaning  of  the  faid  indenture;  and  that,  by  reafon  of  di& 
of  (he  became  f^jj  prcmjfes,  and  according  to  the  tenor,  true  intent  and  mean- 
entitled  to  re-  j^^    ^^  ^^^  ^^jj  indenture,  the  faid  Sarah  Innes  the  wife  of  the 

ccive  the  annui-  ^  P.  ^  ,  *  ••iji  i  ••!_ 

ty  of  looi.  ac-  f^^d  James  innes,  became  mtitled  to  have  and  receive  mto  her  pro- 
cording  to  the  per  hands,  and  for  her  fole  and  feparate  ufe  and  benefit,  out  of  the 
tenor  of  the  ar-  faid  yearly  fum  of  one  hundred  pounds  in  the  (aid  indenture  men- 
tides.  tioned,  accruing  and  growing  due  from  Michaelmas-day  in  the 

year  of  Our  Lord  1766,  until  the  day  of  exhibiting  the  bill  of  the 
faid  James  againft  the  faid  Edmund,  the  clear  yearly  fum  of  fiftjr 
pounds,  to  wit,  by  half-yearly  payments,  and  to  give  to  him  the 
faid  Edmund,  from  time  to  time,  receipts  in  writing  for  all  and 
every  fuch  fum  and  fums  of  money,  amounting  to  the  fum  of  fifcy 
pounds  yearly  and  no  more,  as  he  the  faid  Edmund  (hould,  under 
and  by  virtue  of  the  (aid  indenture,  pay  to  her  the  faid  Sarah  Innes 
according  to  the  tenor,  true  intent  and  meaning  of  the  faid  in- 
denture :  And  the  faid  Edmund  further  faith,  that  under  and  by 
virtue  of  the  indenture  aforefaid,  after  the  making  of  the  (aid  in- 
denture, and  before  the  day  of  exhibiting  the  bill  of  the  (aid  James 
againft  the  faid  Edmund,  to  wit,  on  the  twenty-ninth  day  of  Sep- 
tember 1767,  to  wit,  at  Weftminfter  aforefaid,  there  became  due^ 
and  under  and  by  virtue  of  the  indenture  aforefaid,  from  him  the 
faid  Edmund  the  fum  of  fifty  pounds  only  and  no  more,  for  half 
the  yearly  fum  of  one  hundred  pounds  in  the  faid  indenture 
mentioned,  and  which,  according  to  the  tenor  of  the  (aid  inden- 
ture, was  payable  in  manner  following,  to  wit,  the  fum  of  twen- 
ty-five pounds,  one  half  of  fuch  half-yearly  payment  unto  the  (aid 
James,  and  twenty-five  pounds,  refidue  of  the  faid  half-yearly 
payment,  to  the  (aid  S.  1.  for  her  fole  and  feparate  ufe  and  bene- 
fit ;  and  that  the  faid  fum  of  fifty  pounds,  fo  being  due  as  aforefaid 
for  fuch  half-yearly  payment,  and  the  fame  being  payable  in  man- 
ner aforefaid,  he  the  faid  Edmund  afterwards,  and  before  the  day  of 
the  exhibiting  of  the  bill  of  the  faid  J  ames  againfl  him  the  (aidEdmund, 
to  wit,  on  the  day  and  year  laft  aforefaid,  at  Wef^infter  aforefaid, 
did  pay  the  one  half  of  fuch  half-yearly  payment,  to  wit,  the  (kid 
fum  of  twenty-five  pounds,  to  which  the  faid  James  was  entitled 
in  form  aforefaid  unto  the  faid  James,  according  to  the  tenor, 
true  intent  and  meaning  of  the  aforefaid  indenture,  and  of  the  co- 
venant of  the  faid  Edmund  fo  by  him  made  in  this  behalf  as  afore- 
faid, to  wit,  atWeftminfter  aforefaid :  And  the  faid  Edmund  fur- 
ther faith,  that  he  the  faid  Edmund  afterwards,  and  before  the 
day  of  exhibiting  the  bill  of  the  faid  James  againft  the  faid  Ed- 
mund, to  wit,  on  the  day  and  year  lait  aforefaid,  at  Weffaninficr 
aforefaid,  did  pay  the  other  half  of  the  faid  half-yearly  payment, 
to  wit,  the  fum  of  twenty-five  pounds,  being  the  refidue  of  the 
faid  half-yearly  payment,  unto  •the  faid  Sarah  Innes,  and  into  her 
proper  hands,  and  to  and  for  her  fole  and  feparate  ufe  and  benefit, 
according  to  the  tenor,  true  intent  and  meaning  of  the  (aid  inden- 
ture, and  of  the  aforefaid  covenant  of  the  faid  Edmund  fo  by  him 
made  ia  this  behalf  as  aforefaid  j  and  that  the  (aid  Sarah  Innes 

then 
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then  and  there,  to  wit,  on  the  day  and  year  laft  aForefaid,  at  Weft- 
minfter  aforefaid,  according  to  and  by  virtue  of  the  power  given 
and  granted  to  her  the  (aid  Sarah'Innes  in  and  by  virtue  of  the 
faid  indenture  aforelaid,  did  give  to  the  faid  Edmund  a  receipt  for 
the  faid  fum  of  twenty-five  pounds,  fo  being  the  half  of  fuch 
half-yearly  payment;  and  that  he  the  faid  Edmund  did  afterwards, 
to  wit,  on  the  day  and  year  laft  aforefaid,  at  Weftminfter  afore- 
faid, produce  and  deliver  to  the  faid  William  Innes,  in  the  faid 
indenture  mentioned,  the  agent  of  the  (aid  James,  the  faid  receipt 
of  the  faid  Sarah  Innes  for  the  (aid  laft-mentioned  fum  of  twenty- 
five  pounds,  being  fuch  half-yearly  payment  of  the  faid  fum  of 
fifty  pounds,  to  which  the  faid  Sar^  Innes  was  fo  intitled  in  form 
afbrelaid,  he  the  faid  James,  not  having  made  any  appointment 
for  the  delivery  of  the  receipt  aforefaid  to  any  other  perfon  whom* 
foever,  according  to  the  tenor,  true  intent  and  meaning  of  the 
(aid  indenture,  and  of  the  aforefaid  covenant  of  the  (aid  Edmund 
lb  by  him  made  in  this  behalf  as  aforefaid,  to  wit,  at  Weftmin* 
fier  aforefaid:  And  the  faid  Edmund  further  faith,  that  under  and 
by  virtue  of  the  indenture  aforefaid,  after  the  making  of  the  faid 
indenture,  and  before  the  day  of  exhibiting  of  the  bill  of  the  faid 
James  againft  the  (aid  Edmund,  and  after  the  making  of  the  pay- 
ment laft  aforefaid,  to  wit,  on  the  twenty-fifth  day  of  March,  in 
the  year,  &c.  1768,  to  wit,  at  Weftminfter  aforefaid,  there  be- 
came due  under  and  by  virtue  of  the  indenture  aforefaid,  from 
him  the  faid  Edmund,  the  fum  of  fifty  pounds  only  and  no  more, 
for  half  the  yearly  fum  of  one  hundred  pounds  in  the  faid  inden« 
ture  mentioned,  and  which,  according  to  the  tenor  of  the  faid  in- 
denture, was  payable  in  manner  following,  to  wit,  the  fum  of 
twenty-five  pounds,  one  half  of  fuch  half-yearly  payment,  unto 
the  (aid  James,  and  twenty-five  pounds  refidue  of  the  faid  half- 
yearly  payment,  to  the  faid  Sarah  Innes,  for  her  fole  and  feparate 
ufe  and  benefit ;  and  that  the  faid  fum  of  fifty  pounds,  fo  being 
due  as  aforefaid  for  fuch  half-yearly  payment,  and  the  fame  being 
payable  in  manner  aforefaid,  he  the  faid  Edmund  afterwards,  and 
before  the  day  of  exhibiting  of  the  bill  of  the  faid  James  againft 
him  the  faid  Edmund,  to  wit,  on  the  day  and  year  laft  afore.- 
faid,  at  Weftminfter  aforefaid,  did  pay  the  one  half  of  fuch  half- 
yearly  payment,  to  wit,  the  faid  fum  of  twenty-five  pounds,  to. 
which  the  faid  James  was  intitled  in  form  laft  aforefaid  unto  the  faid 
James,  according  to  the  tenor,  true  intent  and  meaning  of  the 
aforefaid  indenture,  and  of  the  covenant  of  the  (aid  Edmund  fo  bv 
him  made  in  this  behalf  as  aforefaid,  to  wit,  at  Weftminfter  afore-- 
faid: And  the  faid  Edmund  further  faith,  that  he  the  faid  Ed- 
mund afterwards,  and  before  the  day  of  the  exhibiting  of  the  bill 
of  the  faid  James  againft  the  faid  Edmund,'to  wit,  on  the  day  and 
year  laft  afore(aid,  at  Weftminfter  aforefaid,  did  pay  the  other 
half  of  the  faid  half-yearly  payment,  to  wit,  the  fum  of  twenty- 
five  pounds,  being  the  refidue  of  the  faid  half-yearly  payment, 
unto  the  faid  Saraii  Innes,  into  her  proper  hands,  and  to  and  for 
W  fole  and  feparate  ufe  and  benefit^  according  to  the  tenor,  true 
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intent  and  meaning  of  the  faid  indenture,  and  of  the  aforefaid  co« 
▼enant  of  the  faid  Edmund  fo  by  him  made  in  this  behalf  as 
aforefaid ;  and  that  the  faid  Sarah  Innes  then  and  there,  to  wit, 
on  the  day  and  year  laft  aforefaid,  at  Wcftminfter  aforefaid,  ac- 
cording to  and  by  virtue  of  the  power  given  and  granted  to 
her  the  (aid  Sarah  Innes  in  and  by  virtue  of  the  (aid  indenture 
aforefaid,  did  give  to  ^he  faid  Edmund  a  receipt  for  the  £iid  fum 
of  twcnty-fivc  pounds,  fo  bein;*  the  half  of  fuch  half-yearly  pay- 
ments I  and  that  he  the  faid  Edmund  did  afterwards,  to  wit,  oq 
the  day  and  year  laft  aforefaid,  at  Wcftminfter  aforefaid,  produce 
and  deliver  to  the  faid  James  the  (aid  receipt  of  the  faid  Sarah 
Innes  for  the  faid  laft-mcntioned  fum  of  twent}'-five  pounds,  to 
which  fl}e  the  fajd  ^'a^ah  was  fo  entitled  in  form  laft  afbre&id. 
according  to  the  tenor,  true  intent  and  meaning  of  the  faia 
indenture,  and  of  the  aforefaid  covenant  of  the  faid  Edmund  fo 
made  by  him  in  this  behalf  as  aforefaid  ;  and  this  he  tiie  faid  Ed- 
mund is  ready  to  verify :  wherefore  he  prays  judgment  if  the  faid 
James  opght  to  h^vp  his  jiforefatd  a^ion  thereof  maintained  againft 
him*  G.  Nares. 

And  hereupon  the  faid  Jamps  prayeth  leave  to  reply  to  the  pleai 
of  the  faid  Edmund  here  until  Friday  next  after  the  morrow  of  tbf 
Holy  Trinity,  and  he  hath  it,  &c.;  the  £ime  day  is  given  to  the  faid 
Edmund  here,  &c. ;  and  now.  at  this  day  cometh  here  as  well  the 
faid  Edmund  \n  his  proper  perfon,  as  the  faid  James  by  his  attor* 
ney  ^forefaid  ^  and  upon  this  the  faid  James  faith,  that  he,  by  rea« 
fon  of  any  thing  by  the  faid  Edmund  above  in  pleading  alledged, 
ought  not  to  be  barred  from  having  his  aforeiaid  adiion  againft 
the  faid  Edmund,  becaufe  he  faith,  that  he  the  faid  Edmund  did 
pot  pay   to  the  fuid  James  the  faid  feveral  fums  of  twenty<»five 

E)uhds  and  twenty-five  pounds  in  manner  and  form  a$  the   fefd 
dmund  hath  above  tn  plea(}ing  aliedged  \  and  tl^ls  be  prays  iMy 
be  enquired  of  by  the  country.  R.  Leio^« 

And  the  faid  Edmund  doth  fo  Itkewife ;  therefore  the  fheriflF  is 
CX>mmanded  to  caafe  tp  come  here  on  Wcdnefday  next  after  three 
weeks  of  the  Holy  Trinity,  twelve,  &c.  by  whom,  Scc«  and  who 
neither,  i(c.  tp  recognize,  &c.  beqaufe  as  well,  &c« 
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MIDDLESEX,  tp  wit,  Jofeph  >^elfpn  complains  of  Ricbstrd 
Towne,  being,  4^c.  in  a  plea  of  breach  of  covenant ;  lor  that 
whereas  the  fatd  jofeph,  before  and  at  the  time  of  the  making  of 
the  agreement  he'reaf CGI*  mentioned,  was  lawfully  pofiei^ed  of  tho 
fevefai  premi&s  in^  fuch'agrcement  and  hereafter  mentioned,  with 
the  appurtenances,  for  the  then  refiduc  ^nd  remainder  of  a  certaii| 
term  of  year^  thentofore  thereof  granted,  and  iii|l  (ubfifting  and  un- 
expired, and  whereof  twer)ty*one  years  and  more  would  be  an^' 
were  to  come  and  unexpired  on  t^  twenty ^iifth  day  of  March 
next,  after  ^e  making  of  the  faid  agreemefit  and  now  laft  pafl ;  asvi 
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being  fo  thereof  pofleiTed^  whilft  he  was  fo  poflcfled,  to  wit,  oD) 
&c.  at,  &c.  by  a  certain  agreement  then  and  there  made  between 
the  faid  Jofeph,  by  the  name  of,  &c»  of  the  one  part,  and  Richard^ 
by  the  name  of,  &c.  of  the  other  part;  one  part  of  which 
agreement,  fealed  with  the  feal  of  the  faid  Richard,  the  faid 
Jofeph  rtow  brings  into  court  here,  the  date  whereof  is  the  day  and 
year  laft  aforefaid,  the  faid  Jofeph  did  (amongft  other  things)  pro# 
rnife,  &c.  &c*  [fet  out  the  agreement]  as  by  the  faid  agreement^ 
reference  being  thereto  had,  will  more  fully  appear :  And  the  faid  ' 
Jofeph  avers,  that  in  purfuance  of  the  faid  agreement  the  faid 
Jofeph  afterwards,  and  before  the  twenty-fifth  day  of  March  next, 
after  the  making  thereof,  to  wit,  on,  &c.  at,  &c.  caufed  to  be 
prepared  and  engrofled  on  parchment  duly  flamped,  a  good  and 
valid  indenture,  of  leafe  of  the  faid  premifes  in  the  faid  agree- 
ment mentioned,  for  the  faid  term  fo  thereby  agreed  to  be  granted 
as  afore&idy  and  containing  therein  fuch  covenants  and  agreements 
as  aforefaid,  together  with  a  counterpart  of  fuch  leafe,  according 
to  the  tenor  and  eflFed  of  the  faid  agreement;  and  afterwards,  to 
wit,  on,  &c.  at,  &c.  duly  executed  the  faid  leafe,  and  then  and 
there  tendered  the  fame,  together  with  fuch  counterpart  thereof 
as  aforefaid,  unto  him  the  faid. Richard,  and  then  and  there  re«> 
quired  him  to  execute  fuch  counterpart  thereof  accordingly,  and 
upon  fuch  execution  thereof  to  pay  unto  htm  the  (iaid  Jofeph  the 
faid  fum  of  fifty  pounds  in  the  faid  agreement  mentioned,  and 
thereby  agreed  to  be  paid  to  him  as  aforefaid,  as  and  for  the  ex- 
pence  of  ere<fting  and  building  the  faid  double  coach*houfe  and 
room  over  the  fame  in  manner  aforefaid ^  yet  he  the  faid  Richard 
did  not,  nor  would  then  and  there,  at  the  time  of  the  faid  Jofeph's 
fo  executing  fuch  leafe  as  aforefaid,  or  at  any  other  time  whatfo- 
ever,  then  and  there  execute  and  deliver,  nor  hath  he  as  yet  exe^ 
cuted  or  delivered  unto  him  the  faid  Jofeph  the  faid  or  any  other 
counterpart  of  fuch  leafe,  nor  did  he  then  and  there,  or  at  any 
other  time  whatfoever,  pay  or  caufe  to  be  paid,  nor  hath  as  yet 
paid,  or  caufed  to  be  paid  to  the  faid  Jofeph,  the  faid  fum  of  fifty 
pounds  in  the  faid  agreement  mentioned,  and  thereby  agreed  to 
be  paid  as  and  for  the  expence  of  ereding  and  building  the  faid 
double  coach-houfe  and  room  over  the  fame  in  manner  aforefaid, 
but  then  and  there  refufed  fo  to  do,  or  to  accept  fuch  leafe,  and 
therein  wholly  failed  and  made  default,  contrary  to  the  tenor  and 
effedof  the  faid  agreement,  and  of  the  faid  covenant  fo  by  him 
in  that  behalf  made  as  aforeiaid :  and  fo  the  faid  Jofeph  fays,  that 
he  the  the  faid  Richard  (although  often  requefled)  hath  not  kept 
bis  (aid  covenant  fb  by  him  made  with  the  faid  Jofeph  in  this  be- 
half as  aforeiaid,  but  hath  broken  the  fame,  and  to  keep  the  fame 
with  the  faid  Jofeph  hath  hitherto  wholly  refufed,  and  ftill  rcfufes 
(b  to  do ;  wherefore  the  faid  Jofeph  faith,  that  he  is  injured,  and 
bath  fuflained  damages  to  the  value  of  two  hundred  pounds,  and 
therefore  he  brings  his  fuit,  &c.  Y*  Law£8, 
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^xchcTJ""  ^^^  LONDON,  to  wit.  John  Walker  and  ElizabcthWalkcr,dcbtors 
^hllott^arJ  feme  ^uidcomplainants  of  our  fovereign  lord  the  prefent  king,  comebcfort 
on  artidcsoTa-  ^^^  barons  of  the  exchequer  at  Weftminftcr,  on  the  fixth  day  of 
greement  to  be-  November  in  the  fame  term,  by  Richard  Edmunds  their  attCMmey, 
come  a  co-part-  and  complain  by  bill  againfl:  Jofeph  Harris,  prefent  here  in  court 
TfeZlffl^rl  *®  ^^^  ^^y»  °^  *  P*^*  ^^  covenant  broken :  for  that  whereas, 
^ivg^to  tbe^cu'io^  by  a  certain  agreement  made  the  fixth  day  of  Auguft,  in  the  year 
ohbe  dtyofLoti.  of  Our  Lord  1792,  to  wit,  at  London  aforefaid,  in  the  pari(h  of 
doriy  carrying  on  St.  Mary-le*Bow  in  the  ward  of  Cheap,  between  the  laid  John 
the  trade  of  a  and  Elizabeth,  by  the  refpe£^ive  names  and  defcriptions  of  John 
vcri^dSr  ^a'^«^  of  CornhiU,  in  the  city  of  London,  printfeUer,  canrer, 
'  *  and  gilder,  and  Elizabeth  his  wife,  of  the  firft  part,  one  Thomas 

Morgan,  by  the  name  and  defcription  of  Thomas  Morgan,  of  the 
Inner  Temple,  London,  efquire,  of  the  fecond  part,  and  die  £ud 
Jofeph  Harris,  by  the  name  and  defcription  of  Joieph  Harris, 
of  the  city  of  Briftol,  fugar  refiner,  of  the  third  part  (one 
part  of  which  faid  agreement,  fealed  with  the  kaJL  of  die 
faid  Jofeph,  the  faid  John  and  Elizabeth  now  bring  here  into 
court,  the  date  whereof  is  the  fame  day  and  year  in  that  behalf 
afore^id,  reciting  that  the  faid  John  Walker  had,  by  a  certain 
deed  or  writing,  bearing  date  the  twenty* third  day  of  June,  which 
was  in  the  year  of  Our  Lord  1790,  affigned,  transferred,  and  made 
over  unto  the  faid  Thomas  Morgan  in  truft,  for  and  in  behalf  of 
the  faid  Elizabeth  Walker  his  wife,  and  for  her  fole  and  fe- 
pirate  ufe  and  benefit,  and  for  no  other  ufe  and  purpofe  whatfo- 
ever,  all  and  fingular  his  then  dock,  utenfils,  and  implements  in 
trade,  monies,  books,  debts,  and  all  other  properties  and  efiecb 
whatfoever  and  wherefoever  to  him  the  faid  John  Walker  then 
belonging,  and  therein  for  ever  quitted  all  claim  and  demand 
whatfoever  to,  or  intereft  in  the  faid  trade  or  bufinefs,  or  any  part 
thereof,  or  profits  arifing  therefrom  (except  as  is  therein  except- 
ed), reference  thereunto  being  had  would  more  fully  and  at  large 
appear  y  and  further  reciting  that  the  faid  trade  or  bufinefs  was 
ti^en  carried  on  by  the  faid  E.  W.  as  her  fole  right  and  property, 
and  for  her  fole  benefit  and  advantage,  according  to  the  cuflom 
of  the  city  of  London  (excepting  as  before  excepted],  and  as  was 
tncreby  acknowledged  by  the  iaid  John  Walker  her  faid  hulband, 
ic  is  by  the  faid  agreement  now  brought  here  into  court,  witnef- 
fed  that  the  faid  E.  W»  had,  by  and  with  the  advice  and  CQnfent 
of  her  faid  hufband,  and  alfo  by  and  with  the  advice  and  confent 
of  the  (aid  Thomas  Morgan  (party  thereto),  agreed  to  take  the 
faid  Jofeph  Harris  as  a  co- partner  in  the  faid  trade  or  bufinefs  of 
printfcUcr,  carver,  and  gilder,  and  all  and  every  the  parts  and 
branches  thereof,  and  to  be  carried  on  in  the  dwelling-houfe  and 
fhop  of  the  faid  Elizabeth  Walker,  fituate  in  CornhiU  aforefaid, 
and  in  the  joint  names  of  them  the  faid  Elizabeth  Walker  and 
Jofeph  Harris,  for  and  during  the  term  of  fourteen  years,  or  until 
the  expiration  of  the  Icafe  of  the  houfe  and  premifes  then  in  the. 
occupation  of  the  faid  John  Walker,  and  alfo  a  moiety  or  half  part 
of  the  interefl  in  the  laid  leafe,  to  commence  from  and  after  the 
twenty-ninth  day  of  September  |hen  next  enfuing  the  date  there- 
of, 
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crf»  on  Ae  terms  and  the  confiderations  therein  mentionedt 
that  is  to  fay,  the  (aid  JoTeph  Harris  (hotild  pay  to  the  faid  £liza«» 
beth  Walker,  on  or  before  the  twenty-ninth  day  of  September 
then  next  enfuing  the  date  thereof,  the  fum  of  diree  hundred 
pounds,  as  a  premium  or  fee  to  be  admitted  into  a  co-partner(hip 
Mrith  her  into  the  faid  trade  or  bufinefs,  and  to  be  entitled  to,  and 
receive  for  his  own  feparate  ufe  and  benefit  one  full  moiety  or 
half  (hare  of  the  benefits  and  profits  that  might  arife  thereupon ;  and 
it  was  by  the  faid  agreement  further  agreed,  that  theftock,  uteniils, 
and  implements  in  trade  of  the  faid  Elizabeth  Walker  fhould  be 
valued,  and  an  account  thereof  taken  by  two  indifferent  perfons, 
one  of  whom  (bould  be  chofen  by  the  faid  Eliasabeth  Walker,  and 
the  other  by  the  faid  Jofeph  Harris,  or  by  any  other  mode  of  va* 
luation  in  which  they  might  mutuijly  agree,  the  amount  of  the 
ftock,  utenfils,  and  implements  fo  valued  (hould  be  taken  into  the 
faid  co-partnerihip,  and  (hould  be  accounted  and  acknowledged  to 
be  the  capital  of  the  (aid  Elisabeth  Walker ;  and  die  (aid  Joieph ' 
Harris  did  alfo  thereby  agree  to  advance  and  bring  into  the  faid 
co*partner(hip  fuch  fum  or  fums  of  money  as  (hould  be  equal  to  the 
amount  of  the  value  of  the  ftock,  &c.  of  the  (aid  Elizabeth  Wal- 
ker, and  which  (hould  be  advanced  and  paid  in  fuch  proportions, 
and  at  fuch  times  as  might  be  required,  for  the  ufe  and  benefit  of 
the  joint  concern,  the  faid  Jofeph  Harris  allowing  or  paying  inte* 
reft  after  the  rate  of  five  pounds  per  cent,  for  fuch  fum  or  fums  as 
ihould  remain  unpaid  from  time  to  time  aficer  the  twenty-ninth  of* 
September  aforefaid,  until  the  whole  (hould  be  advanced  or  paid, 
and  the  fame  (hould  be  acknowledged  or  accounted  to  be  his  capital 
as  by  the  faid  agreement  now  brought  here  into  court,  reference 
being  thereto  had  may  more  fully  appear :  And  the- faid  John  and 
Elizabeth  in  fad  fay,  that  although  the  (aid  Elizabeth  well  and  . 
truly  performed  and  fulfilled  <every  thing  in  the  faid  agreement 
mentioned  on  her  part  and  behalf  to  be  performed  and  fulfilled, 
yet.protefting  that  the  faid  Jofeph  hath  not  performed  and  fulfil- 
led any  thing  in  the  faid  agreement  mentioned  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  the  faid  John  and  Elizabeth 
in  fa<^  fay,  that  the  faid  Jofeph  did  not  pay  to  the  faid  Elizabeth, 
on  or  before  the  twenty-ninth  day  of  September  next  enfuing  the 
date  of  the  (aid  agreement,  that  is  to  fay,  the  twenty*ninth  day  of 
September,  in  the  year  of  Our  Lord  1 792,  nor  hath  he  at  any  time 
fince  paid  to  the  faid  Elizabeth  the  &id  fum  of  three  hundred 
pounds,  or  any  part  thereof,  as  a  premium  or  fee  to  be  ad- 
mitted into  the  (aid  co-partner(hip  with  her  into  the  faid  trade  or 
bufmefs,  or  on  any  other  account  whatfoever,  according  to  the 
form  and  efFe£t  of  the  faid  agreement,  and  of  the  covenant  of  the 
faid  Jofeph  in  this  behalf  made  as  aforefaid  (although  the  .faid 
Elizabeth,  from  the  time  of  the  making  of  the  faid  agreement, 
always  hitherto  hath  been  ready  and  willing  to  take  the  faid 
Jofeph  into  the  faid  co-partner  In  ip),  but  bach  wholly  negle£led  and 
omitted  fo  to  do,  contrary  to  the  form  and  eiFe<^  of  the  (aid  agree* 
ment,  and  of  the  covenant  of  the  faid  Jofeph  in  this  behalf  made 

as 


33©  COVENANT.    PLEA  ik  DISCHARGE, 

as  aforeffttd :  And  the  {aid  John  and  Elizabeth  further  in  fad  Ciy% 
that  Ibe  the  faid  Elisabeth  heretofore,  to  wit,  on  the  tvirent}'-ic- 
cond  day  of  September,  in  the  year  of  Our  Lord  1792,  at  Lon- 
don aforefaid,  in  the  pariih  and  ward  aforefaid,  did  caufe  due  notice 
to  be  given  to  the  faid  Jofeph,  that  (be  the  faid  Elizabeth  woold> 
on  the  feventeenth  day  of  0<5tober  then  next  enfuing  (the  fame 
beingareafonableand  proper  time  in  that  behalf)  caufe  the  ftock^ 
utenuls,  and  implements  in  trade  of  her  the  faid  Elizabeth  to  be 
valued,  and  an  accouzit  thereof  taken  by  one  R.  L.  an  indifferent 
pcrfon  chofen  by  the  laid  Elizabeth,  and  did  then  and  there,  to 
wit,  on  the  twenty-fecond  day  of  September^  in  the  year  laft 
aforeiatd,  at  Lcmdon  aforefaid,  in  the  parifh  and  ward  aforefaid,  re- 
quire the  faid  Jofeph  to  chufe  fome  indifferent  perfon  to  join  in 
the  valuation  and  account  of  the  £iid  ftock,  utenfils^  and  imple* 
laenta  of  trade  00  the  part  of  him.  the  faid  Jofeph,  according  to 
the  tenor,  true  intent  and  meaning  of  the  faid  agreement,  and  of 
the  covenant  of  the  faid  Jofeph  in  this  behalf  made  as  afore&id ; 
but  the    &id  John   and  Elizabeth    further  fay,    that    the  faid 
Jofeph  did  notion  the  faid  feventecnth  day  of  Odober,  in  the  year 
laft  aforeiaid,  or  at  any  other  time,  chufe  any  perfon  to  join  with 
the  fatd  R.  L.  in  Ae  valuation  and  account  of  die  faid  ftocfc,  uten- 
iils,  and  impkiDents  in  trade,  nor  point  out  or  propofe  any  other 
mode  of  valuation  wfaatfoever,  but  altogether  negle£led,  omitted, 
and  refufed  reipedively  foto  do,  and  ftilldoth  negle6fc,  omit,  and 
rcfufe,  contrary  to  the  tenor,  true  intent  and  meaning  of  the  faid 
agrecfnent)  and  of  the  covenant  df  the  faid  Jofeph  in  this  behalf 
made  as  aforefaid ;  and  fo  the  faid  John  and  Elizabeth  fay,  that 
the  faid  Jofeph,  although  often   requeftcd,  hath  not  kept  with 
the  faid  Elizabeth  the  covenant  made  between  the  faid  Jofeph 
and  Elizabeth,  but  hath  broken  the  &me,  and  to  keep  the  fame 
with  the  faid  Elizabeth  hath  hitherto  wholly  and  ftiJl  doth  refufe, 
to  the  damage  of  the  faid  John  and  Elizabeth  of  five  hundred 
pounds,  whereby  they  are  the  lefs  able  to  fatisfy  his  feid  majefty 
the  debt  which  they  owe  to  his  faid  majefty  at  bis  faid  exche- 
quer i  and  therefore  they  bring  this  fuit,  &c.    Pledges>  &c. 


Flea  that  no  ar-      AND  the  faid  Jofeph  Harris,  by  A.  B.  his  attorney,  comes 
ciclesofco-part-  and  defends  the  wrong  and  injury,  when,  &c.  and  prays  oyer  of 
nerihip,     with  the  £itd  agreement,  and  it  is  read  to  him  in  thefe  words,  to  wit : 
ntcefary  additj-  j^i^jg  agreement,  made  this,  &c.]  which  being  read  and  heard, 
have  bwi^leMl!  ^^  ^^^  Jofcph  fays,  that  the  (aid  John  and  Elizabeth  ought  not 
]y  made  accord,  to  have  or  maintain  their  Aforefaid  action  thereof  againft  him,  be- 
ing to  the  cffcQ.  caufe   he   fays,  that  no  articles  of  co-partner(hip  covenant  or 
ot  the  indenture,  agreement    in  the  faid   declaration    mentioned,  have    at    any 
forthcperfprm-  ^^^^   ^^^^^    legally  made  with    fuch    additional    covenants  as 
might  be  neceflary  for  the  due  performance  thereof,  according  to  the 
form  and  effeS  of  the  faid  indenture;  and  this  he  is  ready  to  veri- 
fy ;  wherefore  he  prays  judgment  if  the  faid  Johh  and  Elizabeth 
ought  to  have  or  maintain,  their  aforefaid  aftion  thereof  againft 

him, 
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him,  tec, :  And  for  farther  ^cz  in  this  behalf,  by  leave  of  the 
court  here  for  this  purpofe  (irft  had  and  obtained,  according  to 
the  form  of  the  ftatute  in  fucb  cafe  made  and  provided,  the  faid  i 

Jofcph  fays,  that  the  faid  John  and  Elixabeth  ought  not  to  have 
or  maintain  their  aforefaid  a6^ion  thereof  againft  him,  becaufe  heThttamoietyof 
fays,  that  a  moiety  or  half  part  of  the  faid  leafe  in  th«  faid  agree-  l^afe  hath  not 
tnent  mentioned,  to  commence  from  and  after  the  twenty-nintb  ****  »^SQ^ 
day  of  September  then  next  enfuing  the  date  of  the  faid  agree- 
ment, hath  not  any  tiine<hithertobeen  made  or  affigned  by  the  faid 
John  and  EJizabech,  or  either  of  them,  to  the  faid  Jofeph  ;  and 
this  be  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
(aid  John  and  Elizabeth  ought  to  have  or  maintain  their  aforefaid 
fl^ion  thereof  againft  him:  And  for  further  plea  in  this  behalf, '3^*>>«t  Men. 
by  leave  oi  llie  court  here  for  this  purpofe  firft  had  and  obtained,  ^^  '^^'^ 
according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provid-^|^^f]j(^,  *    * 
ed,  the  fbid  lofeph  fays,  that  the  faid  John  and  Elizabeth  ought  prefentcd  trade 
not  to  have  or  maintain  their  aforefaid  adtion  thereof  againft  him,  toncttSooiper 
becaufe  he  fays,  that  before  the  execution  of  the  (aid  agreement  «nn«w* 
in  the  faid  declaration  mentioned,  to  wit,  on  the  fourth  day  of 
Auguft,  in  the  year  of  O^r  Lord  1792,  at  London  aforefaid",  in  the 
parifli  and  ward  aforelaid,  the  -faid  Elizabeth  falfely  and  fraudu« 
lendy  reprefented  to  the  faid  Jofeph,  that  her  fiid  trade  or  bufi- 
nefs  of  a  printfeller,  carver,  and  gilder,  in  the  faid  declaration 
mentioned,  netted  the  clear  annual  fum  of  eight  hundred  pounds^ 
and  was  capable  of  being  confiderably  increafed,  in  order  to  in- 
duce the  faid  Jofeph  to  enter  into  and  execute  the  faid  agreement 
in  the  faid  declaration  mentioned :  And  the  faid  Jofeph  further 
fiiith,  that  by  means  of  fuch  falfe  and  fraudulent  reprefentationSt 
to  wit,  on  the  fixth  day  of  Auguft  in  the  year  aforefaid,  at  Lon« 
don  aforefaid,  in  the  pariih  and  ward  aforefaid,  he  the  faid  Jofeph 
was  fraudulently  drawn  in  and  induced  to  execute  the  faid  agree** 
mentin  the  faid  declaration  mentioned,  and  for  no  other  caufe 
whatfoever,  when  in  truth  and  in  hdt  the  (aid  trade  or  bultiiefi 
in  the  &id  declaration  mentioned  never  did  nett  the  clear  annual 
fum  of  eight  hundred  pounds,  wherefore  the  faid  Jofeph  fays,  that 
the  faid  agreement  is  void  and  of  none  efFed ;  and  this  he  is  ready 
to  verify  ;  wherefore  be  prays  judgment  if  the  faid  John  and  hli« 
sabeth  ougbt  to  have  or  maintain  their  aforefaid  aiSlion  thereof 
againft  hifn>  &c.  G.  Wood. 

And  the  (aid  John  and  Elizabeth,  as  to  the  plea  of  the  (aid  General  demur* 
Jofeph  (irft  above  p|y?aded  in  bar,  fay,  that  the  faid  plea  and  the  ^^' 
matters  therein  contained,  are  not  fufficient  in  law  to  bar  the 
(aid  John  and  Elizabeth  from  having  and  maintaining  their  afore- 
faid action  thereof  againft  the  faid  Jofeph  i  to  which  faid  plea,  in 
manner  and  form  as  the  fame  is  above  made  and  fet  forth,  they 
the  faid  John  and  Elizabeth  are  not  under  the  neceffity,  or  in  any 
wife  bound  by  the  laws  of  tliis  realm  to  anfwer ;  and  this  they  are 
ready  to  verify  :  wherefore,  for  want  of  a^ufficient  plea  in  this 
pehalj^  they  the  (aid  John  and  Elizabeth  pray  judgment  and  their 

damage! 
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damages  on  occafion  of  the  preinUeS)  to  be  adjudged  to  them,  &c* 
and  the  faid  John  and  Elizabetht  as  to  the  plea  of  the  faid  Jofeph 
by  him  fecondly  above  pleaded  in  bar,,  fay,  that  the  faid  plea  and 
the  matters  therein  contained  are  not  fufficient  in  law  to  bar  the 
faid  John  and  Elizabeth  from  having  and  maintaining  their  afore- 
faid  aflion  thereof  againft  the  faid  Jofeph,  to  which  (aid  fecond 
plea,  in  manner  and  form  as  the  fame  is  above  made  and  fet 
forth,  they  the  (aid  John  and  Elizabeth  are  not  under  the  neccf* 
iity,  or  in  any  wife  bound  by  the  law  of  the  realm  to  anfwer  s  and 
this  they  are  alfo  ready  to  verify  :  wherefore,  for  want  of  a  fuffici- 
ent plea  in  this  behalf,  they  the  faid  John  and  Elizabeth  pray 
judgment  and  their  damages  on  occafion  of  the  premifes  to  be  ad- 
judged to  them,  &c. ;  and  the  faid  John  and  Elizabeth,  as  to 
the  plea  of  the  faid  Jofeph  laitly  above  pleaded  in  bar,  fay,  fiat 
by  reafon  of  any  thing  in  that  plea  contained,  they  the  (aid  John 
and  Elizabeth  ought  not  to  be  barred  from  having  add  maiotain* 
ing  their  aforeiaid  a6iion  againft  the  faid  Jofeph,  becaufe  they  iay, 
that  the  faid  Elizabeth  did  not  make  fuch  reprefentation  to  the 
faid  Jofeph  as  the  faid  Jofeph  hath  above  in  his  iaid  laft  plea  al- 
ledged ;  and  this  the  faid  John. and  Elizabeth  prays  may  be  en- 
quired of  by  the  country,  &c.  &c.  P.  Dauncey. 

Joinder  In  de-      And  the  faid  Jofeph  fays,  that  the  plea  aforefaid  by  him  the 
mairer.  fj^j  j  Jofeph,  in  manner  and  form  aforeiaid  firft  above  pleaded,  and 

the  matters  in  the  fame  contained,  are  good  and  fufficient  in  law 
to  bar  them  the  faid  John  and  Elizabeth  from  having  and  main* 
tajning  their  adlions  aforefaid  thereof  againft  him  the  (aid  Jofeph  ; 
which  (aid  plea,  and  the  matter  therein  contained,  the  faid  Jo(eph 
is  ready  to  verify,  and  prove  as  the  court,  &c«i  and  becaufe  the 
faid  John  and  Elizabeth  do  not  anfwer  to  that  plea,  nor  the  fame 
hitherto  deny  the  faid  Jofeph  as  before,  prays  judgment,  and  that 
the  faid  John  and  Elizabeth  may  be  barred  from  having  and  main* 
taining  their  adion  aforefaid  thereof  againft  him  the  faid  Jofeph : 
And  the  faid  Jofeph  fays,  that  the  plea  aforeiaid  by  him  the  faid 
Jofeph  in  manner  and  form  aforefaid  (econdly  above  pleaded,  and 
the  matters  in  the  fame  contained,  are  good  and  fufficient  in  law 
to  bar  them  the  faid  John  and  Elizabeth  from  having  and  main- 
taining their  a£bion  aforefaid  thereof  againft  him  the  faid  Jofeph  i 
which  faid  lail-mentioned  plea,  and  the  matters  therein  contained^ 
the  laid  Jofeph  is  ready  to  verify  and  prove  as  the  court,  &c« ;  and 
becaufe  the  faid  John  and  Elizabeth  do  not  anfwer  to  that  plea,  nor  the 
fame  hitherto  deny  the  fame  Jofeph  as  before,  prays  judgment,  and 
that  the  (aid  John  and  Elizabeth  may  be  barred  from  having  and 
(maintaining  their  adlion  aforeiaid  thereof  againft  him  the  (aid 
Jofeph,  &c*    Iffue  on  third  plea.  G«  Wood. 

Jadgmeot  on  demurrer  for  pUintiff. 


Eafter 
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£after  Term,*  in  the  twcnty-fiith  year  of  the  reign*  of  king 

George  the  Third. 
MIDDLESEX,  to  wit,     Richard  Greenwood  complains  of  Dedamtlort  on 
James  CrookOianks  being  in  the  cuftody  of  the  marfhal  of  the  JJ^^'^f^"^^^^ 
Biarfhalfea  of  our  fovereign  lord  the  now  king,  before  the  king  partners  in  trade 
himfelf,  of  a  plea  of  covenant  broken:  for  that  whereas  by  articles  (pawnbrokers) » 
of  agreement  made,  concluded,  and  agreed  upon  the  twenty-firft  forthebctterfu- 
danr  of  July,  in  the  year  of  Our  Lord  1783,  at  the  parilh  of  St.  ^  OickSlk^ 
Mary-le-bone,  in  the  county  of  Middlefex,  between  the  faid         '^^ 
Richard   Greenwood,  by  the  name  and  defcription  of  Richard 
Greenwood,  of  Bird-ftreet,  Oxford»ftreet,  in  the  pariCh  of  St. 
Mary-le*bone,  in  the  county  of  Middlefex,  pawnbroker,  of  the 
one  part;  and  the  (aid  James  Crookflianks,  by  the  name  and 
defcription  of  James  Crookfhanks,  of  the  fame  place,  pariihy 
and  county  aforefaid,  pawnbroker,  of  the  other  part  (which  faid 
agreement,    fealed  with   the  feal   of  the  faid  James,    the  faid 
Richard  now  brings  here  into  court,  the  date  whereof  is  the  fame 
<lay  and  yearafore^id);  it  was  thereby  xvitneffed  that  whereas  they 
the  £ud  Richard  Greenwood  and  James  Crookfhanks  had  ufed, 
exercifed,  and  carried  on  the  trade  or  bufinefs  of  pawnbrokers  for 
feveral  years  then  laft  paft  ;  and  for  the  better  underftanding  each 
others  intentions  in  a  more  clear  and  better  way  and  manner  in  fu« 
ture,  it  was  agreed  by  and  between  the  faid  parties  that,  in  future, 
neither  of  the  iaid  parties  fliould,  if  in  town,  be  abfent  from  their 
fiud  bufinefs,  and  of  attending  their  fhop  on  any  Saturday  evening 
from  four  until  twelve,  under  the  penalty  or  forfeiture  of  the  fum  of 
two  pounds  two  (hillings,  fuch  forfeitures  to  be  demanded  by  the 
party  at  home  of  and  from  the  party  fo  abfenting  himfelf ;  and  the  (aid 
parties  did  by  the  laid  agreement  agree  to  pay  the  fame,  and  all  other 
forfeitures  therein  mentioned  and  contained,  let  who  would  be  the 
de&ulter;  and  it  was  thereby  further  agreed  by  and  between  the 
(aid  parties,  that  each  party  (hould,  when  deArous  of  being  abfent 
for  any  fpace  of  time  exceeding  one  day  from  their  (aid  bufinefs, 
give  the  other  party  proper  notice  thereof,  at  leaft  one  day,  of  his 
intentions,  and  have  the  confent  of  the  other  before  he  (hould  be  at 
liberty  to  leave  the  faid  (hop  and  bufinefs,  under  the  forfeiture  of 
five  (hillings ;  and  further^  that  one  or  both  of  the  faid  parties 
ihould  and  would  attend  to  fee  the  faid  (hop  opened  from  March 
the  twenty-fifth  to  September  the  twenty-ninth  in  every  year  at  » 

(ix  o'clock  every  morning,  (Sundays  excepted)  under  the  penalty 
often  (hillings  for  each  omi(£on,  and  under  the  like  penalty  from 
the  twenty-ninth  of  September  to  the  twenty-fifth  of  March  in 
every  year,  to  fee  the  faid  (hop  opened  and  fit  for  the  difpatch  of 
bufineft  at  eight  o'clock  in  the  morning;  and  that  each  party  .  < 

(hould  take  his  alternate  turn  with  the  other  each  and  every  day 
with  refpeft  to  going  out  or  being  abfent  from  the  faid  (hop  and 
bufinefs;  and  that  if  the  party  whofe  turn  it  was  to  attend  (hould 
abfent  himfelf  without  the  confent  of  the  other,  on  fuch  day  or 
time,  he  (hould  forfeit  for  each  offence  the  penalty  of  ten  (hillings} 
and  further^  that  if  either  of  the  faid  parties  whofe  turn  it  was  to 
attend  (hould  abfent  himfelf  from  the  time  of  opening  the  (hop  to 
4  (hutung 
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fliutting  it  during;  the  whole  day  from  the  laid  preini(es«  Ae  trmr  <ir 
fpace  of  fifteen  minure^v except  fuch  party  was  neceflarily  obliged  to 
be  abfent  bv  being  fummoned  before  any  magiilrate^  or  to  provide 
for  the  family  in  eating  or  drinking,  the  defeulter  (hould  ia  that 
cafe  (except  as  was  therein  exc<^pted),  forfeit  to  the  other  pan^ 
for  each  offence  the  fum  often  (hillings;  and  it  wis  al&>  agreed 
by  and  between  the  faid  parties,  that  the  dme  of  dofing  the  fhop 
bufineTs  (hould,  during  the  fummer  fix  naonths  (chat  is  to  (ay), 
from  March  to  September  in  every  year  the  (bop  fliQuld,  with  the 
aforefaid  exception,  be  (hut  every  evening  at  nine  of  the  clock  ; 
4ntd  that  neither  of  the  fiud  parties  (hould  make  any  jmirney  into 
the  country,  or  elfewhere,  without  giving  the  other  party  due  notice 
what  time  he  (hould  return,  and  that  fuch  party  not  returning  withio 
two  days  from  the  time  he  appointed  to  return,  unlcfs  hindered  by 
illnefs,  or  fome  unfbreieen  accident,  (hould  forfeit  to  the  other  for 
every  breach  of  ofFence  the  fum  of  one  pound  one  (hilling;  and 
lafilfy  it  was  agmd  by  and  between  the  (aid  parties,  tlut  if  either 
party  made  default  in  not  fetting  down  on  a  (late,  or  book  kept  fof 
that  purpofe,  any  fum  or  fums  of  money,  goods,  or  wearing  ap« 
parel,  or  any  thing  or  things  taken  from  or  out  of  the  faid  pre* 
mifes  by  either  of  the  faid  parties,  or  by  their  means,  confent,  oc 
privity,  or  if  either  of  them  (hould  at  various-times  draiw  from,  or 
take  from  out  of  the  (aid  (hop  or  premifes,  or  firom  the  box  or  till 
in  the  (aid  (hop  any  money  or  thmgs,  that  on  proof  of  any  (iicb 
things  or  money  being  taken  away  or  drawn,  the  party  takii^ 
away  any  fuch  things,  or  caufing  the  fame  to  be  taken  or  dnawn 
away,  and  (hould  make  fuch  default  in  fetting  down  the  fame,  or 
fliould  not  duly  account  for  the  fame,  or  for  goods  bought  for  the 
ti(e  of  the  faid  bufinefs,  (hall  forfeit  to  the  other  the  fum  of  three 
guineas  for  every  <fuch  negled  or  default ;  mnd  for  the  due  per« 
formance  and  (atisfa^ion  of  the  faid  agreement,  each  of  the  faid  par^* 
ties  did  thereby  for  himfelf,  his  executors,  and  adminiftrators,  co» 
venantand  agree  with  the  other,  his  executors,  and  adminiftrators, 
well  and  truly  to  obferve  and  perform  all  the  agreements  therdn 
mentioned  \  and  in  de&ult  of  any  one  article  well  and  truly  to  pay 
fuch  penalty,  forfeiture,  fum  and  fums  of  money  to  tht  other,  ai 
in  and  by  the  (aid  agreement  is  mentioned  and  exprefled  to  be  paid 
by  the  de&ulter ;  as  by  the  (aid  articles  of  agreement,  reference 
being  thereto  had,  amongft  other  things,  will  more  fully  and  at 
large  appear :  And  although  the  faid  Richard  hath  well  and  truly 
performed  and  fulfilled  ail  and  (ingular  the  covenants  and  agree- 
ments in  the  faid  articles  of  agreement  mentioned,  on  his  part  and 
behalf  to  be  done  and  performed;  yet  protefting  that  the  (aid 
tft  Brtadu       James  Crookfhanks  hath  not  performed  and  fulfilled  any  thing  in 
the  (aid  articles  of  agreement  mentioned,  on  his  part  and  behalf 
to  be  done  and  performed,  in  fa&  the  faid  Richard  fays,  that  after 
the  makine  of  the  faid  articles,  and  whilft  the  (aid  Richard  and 
James  ufed,  exercifed,  and  carried  on  the  faid  trade  or  bufioefs  of 
pawnbrokers,  to  wit,  on  the  twentieth  day  of  Auguft,  in  the  year 
3  of 
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of  Our  Lord  1784,  at  the  parifli  of  St.  Mary-lc-bone  aforcfaid, 
in  the  county  aforefaid,  the  faid  James  took  from  out  of  the  faid  (hop 
and  premifes,  in  the  (aid  articles  of  agreement  mentioned,  where 
the  faid  Richard  and  James  fo  ufed,  exercifed,  and  carried  on  their 
iaid  bufinefs,  a  certain  hat,  to  wit,  of  the  value  of  five  (hillings,  be* 
ing  part  of  the  goods  belonging  to  and  in  the  cuftody  of  the  faid 
Richard  and  James,  as  co*partners  in  the  faid  trade  or  bufine(s  as 
aforefaid,  and  did  not  fet  down  the  fame  upon  a  (late  or  book  kept 
for  that  purpofe,  nor  did  duly  account  for  the  fame,  according  to 
the  form  and  effed  of  the  faid  articles  of  agreement;  but  on  ths 
contrary  thereof,  the  faid  James  made  default  in  (etting  down  the 
(ame  as  aforefaid,  and  did  not  duly  account  for  the  fame  as  afore- 
faid, contrary  to  the  force,  form,  and  eiFeA  of  the  faid  articles  of 
agreement,  whereby  the  faid  James  forfeited  and  became  liable  to 
pay  to  the  faid  Richard  the  fum  of  three  pounds  three  (hillings  for 
fuch  negleft  or  default:   And  the  faid  Richard  further  fays,  that  id  Breach, 
after  the  making  of  the  faid  articles,  and  vvhiift  thf*  faid  Richard 
and  James  ufed,  exercifed,  and  carried  on  the  faid  trade  or  bufi« 
nefs  of  pawnbrokers,  to  wit,  on  the  fourteenth  day  of  Oflober^ 
in  the  faid  year  of  Our  Lord  1784,  at  the  pari(b  of  St.  Mary-le* 
bone  afore&id,  in  the  county  aforefaid,  the  faid  James  took  from 
out  of  the  faid  (hop  and  premifes  in  the  (aid  articles  of  agreement 
mentioned,  where  the  faid  Richard  and  James  fo  u(ed,  exercifed, 
and  carried  on  their  faid  bufmefs,  certain  plates,  to  wit,  twelve 
pewter  plates,  to  wit,  of  the  value  of  fix  (hillings,  being  part  of  the 

Joods  belonging  to  and  in  the  cuftody  of  the  faid  Richard  and 
ames  as  co-partners  in  the  faid  trade  or  budnefs  as  aforefaid,  and 
did  not  fet  down  the  (ame  upon  a  date  or  book  kept  for  that  pur* 
pofe,  nor  did  duly  account  for  the  (ame  according  to  the  form  and 
eifed  of  the  faid  articles  of  agreement,  but  on  the  contrary  thereof, 
the  faid  James  made  default  in  fetting  down  the  fame  as  aforcfiud, 
and  did  not  duly  account  for  the  fame  as  aforefaid,  contrary  to  the 
force,  form,  and  effcSt  of  the  faid  articles  of  agreement;  whereby 
the  faid  James  forfeited  and  became  liable  to  pay  to  the  faid 
Richard  the  further  fum  of  three  pounds  and  three  (hillings  for 
fuch  negle£l  or  default :  jfnd  the  faid  Richard  further  fays,  that  3d  UrtvX 
after  the  making  of  the  faid  articles,  and  whilft  the  faid  Richard 
suid  James  ufed,  exercifed,  and  carried  on  the  faid  trade  or  bufi* 
n^  of  pawnbrokers,  to  wit,  on  the  (aid  fourteenth  day  of  0£b» 
ber,  in  the  faid  year  of  Our  Lord  1784,  at  the  parifh  of  St.  Mary- 
le-bone  aforefaid,  in  the  county  aforefaid,  the  faid  James  took  from 
tNit  of  the  faid  (hop  and  premifes  in  the  faid  articles  of  agreement  - 
mentioned,  where  the  faid  Richard  and  James  fo  ufed,  exercifed, 
stnd  carried  on  their  faid  bufinefs,  a  certain  metal  fnu(F  box,  t» 
wit,  of  the  value  of  three  (hillings,  being  part  of  the  goods  be- 
longing to  and  in  the  cuftody  of  the  faid  Richard  and  James,  as 
Co-partners  in  the  faid  trade  or  buiinefs  as  aforefaid,  and  did  not  (et 
down  the  fame  upon  a  (late  or  book  kept  for  that  pur  pofe,  nor 
M  duly  account  for  the  fame  according  to  the  form  and  e&ed  of 
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the  faid  articles  of  agreement ;  but  on  the  contrary  thereof,  the 
faid  James  made  default  in  fetting  down  the  fame  as  aforeiaid,  and 
did  not  duly  account  for  the  fame  as  aforefaid,  contrary  to  the 
force,  form,  and  effeA  of  the  faid  articles  of  agreement,  whereby 
the  bid  James  forfeited  and  became  liable  to  pay  to  the  iaid 
Richard  the  further  fum  of  three  pounds  and  three  {hillings  for 

4th  Breach.  fuch  negled  or  default :  And  the  faid  Richard  further  fays,  that 
after  the  making  of  the  faid  articles,  and  whilft  the  faid  Richard 
and  James  ufed,  exercifed,  and  carried  on  the  faid  trade  pr  bufi- 
nefs  of  pawnbrokers,  to  wit,  on  the  faid  fourteenth  day  of  Odo- 
ber,  in  the  faid  year  of  Our  Lord  1784,  at  the  parifli  of  St.  Mary- 
ie-bone  aforefaia,  in  the  county  aforefaid,  the  (aid  James  took  from 
out  of  the  faid  (hop  and  premifes,  in  the  (aid  articles  of  agreement 
mentioned,  where  the  faid  Richard  and  James  fo  ufed,  exercifed, 
and  carried  on  their  faid  bufinefs,  a  certain  pair  oijilver  tea  tongs, 
to  wit,  of  the  value  of  eight  (hillings,  being  part  of  the  goods  be- 
longing to  and  in  the  cuftody  of  the  faid  Richard  and  James,  as 
co-partners  in  the  faid  trad<f  or  bufinefs  as  aforefaid,  and  did  not 
let  down  the  fame  upon  a  flate  cr  book  kept  for  that  purpofe,  nor 
did  duly  account  for  the  (ame  according  to  the  form  and  effe£t  of 
the  faid  articles  of  agreement ;  but  on  the  contrary  thereof,  the 
^id  James  made  default  in  fetting  down  the  fame  as  aforefaid,  and 
did  not  ctuly  account  for  the  fame  as  aforefaid,  contrary  to  the 
force,  form,  and  tStSt  of  the  faid  articles  of  agreement,  whereby 
the  faid  James  forfeited  and  became  liable  to  pay  to  the  faid  Richard 
the  further  fum  of  three  pounds  and  chree  (hillings  for  fuch  negled 

5th  Breach.  or  default :  jlnd  the  faid  Richard  further  fays,  that  after  the  mak- 
ing of  the  faid  articles,  and  whilft  the  (aid  Richard  and  James 
ufed,  exercifed,  and  carried  on  the  faid  trade  or  bufinefs  of  pawn- 
brokers, to  wit,  on  the  twentieth  day  of  January,  in  the  year  of 
Our  Lord  1785,  at  the  parifh  of  St.  Mary-le-bone  aforefaid,  in 
the  county  aforefaid,  the  faid  James  took  from  out  of  the  faidfhop 
and  premifes  in  the  faid  articles  of  agreement  mentioned,  where 
the  faid  Richard  and  James  fo  ufed,  exercifed,  and  carried  on  their 
&id  bufinefs,  two  calico  fhirts,  two  linen  (birts,  and  one  pair  of 
cotton  hofe,  to  wit,  of  the  value  of  fixteen  (hillings,  being  partof 
the  goods  belonging  to  and  in  the  cuftody  of  the  laid  Richard  and 
James  as  co-partners  in  the  faid  trade  or  bufinefs  as  aforefaid,  and 
did  not'fet  down  the  fame  upon  a. flate  or  book  kept  for  that  pur- 
pofe,  nor  did  duly  account  for  the  fame,  according  to  the  form 
and  efFe£l  of  the  faid  articles  of  agreement ;  but  on  the  contrary  . 
thereof,  the  faid  James  made  default  in  fetting  down  the  fame  as 
aforefaid,  and  did  not  duly  account  for  the  fame  as  aforefaid,  con- 
trary to  the  force,  form,  and  effedl  of  the  faid  articles  of  agree- 
menty  whereby  the  faid  James  forfeited  and  became  liable  to 
pay  to  the  faid  Richard  the  further  fum  of  three  pounds  and  three 

|th  Breach.  ihillings  for  fuch  negled  or  default :  Jnd  the  faid  Richard  fur- 
ther fays,  that  after  the  making  of  the  faid  articles,  and  whilft  the 
faid  Richard  and  James  ufed,  exercifed,  and  carried  on  the  faid 
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irade  or  bufinefs  of  pawnbrokers,  to  wit,  on  the  twentieth  day  of  ' 
January,  in  the  year  of  Our  Lord  1785,,  at  the  parifti  of  St.  Mary- 
le-bone  aforefaid,  in  the  county  aforefaid,  the  faid  James  took 
fropi  out  of  the  ^id  (hop  and  premifes,  in  the  faid  articles  of  agrees 
ment  mentioned,  where  the  faid  Richard  and  James  fo  ufed,  exer-* 
cifed,  and  carried  on  their  faid  bufinefs,  a  certain  breaft  buckle, 
to  wit,  of  the  value  of  four  (hillings,  being  part  of  the  goods  be- 
longing to  and  in  the  Cuftody  of  the  faid  Richard  and  James,  as 
copartners  in  the  faid  trade  or  bufinefs  as  aforefaid)  and  did  not  fet 
doivn  the  fame  upon  a  (late  or  book  kept  for  that  purpofe,  nor 
did  duly  account  for  the  fame  according  to  the  form  and  effeSt  of 
the  faid  articles  of  agreement ;  but  on  the  contrary  thereof,  the 
iaid  James  made  default  in  fetting  down  the  fame  as  aforefaid,  and 
did  not  duly  account  for  the  fame  as  aforefaid,  contrary  to  the 
force,  form,  and  efFeft  of  the  faid  articles  of  agreement,  whereby 
the  faid  James  forfeited  and  became  liable  to  pay  to  the  faid  Richard 
the  further  fum  of  three  pounds  and  three  (hillings  for  fuch  negle£fc 
or  default :  And  the  faid  Richard  further  fays,  that  after  the  mak-     .  Br-acli. 
ing  of  the  faid  articles,  and  whilft  the  faid  Richard  and  James 
ufed,  exercifed,  and  carried  on  the  faid  trade  or  bufinefs  of  pawn- 
brokers, to  wit,  on  the  twentieth  day  of  January,  in  the  year  of 
Our  Lord  1785,  at  the  pariih  of  St.  Mary-le-bone  aforefaid,  in 
the  county  aforefaid,  the  faid  James  took  from  out  of  the   faid 
ihop  and  premifes,  in  the  faid  articles  of  agreement  mentioned, 
where  the  (aid  Richard  and  James  fo  ufcd,  exercifed,  and  carried 
on  their  faid  bufinefs,  a  certain  pair  of  knee  buckles,  to  wit,  of 
the  value  of  three  (hillings,  being  part  of  the  goods  belonging  to 
and  in  the  cuftody  of  the  faid  Richard  and  James,  as  copartners  in 
the  faid  trade  or  bufinefs  as  aforefaid,  and  did  not  fet  down  the 
fame  upon  a  flate  or  book  kept  for  that  purpofe,  nor  did  duly  ac- 
count for  the  fame  according  to  the  form  and  efFe£l  of  the  faid 
articles  of  agreement;  but  on  the  contrary  thereof,  the  faid  James 
made  default  in  fetting  down  the  fame  as  aforefaid,  and  did  not 
dulv  account  for  the  fame  as  aforefaid,  contrary  to  the  force,  form, 
ZDQcffcA  of  the  (aid  articles  of  agreement,  whereby  the  faid  James 
forfeited  and  became  liable  to  pay  to  the  faid  Richard  the  further 
fum  of  three  pounds  and  three  (hillings  for  fuch  negled  or  default: 
And  the  faid  Richard  further  fays,  that  after  the  making  of  the  faid  8th  Bt«aclt 
articles,  and  whilft  the  faid  Richard  and  James  ufed,  exercifed, 
and  carried  on  the  faid  trade  or  bufinefs  of  pawnbrokers,  to  wit, 
.on  the  twentieth  day  of  January,  in  the  year  of  Our  Lord  1785, 
at  the  pari(h  of  St.  Mary-Ie-bone  aforefaid,  in  the  county  afore- 
faid, the  faid  James  took  from  and  out  of  the  faid  (hop  and  pre* 
mifes,  in  the  (aid  articles  of  agreement  mentioned,  where  the  faid 
Richard  and  James  fo  ufed,  exercifed,  and  carried  on  their  faid 
bufinefs,  a  certain  oval  box»  with  a  flone  in  the  top,  to  wit,  of 
the  value  of  three  (billings,  being  part  of  the  goods  belonging  to 
and  in  the  cuftody  of  the  faid  Richard  and  James,  as  copartners  in 
the  faid  trade  or  bufinefs  as  aforefaid,  and  did  not  fet  down  th« 
lame  upon  a  Aate  or  book  kept  for  that  purpofe,  nor  did  duly  ac- 
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count  for  the  fame  according  to  the  form  and  cSe&  of  the  laid  ar-* 
tides  of  as^reement;  but  on  the  contrary  thereof,  the  faid  Jaiaes 
made  default  in  fetting  down  the  fiune  as  aforefaid>  and  did  not 
duly  account  for  the  fame  as  aforefaid,  contrary  to  the  fbrce,  fbnny 
and  effeO.  of  the  faid  articles  of  agreement,  whereby  the  faid  James 
forfeited  and  became  liable  to  pay  to  the  iaid  Richard  the  further 
fum  of  three  pounds  and  three  (hillings  for  fuch  negle£):  or  default: 

9th  Breach.  And  the  faid  Richard  further  fays,  that  after  the  making  of  the 
faid  articles,  and  whilft  the  faid  Richard  and  James  ufed,  exerciled, 
*  and  carried  on  the  faid  trade  or  bufinefs  of  pawnbrokers,  to  wit,  on 
the  eighteenth  day  of  January,  in  the  year  of  Our  Lord  1785,  at 
the  parifh  of  St.  Mary-le-bone  aforefaid,  in  the  county  aforedud, 
the  faid  James  took  from  and  out  of  the  iaid  (hop  and  premifes,  in 
the  faid  articles  of  agreement  mentioned,  where  the  faid  Richard 
and  James  fo  ufed,  exercifed,  and  carried  on  their  faid  buflnefs^  a 
certain  pair  of  ihoe  buckles,  to  wit,  of  the  value  of  fifteen  (hil* 
lings,  being  part  of  the  goods  belonging  to  and  in  the  cuflody  of 
the  faid  Richard  and  James,  as  copartners  in  the  faid  trade  or  bufi- 
nefs as  aforefaid,  and  did  not  fet  down  the  fame  upon  aflate  or  book 
kept  for  that  purpofe.  nor  did  duly  account  for  the  fame  according 
to  the  form  and  efFeA  of  the  faid  articles  of  agreement ;  but  on  the 
contrary  thereof,  the  faid  James  made  default  in  fetting  down  the 
fame  as  aforefaid,  and  did  not  duly  account  for  the  fame  as  afore^ 
faid,  contrary  to  the  force,  form,  and  cffeA  of  the  faid  articles  of 
agreement,  whereby  the  faid  James  forfeited  and  became  liable  to 
pay  to  the  faid  Richard  the  further  fum  of  three  pounds  and  three 

oth  Breach,     (hillings  for  fuch  negle£t  or  default :  And  the  faid  Richard  furdier 
fays,  that  after  the  making  of  the  faid  articles,  and  whilft  the  faid 
Richard  and  James  ufed,  exercifed,  and  carried  on  the  faid  trade 
or  bufinefs  of  pawnbrokers,  to  wit,  on  the  twenty-fecond  day  of 
January,  in  the  year  of  Our  Lord  1785,  at  the  parifh  of  &t* 
Mary-le-bone  aforefaid,  in  the  county  aforefaid,  the  faid  James 
took  from  and  out  of  the  faid  (hop  and  premifes,  in  the  (aid  arti- 
cles of  agreement  mentioned,  where  the  faid  Richard  and  James 
fo  ufed,  exercifed,  and  carried  on  their  faid  bufinefs,'  a  certain 
ihirt  pin,  with  a  hair  device  thereon,  to  wit,  of  the  value  of  three 
(hillings,  being  part  of  the  goods  belonging  to  and  in  the  cuftody 
of  the  faid  Richard  and  James,  as  copartners  in  the  (aid  trade  or 
bufinefs  as  aforefaid,  and  did  not  fet  down  the  fame  upon  a  (late  or 
book  kept  for  that  purpofe,  nor  did  duly  account  for  the  fame  zo 
cording  to  the  form  and  efFedt  of  the  laid  articles  of  agreement; 
but  on  the  contrary  thereof,  the  faid  James  made  default  in  fetting 
down  the  fame  as  aforefaid,  and  did  not  duly  account  for  the  fame 
as  aforefaid,  contrary  to  the  force,  form,  and  efFecl  of  the  (aid 
articles  of  agreement,  whereby  the  faid  James  forfeited  and  be- 
came liable  to  pay  to  the  faid  Richard  the  further  fum  of  three 

nth  Breach,  pounds  and  three  (hillings  for  fuch  neglei^  or  default:  And  the 
faid  Richard  further  fays,  that  after  the  making  of  the  faid  arti- 
cles, and  whilft  the  faid  Richard  and  James  uied,  exercifed,  znd 
carried  on  the  laid  trade  or  bufinefs  of  pawnbrokers,  to  wit,  on 
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the  bx^enty-fixth  day  of  January,  in  the  year  of  Our  Lord  I785f 
at  the  parifli  of  St.  Mary-le*bone  aforefaid,  in  the  county  afore- 
laid,  the  faid  James  took  from  and  out  of  the  faid  ihop  and  pre- 
mifes,  in  the  mid  articles  of  agreement  mentioned,  where  the  iaid 
Richard  and  James  fo  ufed,  exercifed,  and  carried  on  their  faid 
bufinefs,  a  certain  ftone  ring,  with  a  hair  device,  to  wit,  of  the 
value  of  feven  fbillings,  being  part  of  the  goods  belonging  to  and 
in  the  cuftody  of  the  faid  Richard  and  James,  as  copartners  in  the 
faid  trade  or  bufineft  as  aforefaid,  and  did  not  fet  down  the  fame 
upon  a  flate  or  book' kept  for  that  purpofe,  nor  did  duly  account 
for  the  fame  according  to  the  form  and  eScA  of  the  faid  articles  of 
agreement ;  but  on  the  contrary  thereof,  the  faid  James  made  de- 
fault in  fetting  down  the  fame  as-aforefaid,  and  did  not  duly  account 
for  the  fame  as  aforefaid,  contrary  to  the  force,  form,  and  effeSt 
of  the  faid  articles  of  agreement,  whereby  the  faid  James  forfeited 
and  became  liable  to  pay  to  the  faid  Richard  the  further  fum  of  three 
pounds  and  three  (hillings  for  fuch  negle£l  or  default:    [Add 
thirteen  other  breaches  for  articles  taken  at  different  times  to 
the  amount  of  feventy-five  pounds  twelve  ihillings]    Yet  the 
laid  James  hath  not  yet  paid  to  the  faid  Richard  the  faid  fum 
of  feventy-five  pounds  and  twelve  {hillings,  or  any  part  there- 
of,  according  to  the  form  and  efFe^  of  the  faid  articles  of  agree- 
ment; but  on  the  contrary  thereof,  he  the  faid  James  hath  hither* 
to  altogether  refufed,  and  flill  doth  refufe,  ^to  pay  the  fame,  con* 
trary  to  the  force,  form,  and  efFefl  bf  the  faid  articles  of  agreement ; 
and  fb  the  faid  Richard  faith,  that  he  the  (aid  James  hath  not  kept 
with  him  the  covenants  fo  made  between  them  as  aforefaid,  but 
hath  broken  the  fame,  and  to  keep  the  fame  with  the  faid  Rich- 
ard, the  faid  James  hath  hitherto  wholly  refufed,  and  flill  doth  re- 
fufe, to  the  damage  of  the  faid  Richard  of  one  hundred  pounds  ; 
and  therefore  he  brings  fuit^  &c.    Pledges,  &c. 

Geo.  Wood. 


WORCESTERSHIRE.    Ann  Hill  complains  of  Thomas  Declannlon   !n 
Conflable,  being,  &c.  of  the  (heriiFof  the  county  of  W.  by  vir-  covenant,     for 
tue  of  a  certain  writ,  &c.  in  a  plea  of  breach  of  covenant;  for  "°'.  P^****  **^* 
that  whereas,  by  a  certain  indenture  made,  &c.  at,  &c.  between  o/*^J^ey  ad^ 
the  faid  Thomas  of  the  one  part,  and  the  faid  Ann  of  the  other  yanced  by  him 
part  (one  part  of  which  faid  indenture,  fealed  with  the  feal  of  the  on  certain  pre- 
laid  Thomas,  and  bearing  date  the  day  and  year  aforefaid,  the  faid  mifes,  contrary 
Ann  now  brings  into  court  here),  he  the  faid  Thomas,  for  and  in  *<>  covenant, 
confideration  of  the  fum  of  twenty-five  pounds  of  lawful,  &c.  to 
him  in  hand  paid  by  the  faid  Ann,  did  grant,  bargain,  fell,  and 
demife  unto  the  faid  Ann,  her  executors,  adminiflrators,  and 
afHgns,  certain  premifes  in  the  faid  indenture  particularly  mention* 
ed  and  fet  forth,  to  have  and  to  hold  the  fame,  with  the  appurte- 
nances unto  the  faid  Ann,  her  executors,  adminiflrators,  and  af- 
figns,  from  the  day  next  before  the  date  of  the  faid  indenture,  for 
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and  during,  and  unto  the  fdll  end  and  term  of  one  thou&nd  year§» 
without  impeachment  of  or  for  any  manner  of  wade,  yielding  and 
paying  therefore  the  rent  of  one  pepper  corn  on  the  feaft  of  Sc 
Michael  the  Archangel  in  every  year,  if  the  fame  fliould  be  Jaw- 
fullv  demanded,  provided  always,  and  the  faid  indenture  was  and 
is  upon  condition,  neverthelcfs,  that  if  the  faid  Thomas,  his  heirs, 
executors,  and  adminiftrators,  (hould  well  and  trulj  pay,  or  caufe 
to  be  paid  unto  the  faid  Ann,  her  executors,  admini(trators,  andaf- 
figns,the  full  fum  of  twenty-  five  pounds  of  lawful,  &c.  upon  demand, 
without  any  dedudion,  defalcation,  or  abatement  out  of  the  fame  or^ 
any  part  thereof,  in  refpeft  of  any  taxes,  charges,  aflTeffmemS) 
payments,  or   other  matter,  caufe,  or    thing  whatfoever  taxed, 
charged,  or  impofed,  or  to  be  taxed,  charged  or  impofed  upon  the 
premifes  aforefaid^  or  of  any  of  them,  then  and  in  fuch  cafe,  and 
at  all  times  from  thenceforth,  the  faid  indenture,  and  the  term  and 
cftate  thereby  granted,  and  every  claufe  and  matter  therein  con- 
tained, (hould  ceafe,  determine,  and  be  utterly  void  to  all  intents 
and  purpofes  thereof,  any  thing  in  the  faid  indenture  contained  to 
the  contrary  notwithftandin^  ;  and  the  faid  Thomas  did  in  and  by 
the  faid  indenture  for  himfelf,  his  heirs,  executors,  and  adminifl 
trators,  covenant,  promife,  grant,  and  agree  to  and  with  the  faid 
Ann,  her  executors,  adminiflrators,  and  afBgns,  in  manner  foN 
lowing,  that  is  to  fay,  that  he  the  faid  Thomas,  his  heirs,  exe* 
cutors,  or  adminiflrators,  (hould  and  would  well  and  truly  pay, 
or  caufe  to  be  paid  unto  the  faiS  Ann,  her  executors,  adminiftra- 
tors,  and  afligns,  the  fum  of  twenty-five  pounds,  at  the  time  and 
in  manner  and  form  aforefaid,  without  any  deduAion  or  abatement 
out  of  the  fame,  or  any  part  diereof,  for  taxes  or  otherwife  as 
aforefaid,  as  by  the  faid  indenture,  reference  being  thereto  had, 
will  amongd  other  things  more  fully  appear :  And  the  faid  Ann  in 
h&  further  faith,  that  although  (he  the  faid  Ann  after  the  making 
of  the  faid  indenture,  and  before  the  exhibiting  of  the  bill  of  her 
the  faid  Ann  in  this  behalf,  to  wit,  on,  &c.  did.  requeft  and  de- 
mand payment  of,  and  then  and  there  required  the  faid  7^homas  to 
pay  to  her  the  faid  Ann  the  faid  fum  of  twenty^five  pounds  in  the 
faid  indenture  mentioned  ;  yet  the  faid  Thomas  did  not  when  the 
(aid  fum  of  twenty-five  pounds  was  fo  demanded  and  required  of 
him  as  aforefaid,  pay,  or  caufe  to  be  paid  unto  her  the  faid  Ann 
the  faid  fum  of  twenty-five  pounds,  or  any  part  thereof,  but  then 
and  there  wholly  refufed  fo  to  do,  and  fuffered  and  permitted  the 
fame  to  remain  and  continue,  and  the  fame  is  ftill  wholly  due,  ow- 
ing, in  arrear,  and  unpaid  from  the  faid  Thomas  to  the  faid  Ann, 
contrary  to  the  tenor  and  effc£iy  true  intent,  and  meaning  of  the 
afore(aid  indenture,  and  the  covenant  of  the  faid  Thomas  in  that 
behalf  made  as  aforefaid,  to  wit,  at,  &c. ;    and  fo  the  (aid   Ann 
faith,  that  the  faid  T.  although  often  requefted,  hath  not  kept  his 
faid  covenant  fo  by  him   made  with  the  faid  Ann  as  aforcJaid, . 
but  hath  broken  the  fame,  and  to  keep  the  fame  with  the  faid 
Ann  bath  hitherto  wholly  refufed,  and  ftill  doth  refufe,  to  the 
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damage  of  the  faid  Ann  of  fifty  pounds,  for  which  fhe  brings  her 
fuit»  &c. 


Om  CHARTER-PARTIES  of  AFFREIGHTMENT. 

LONDON,  JJ\  William  Webfter  complains  of  Jonathan  Declaration  for 
Blagden,  &c.  of  a  plea  of  breach  of  covenant ;  for  that  whereas,  dcmurage  at 
by  a  certain  deed  of  charter-party  of  affreightment  made  on,  &c.  ^^^  unloading 
to  wit,  at,  &c.  between  the  faid  William  (by  the  name  of  Wil-  ^7hree"diffc^ 
liam  Webfter,  mafter  of  the  good  (hip  or  veffel  called  the  Rachael,  „nt  voyagos«  * 
of  Witby,  of  the  burthen  of  diree  hundred  and  {ixtytons  or  there- 
abouts, now  lying  in  the  River  Tyne),  of  the  cne  part,  and  the 
laid  Jonathan  (by  the  name  of  Jonathan  Blagden,  of  Newcaftle- 
upon-Tyne,  and  company,  merchants,  freighter  of  the  faid  fliip), 
of  the  other  part  (the  counterpart  of  which  faid  charter-party  of 
affreightment,  fealed  with  the  feal  of  the  faid  Jonathan,  he  the 
faid  William  now  brings  here  into  court,  the  date  whereof  is  the 
(ame  day  and  year  aforefaid),  it  is  witnefTed  that  the  faid  William 
WebfVer  had  that  day  Ictten  the  faid  ihip  to  freight  for  three 
voyages  from  Shields  to  London,  and  the  freighter  had  hired  the 
fame  in  manner  and  form  following,  that  is  to  fay,  that  the  faid 
(hip  then  was,  and  fhould  during  the  faid  voyage,  be  at  the  ex- 
pence  of  the  faid  William  Webfter,  or  his  affigns,  kept  ftaunch, 
tight  and  ftrong,  well  manned,  vidlualled,  tackled,  and  provided 
in  every  rcfpedt  fit  for  merchant  fervice,  and  particularly  for  per- 
forming fuch  voyages  (the dangers  and  perils  of  the  feas,  reftraints 
of  princes  and  rulers,  fire,  and  enemies,  during  the  fame,  always 
excepted)  J  and  ^Ifo  that  the  faid  William  Webfter,  or  hisaiSgns, 
fiioujd  forthwith  receive  and  take  in  and  on  board  the  faid  (hip  in  the 
River  Tyne  a  full  and  complete  loading  of  coals,  from  the  order, 
and  of  the  goods  and  adventure  of  the  iaid  freighter,  or  hisafSgns  \ 
and  being  fo  loaden  the  faid  William  Webfter  with  the  (hip  and 
cargo  fhould,  wiih  cheiirft  opportunity  of  wind  and  weather,  pro- 
ceed direSly  for  London,  and  on  her  arrival  there  deliver  the  lame 
to  the  order  of  the  faid  freighter,  at  fuch  convenient  place  and 
places  where  ^he  faid  fbip  an(^  cargo  might  fafcly  come ;  and  alfo 
that  the  faid  (hip  (hip  fliould,  for  her  loading  and  delivery  ea^h 
voyage,  lie  the  full  fpace  of  twelve  lawful  working  days,  if  re- 
quired, and  fo  to  end  the  faid  intended  voyage  or  voyages ;  in  con- 
uderation  of  which  the  faid  freighter  did  thereby  covenant  and 
agree,  pot  only  to  load  and  put  on  board  the  faid  ihip  die  faid 
cargo  or  cargoes  as  aforefaid,  and  to  receive  or  caufe  the  fame  to 
be  received  from  q\\  board  her  each  voyage  at  London  as  aforefaid, 
a;id  within  the  days  and  times  limited  for  her  loading  and  delivery 
Cjich  voyage  as  aforefaid,  but  alfo  fhould  and  would  pay  or  cau/e 
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to  be  i^aid  unto  the  faid  William  Webfter,  or  his  afCgns,  upon  thitf 
fafe  delivery  of  each  cargo  as  aforefaid,  in  full  for  freight  and  hire 
of  the  faid  (hip  for  the  faid  voyage  or  voyages,  at  and  after  the 
j-ate  of  feven  (hillings  fterling  a  chaldron  for  every  chaldron  of 
coals  (London  meafure)   which  (hould  be  taken  in  and  on  board 
the  faid  (hip  and  delivered  during  the  faid  voyages  as  aforefaid, 
and  all  charges  upon  and  for  the  faid  cargo  or  cargoes,  except 
trimming,  keelman's  beer,  pilotage,  and  delivery,  together  with 
the  fum  of  two  pounds  ten  Ihillings  fterling  per  day  to  be  paid  day 
by  day,  as  the  fame  (hould  grow  due  for  every  day  of  the  (aid 
(hip's  detention  over  and  above  the  days  and  times  limited  for  faer 
loading  and  delivery  each  voyage  as  aforefaid ;  and  that  the  &id 
William  Webfter  (hould  and  would  continue /unning  as  fuft  as 
wind  and  weather  would  permit  until  thefe  voyages  were  made 
and  completed  upon  the  terms  and  conditions  above  exprefTed  ; 
and  alfo  (hould  and  would  pay  and  difcharge  trimming,  &c.   and 
delivery  during  the  faid  voyages,  as  by  the  faid  charter-party  of 
affreightment  (aroongft  other  things),  reference  being  thereto 
had  will  more  fully  and  at  large  appear :  And  the  faid  William 
Webfter  further  fays,  that  at  the  time  of  the  making  the  faid 
charter-party  of  affreightment,  the  faid  (hip  was,  and  during  all 
the  faid  three  voyages  in  the  faid  charter-party  and  hereafter  men* 
tioned,  was  kept  at  the  expence  of  him  the  faid  William  Webfter 
ftauncfa,  tight  and  ftrong,  and  well  manned,  victualled,  tackled, 
and  provided  in  every  refpeft  fit  for  merchant  fervice,  and  par- 
ticularly for  performing  fuch  voyages  (the  dangers  and  perils  of 
the  feas,  reftraints  of  princes  and  rulers,  fire,  and  enemies,  during 
the  fame,  excepted)  j  and  that  he  the  Caid  William  Webfter  did 
forthwith,  to  wit,  on,  &c.  begin  to  receive  and  take  in  and  on  board 
the  (aid  fliip,  to  wit,  in  the  River  Tyne,  in  the  faid  charter- 
party  mentioned,  to  wit,  at,  &c.  a  full  complete  loading  of  coals, 
from  the  order  and  of  the  goods  and  adventure  of  the  faiofreighter, 
or  his  a(&gns,  for  the  firft  voyage  of  the  (aid  three  voyages ;  and 
that  the  faid  (hip  did  for  her  loading  for  that  voyage  lie  a  long 
fpace  of  time,  to  wit,  the  fpace  of  feven  lawful  working  days,  to 
wit,  in  the  River  Tyne  as  aforefaid,  being  thereto  required,  and  not 
fooner  difpatched  by  the  faid  freighter ;  and  that  during  the  (pace  of 
feven  days  he  the  faid  William  W  ebfter  did  receive  and  take,  and  on 
the  laft  day  of  the  faid  days,  to  wit,  on,  &c.  did  finifh  and  complete 
the  receiving  and  taking  in  and  onboard  the  faid  (hip  in  the  River 
Tyne  aforefaid,  a  full  and  complete  loading,  from  the  order  and 
of  the  goods  and  adventure  of  the  faid  freighter  or  his  afligns ;  and 
the  faid  (hip  being  fo  loaden,  he  the  faid  William  Webfter  with 
the  faid  (hip  and  cargo  afterwards,  with  the  firft  opportunity  of 
wind  and  weather,  to  wit,  on,  He.  proceeded  diredtly  for  Lon- 
don, and  did  run  and  continue  running  with  the  faid  (hip  as  fafl 
as  wind  and  weather  would  permit,  until  the  faid  voyage  was 
made  and  com  pleated,  and  afterwards,  to  wit,  on,  &c.  he  the 
faid  William  Webfter,  with  the  faid  (hip  and  cargo,  arrived  in 
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fiifety  at  London  aforefaid,  to  wit,  in  the  river  Thames  there  ;     . 
and  that  he  the  faid  William  Webfter  did,  immediately  after  the 
arrival  of  the  faid  (hip  and  cargo  there,  to  wit,  on,  &c«  give  no- 
tice of  the  arrival  of  the  faid  ibip  and  cargo  there  to  the  then  fac- 
tor and  ailigns  of  the  faid  Jonathan  Blagden,  and  to  whom  the 
iaid  cargo  of  coals,  fo  (hipped  by  the  uid  Jonathan  Blagden  as 
aforefaid,  were  by  the  faid  Jonathan  Blagden  ordered  and  con- 
figned,  and  that  the  faid  (hip  did  there,  to  wit,  at,  &c.  tp  wit, 
in  the  faid  river  of  Thames  there,  the  fame  being  a  convenient 
place  there  where  the  faid  (hip  and  cargo  might  fafely  come  for  the 
delivery  of  the  faid  cargo,  to  the  order  of  the  faid  freighter,  did  lye 
a  long  fpace  of  time,  to  wit,  for  the  fpace  of  eleven  working  days, 
being  thereto  required,  and  not  being  fooner  difpatched  by  the  faid 
Jonathan,  his  fador,  or  aiSgns,  for,  in,  or  about  the  unloading 
and  delivery  of  the  faid  cargo  to  the  order  pf  the  (aid  freighter,  and 
that  he  the  faid  William  Webfter  did,  during  all  that  time  (afely 
deliver  all  the  faid  cargo  to  the  order  of  the  faid  freighter  there,  to 
Vfitj  at,  &c.  to  wit,  in  the  faid  river  of  Thames,  the  fame  being 
a  convenient  place  where  the  faid  (hip  and  cargo  might  fafe- 
ly come,  and  fo  end  the  faid  voyage,  and  did  then  and  there, 
to  wit,  at,  &c.  on  the  laft  day  of  the  faid  eleven  days,  to  wit,  on, 
&c.  pay  and  difcharge  trimmings,  &c.  during  that  voyage:  And  ad  Breach, 
the  (aid  William  Webfter  further  fays,  that  the  faid  Jonathan 
Blagden  by  himfelf,  his  agents,  fadors,  or  aftigns,  did,  in  that 
voyage,  keep  and  detain  the  faid  (hip  on  demurage,  to  wit,  at, 
&c.  and  for  a  long  fpace  of  time,  to  wit,  for  the  (pace  of  five 
working  days,  in  and  about  the  loading,  unloading  and  delivery  of 
the  (aid  cargo  of  coals,  over  and  above  the  faid  twelve  lawful 
working  days  in  the  faid  charter-party  for  that  purpofe  mentioned; 
yet  the  (aid  J.  B.  did  not,  according  to  the  tenor  of  the  faid  charter- 
party  aforefaid,  and  of  his  covenant  by  him  in  form  aforefaid  made, 
during  the  faid  five  days  of  demurage,  pay  to  the  faid  W.  W.  the 
faid  fum  of  two  pounds  ten  (billings  (lerling  per  day,  day  by  day, 
during  the  faid  five  days  of  demurage,  or  any  part  thereof,  or  at 
any  other  time  hitherto,  but  he  to  pay  the  fame  to  the  (iiid  W.  W. 
hath  hitherto  wholly  refufed  and  made  default,  contrary  to  the 
form  and  eSe&.  of  the  faid  charter-party,  and  of  the  faid  covenant 
of  him  the  (aid  J,  B.  made  in  that  behalf  as  afore(aid ;  and  the  faid 
W.  W.  further  fays,  that  the  faid  (hip  fo  being  kept  at  the 
expence  of  him  the  (aid  W.  W*  ftaunch,  &c.  in  every  refpe^  fit 
for  merchant's  fervice,  particularly  for  performing  fuch  voyages 
as  aforefaid ;  and  the  faid  firft  cargo  being  fo  delivered,  and  the 
(aid  firft  voyage  fo  made  as  afore(aid,  he  the  faid  W.  W.  did  forth- 
with  after  the  delivery  of  the  faid  cargo,  and  after  ending  the  faid 
firft  voyage,  and  with  the  firft  opponuaity  of  wind  and  weather^ 
to  wit,  00,  &c.  fail  and  proceed  with  the  faid  (hip  from  London 
aforeiaid,  to  wit,  out  and  from  the  faid  river  of  Thames,  there  di-^ 
xcQ\y  to  and  towards  Shields  aforefaid,  and  afterwards,  to  wit, 
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on,  &c.  he  the  fai^  W.  W.  vrivcd  in  fafety  at  Shields  afere&iifs 
in  the  faid  river  of  Tyne  there,  and  during  all  that  time  he  the 
faid  W.  W.  did  run,  and  continue  running  with  the  faid  ftiip  fo 
faft  ^  wind  and  weather  would  permit ;  and  that  he  the  faid  'W,V/'^ 
did,  immediately  after  the  arrival  of  the  faid  (hip  there,  to  wit, 
on,  &c.  give  notice  of  the  arrival  of  the  faid  (hip  there  to  the  (aid 
Jonathan  Blagden ;  and  the  faid  W.  W,  further  fays,  that  after 
the  faid  (hip  was  fo  arrived  at,  &c.  in  the  river  Tyne  there,  to 
wit,  on,  &c.  he  the  faid  W.  W.  did  begin  to  receive  and  take 
in,  and  on  board,  &c.  &c.  &c.  (fame  as  before,  faying,  the  fe- 
cond  of  the  faid  three  voyages,  inftead  of  the  rirft,  &c.  &c.) : 
5dBxtach«  And  the  faid  W.  W.  further  fays,  that  the  J.  B.  by  him- 
felf,  his  agents,  faSors,  or  ailigns  did,  in  the  faid  laiKmen- 
tioned  voyage,  keep  and  detain  the  (aid  (hip  on  demurage,  to  wit, 
at,  &c.  a  long  fpace  of  time,  to  wit,  for  the  fpace  of  twenty-(ive 
lawful  working  days,  in  and  about  the  loading,  unloading,  and 
delivery  of  the  faid  laft-mentioned  cargo  of  coals,  over  and  above 
the  faid  twelve  lawful,  &c.  in  the  faid  charter-party  for  that  pur- 
po(e  mentioned  ;  yet  the  faid  J.  B.  did  not,  according  to  the  (aid 
charter-party  aforcfaid,  and  of  the  covenant  of  him  the  faid  J.  B. 
fo  made  as  aforefaid,  during  the  faid  twenty-five  daysofdemorage, 
pay  to  the  faid  W.  W.  the  iaid  fum  of  two  pounds  ten  (hillings  per 
day,  &c.  during  the  faid  twenty-five  days  of  demurage,  or  any 
part  thereof,  but  he  to  pay  the  fame  to  the  faid  W.  W.  hath,  &c. 
contrary,  &c.  and  of  the  aforefaid  covenant  of  him  faid  J.  B.  made 
in  that  behalf  as  aforefaid ;  and  fo  the  faid  W.  W,  fays,  that  the 
faid  J.  B.  although  often  requeued,  hath  not  kept  with  him  the 
faid  W.  W,  the  covenant  made  by  the  faid  J.  B,  with  him  the  faid 
W.  W.  but  hath  broke  the  fame,  and  to  keep  the  fame  with  him 
the  faid  W.  W,  hath  hitherto  wholly  refufed,  and  ftill  refufes  to 
the  faid  W.  W.  his  damage  of  one  hundred  pounds  j  and  there-'* 
fore,  2(c.  ^c, 


In  the  Common  Pleas. 
Covcnint     by     LONDON  JJ^      Mark    Gregory,   late  of  London,   mer- 
mafterof  aihip  chant,   and  John  Turnbull,  late  of  the  fame  place,  merchaot, 
againft        the  ^ere  fummoned  to  anfwer  George  Pa(rroore  of  a  plea  that  they 
dwrtCT  nam  *  keep  with  the  faid  George  the  covenants  made  between  the  (aid 
for    not    fully  Mark  and  John  ;  and  the  faid  George,  according  to  the  form  and 
loading  her,  and  efFe£l  of  a  certain  charter  party  of  afFreighcment  made  between 
not  paying  full  them,  &c. }   and  thereupon  the  faid  George,  by  Edward  Wool- 
freightage,  and  ftonccraft  his  attorney,  fays,  that  whereas,  by  a  certain  charter- 
ft>rpninagc,&c.  p^^^^  of  aftVcightment  made  on  the  thirtieth  day  of  September,  in 
the  year  of  Our  Lord  1783,  at  London,  to  wit,  in  the  pari(h  of 
St.  A4ary-le-Bow,  in  the  ward  of  Cheap,  between  the  faid  George, 
by  the  name  and  addition  of  George  Paifmore,  mailer  and  owner 
pf  the  brigantine  called  the  London,  of  the  burthen  of  one  hundred 
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and  fifty  tons  or  thereabouts,  and  now  in  the  river  of  Thames,  of 
the  one  part,  and  the  faid  Mark  and  John  of  the  other  part  (one 
part  of  which  faid  charter-party,  fealed  with  the  feal  of  the  faid 
Nfark  and  John,  the  faid  George  now  brings  here  into  court, 
the  day  whereof  is  the  day  and  year  aforefaid),  it  is  witneiTed  that 
the  faid  mafter  and  owner,  for  the  confideration  thereafter  men- 
tioned, did  thereby  covenant,  promife,  and  agree  to  and  with  the 
{aid  merchants,  the  executors,  adminiftrators,  and  affigns,  that 
the  faid  brigantine,  London,  being  in  a  fit  and  proper  condition 
for  the  voyage  thereinafter  mentioned,  fbould  and  would,  as  fooa 
as  convenient,  proceed  to  Gibraltar,  and  when  unloaded  there 
proceed  to  Malaga  and  there  value  himfelf,  or  MelTrs.  Mettinez 
and  Co.  merchants  of  the  faid  place,  and  being  admitted  to  free 
pratigue,  (hould  tarry,  if  required,  forty- eight  hours  for  orders 
to  load  there  and  at  Vaiiz  Malaga,  on  the  terms  thereinafter 
mentioned,  to  fay,  for  every  ton  of  Malaga  tonnage  of  ten  chefts 
of  lemons  (and  other  goods  in  proportion  of  London),  three 
pounds  ten  {hillings  per  ton,  and  after  that  rate  for  other  goods 
in   proportion,  according  to  the  cuflom  at  Malaga,  provided  the 
iame  brig  London  could  be  fully  loaded  at  Malaga  and  Vaiiz 
Malaga  aforefaid ;  and  if  it  fhould  fo  happen  that  the  faid  (hip 
could  not  be  provided  with  full  cargo  at  Malaga  or  Vaiiz  Malaga, 
then  and  in  fuch  cafe  the  mafter  agreed  to  proceed  with  the  faid 
fhip  to  Alicant  or  Barcelona,  and  there  receive  orders  from  the 
faid  freighter's  correfpondents  to  load  a  full  and  complete  cargo, 
at  any  two  loading  places  within  the  diftrid  of  Alicant  or  Barce- 
lona, at  and  after  the  rate  of  forty  (billings  per  ton  of  baulla  or 
raifms  in   bafkets   or  cafks,   always  allowing   twenty  hundred 
weight  of  each  to  the  ton  at  the  king's  beam,  with  the  ufual  cuf- 
tom  of  tare  and  drgft,  and  likewife  fourteen  bags  of  nuts  to  the 
ton,  and  two  pipes  of  wine  or'brandy  to  the  ton  ;  and  the  afore* 
faid  maft^r  agreed  to  deliver  the  faid  cargo,  if  required  by  the 
freighters  or  their  correfponuciits,  agents,  failors,  or  affigns,  in 
the  ifland  of  Guernfey  or  the  port  of  London,  paying  freight  for 
the  faid  goods  to  either  of  thofe  places,  at  and  after  the  rate  of 
forty  fhillings  per  ton ;  but  Ihould  xh^  freighters  or  their  corre- 
fpondents. order  all  or  any  pare  of  the  faid  cargo  to  be  delivered  at 
Falmouth  or  Plymouth,  then,  in  fuch  cafe,  the  freighters  obliged        • 
themfelves  to  pay  freight  for  every  ton  pf  goods  fo  delivered  at 
Falmouth   or   Plymouth,   forty-Hve   ihillings,    with   two  thirds 
pilotage,  quarantine,  and  port  charges,  and  the  faid  charges  to  com- 
mence at  Malaga,  with  five  per  cent,  primage  to  the  mailer,  the 
freighters  to  be  allowed  forty  days  to  load  and  unload,  and  ten  days 
over  and  above,  if  required  on  demurage,  at  andafter  the  rate  of  three 
pounds  per  day,  day  by  day,  as  the  iame  ihould  grow  due,  as  by 
the  faid  charter-party  more  ifully  appears :  And  the  (iaid  George  in 
fad  faith,  that  the  faid  (hip  in  the  faid  charter-party  mentioned, 
after  the  making  the  faid  charter* party,  to  wit,  on  the  fifth  day 
of  Odoberi  in  the  year  aforefaid,  being  in  fi(  and  proper  cOn- 
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iUtion,  departed  and  kt  iail  from  and  out  of  the  river  of  Thames 
upon  thefald  intended  voyage,  aod  afterwards  arrived  at  Gibraltar  and 
unloaded  there,  and  afterwards,  to  wit,  on  the  twenty-ninth  day  of 
Odlober,  in  the  year  afore(aid,  arrived  at  Malaga  in  the  (aid  char- 
ter-party mentioned;  and  the  faid  George  afterwards,  to  wit,  on 
the  fame  day  and  year  lad:  aforefaid,  gave  notice  thereof  to  the 
faid  Meifrs.  Mettinez  and  Co«  in  the  (aid  charter-party  mentioih* 
ed,  and  the  faid  (hip  remained  and  continued  there  for  orders  to 
load,  and  was  kept  and  detained  there  by  the  (aid  afiigns  of  the 
faid  Mark  and   John  for  a  long  time,  to  wit,  for  the  fpace  of 
fifty  days,  and  afterwards,  to  wit,  on  the  twenty-fixth  day  of 
January,  in  the  year  afore(aid,  the  faid  George  did  receive  into 
and  on  board  his  (aid  (hip  at  Malago  aforelaid,  from  the  laid 
Meflrs^  Mettinez  and  Co.  divers  goods  and  merchaxxlizes,  being 
all  the  goods  and  merchandizes  which  the  faid  Meflrs.  Mettinez 
and  Co.  thought  fit  to  put  on  board  her,  and  afterwards,  to  wit, 
on  the  twentv-feventh  day  of  January,  in  the  year  of  Our  Lord 
1784,  the  faia  Ihip  departed  and  fet  fail  from  Malaga  aforelaid, 
with  the  faid  goods  and  merchandizes  on  board  her  as  aforefaid,  on 
her  faid  voyage  towards  London  aforefaid,  and  afterwards,  to  wit, 
on  the  fifth  day  of  March,  in  the  year  laft  aforefaid,  arrived  at 
London  aforefaid,  whereof  the  (aid  Mark  and  John  afterwards,  to 
ivit,  on  the  fame  day  and  year  lafl  aforefaid,  there  had  notice; 
and  the  faid  fhip  did  then  and  there  end  her  (aid  voyage,  and  the 
faid  Mark  and  John  did  not  then  and  there  immediately  unload  the 
faid  (hip,  but  kept  and  detained  the  faid  (hip  for  a  long  time^  to 
wit,  until  the  fifteenth  day  of  September  then  next  following,  and 
there  fully  unloaded  the  fame :  And,  although  the   faid  George 
hath  always  well  and  truly  obferved,  performed,  fulfilled,  and 
kept  all  and  Angular  the  covenants,  claims,  and  agreements  in 
the  faid  charter-party  contained,  on  his  part  and  behalf  to  be  ob- 
ferved, performed,  fulfilled,  and  kept;  yet,  protefliag  that  the 
faid  Mark  and  John  have  not  well  and  truly  obferved,  performed, 
fulfilled  and  kept,  any  of  the  covenants,  claufes,  and  agreements 
in  the  faid  charter-party  contained,  on  their  part  and  behalf  to  be 
performed  and  fulfilled :   In  fad  the  laid  George  faith,  that  the 
faid  Mark  and  John,  and  their  afiigns,  kept  and  detained  the  (aid 
^        £hip  on  demurage  ten  days  over  and  above  the  forty  days  in 
and  by  tlie  faid  charter-party  allowed  for  the  loading  and  unload- 
ing the  faid  ihip,  as  by  the  faid  charter-party  they  lawfully  might; 
by  reafon  whereof  the  fum  of  thirty  pounds  became  due  and  pay- 
able from  the  (aid  Mark  and  John  to  the  faid  George  for  the 
fame :   Yet  the  faid  Mark  and  John,  although  often  requefted, 
have  not  paid  the  faid  thirty  pounds,  or  any  part  thereof  to  the 
faid  George,  but  have  hitherto  altogether  refu(i:d  fo  to  do,  aod 
ilill  do  refuie,  contrary  to  the  form  and  efFedof  the  faid  charter- 
^  party,  and  of  the  faid  covenant  of  the  faid  Mark  and  John  fb  nude 

in  that  behalf  as  aforefaid :  And  the  faid  George  further  fays,  that 
althxHJgh  the  faid  MefTrs.  Mettinez  and  Co.  the  ailigns  of  the  faid 
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Afark  and  Johny  did  put  and  load  diver$  goods  and  merdiandizes 
on    board  the  faid  ihip  as  afbrefaid,  to  be  brought  from  Malaga 
aforef^id,  and  although  the  faid  fhip  would  have  carried  other  and 
a  great  many  more  goods  and  merchandizes  from  Malaga  aforefaid 
to   London  aforefaid,  yet  the  (aid  Mark  and  John  and  the  (aid 
JVlefTrs.  Mettinez  and  Co.  the  affigns  of  the  faid  Mark  and  John^ 
although  often  requefted  fo  to  do,  did  not  fullv  and  compleatly  load 
the  faid  (hip,  but  wholly  neglefted  and  refufea  fo  to  do,  contrary  to 
the  form  and  eiFed  of  the  (aid  charter-party,  and  of  the  covenant 
of  the  faid  Mark  and  John  fo  made  in  that  behalf  as  aforeiaid : 
And  the  faid  George  further  fays,  that  Che  faid  primage  on  the  (aid 
goods  and  merchandizes,  fo  loaded  on  board  the  faid  fliip  as  afore- 
£aLid,  amounting  to  a  large  fum  of  money,  to  wit,  to  the  fum  of 
eighteen  pounds  fifteen  millings,  and  that  two  third  parts  of  the 
pilotage  and  port  charges  of  the  faid  (hip,  during  the  (aid  laft* 
mentioned  voyage,  amounting  to  another  large  fum  of  money,  to 
isrit,  the  fum  of  forty  pounds,  of  which  faid  premifes  the  faid 
]&4ark  and  John  afterwards,  to  wit,  on  the  twentieth  day  of  April, 
in  the  year  laft  aforefaid,  at  London  aforefaid,  in  the  pari(h  and 
ipifard  aforefaid,  had  notice :  Yet  the  faid  Maik  and  John,  although 
often  requefted,  have  not,  nor  hath  either  of  them  paid  the  (aid 
feveral  fums  of  money  fo  re(pe6lively  due  as  laft  aforefaid,  but 
have  hitherto  altogether  refufed  fo  to  do,  and  the  fame  remains 
due  and  unpaid  to  the  faid  George,  contrary  to  the  form  and 
efFcA  of  the  (aid  charter-party,  and  of  the  faid  covenant  of  the 
&id  Mark  and  John  fo  made  in  that  behalf  as  aforefaid  ;  and  fo  the 
£ud  George  (aith,  that  the  faid  Mark  and  John  have  not  kept  with 
him  the  covenant  made  between  them  as  aforefaid,  but  have  bro- 
ken the  &me,  and  to  keep  the  fame  with  the  faid  George  have 
hitherto  altogether  refufed,  and  ftiU  do  refufe,  to  the  damage  of 
the  faid  George  of  one  hundred  pounds  3  and  therefore  he  brings 
his  fuit,  &c. 

W.  Baldwin* 

And  the  faid  Mark  and  John,  by  John  Gill  their  attorney,  pka,  tfk,  gene- 
come  and  defend  the  wrong  and  injury,  when,  &c,  and  fay,  that  ral  iflue. 
the  faid  George  ought  not  to  have  or  maintain  his  aforefaid  sidion 
againft  them  ;  becaufe  they  fay  that  the  faid  charter-par^  on  the 
£tid  deed  mentioned,  is  not  the  deed  of  them  the  faid  Mark  and 
John,  and  of  this  they  put  themfelves  upon  the  country,  &c« 
And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here  for  id.    That  the 
this  purpofe  fir(l  had  and  obtained,  according  to  the  form  of  the  fliipwasdecaDn- 
ftatute  in  riiat  cafe  lately  made  and  provided,  the  faid  Mark  and  «<*«*>«•  *nfi- 
John  (ay,  that  the  faid  George  ought  not  to  have  or  maintain  his  ^"*  JSlHSlS 
aforefaid  aSion  againft  them  j  becau(e  they  fey  that  the  faid  brig,  t^  and  that 
London,  in  the  &td  charter-party  and  in  the  faid  declaration  alfo  goods  coQJdnci. 
mentioned,  being  in  fuch  fit  and  proper  condition  as  in  the  fiiid  ^'  ^^  Uadtd 
declaration  is  mentioned,  did  not,  as  foon  as  convenient,  proceed  ^.    '""^^ 
to  Gibraltar,  and  when  unloaded  there  proceed  to  Malaga,  ao  ^^ 
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cording  to  the  form  and  cffcfk  of  the  faid  charter-party,  and  of  the 
laid  covenant  of  the  faid  George  therein  in  that  behalf  contained 
as  aforefaid  i  but  on  the  contrary  thereof  the  faid  brig  having  been^ 
before  her  faid  departure  from  the  river  of  Thames  in  the  (aid 
deed  mentioned,  leaden  with  and  having  received  on  board  her 
divers  large  quantities  of  goods  and  merchandizes  to  be  carried  in 
the  faid  brig  to  Gibraltar  and  Malaga  aforefaid,  for  and  upon  ac- 
count of  other  perfons  than  the  faid  Mark  and  John,  without  che 
confent  of  the  faid  Mark  and  John,  afterwards  and  after  her  arrival 
at  Gibraltar  aforefaid,  to  wit,  on  the  thirtieth  day  of  October9  in 
the  year  laft  aforefaid,  departed  therefrom,  the  faid  goods  and 
merchandizes  fo  before  then  leaden  and  being  on  board  the  laid 
brig,  on  fuch  account  as  laft  aforefaid,  liill  continuing  on  board 
the  fame,  and  with  the  fame  goods  and  merchandizes  fo  then 
loaden  and  continuing  on  board  the  faid  brig  as  aforefaid,  after- 
wards, to  wit,  on  the  fame  day  and  year  laft  aforefaid,  at  Malaga 
aforefaid,  arrived  :  And  the  faid  Mark  and  John  in  hSt  fay,  that 
by  reafon  of  the  faid  goods  and  merchandizes  fo  brought  in  the 
faid  brig  as  aforefaid,  to  Malaga  aforefaid,  the  faid  brig  was,  im- 
mediately upon  her  arrival  at  Malaga  aforefaid,  necellarily  there 
detained  upon  quarantine  for  the  fpace  of  forty  days,  thereafter 
and  during  all  that  time  the  faid  goods  and  merchandises,  fo  then 
loaden  and  being  on  board  the  faid  brig  as  aforefaid,  could  not  nor 
might  be  unloaden  therefrom,   nor  could  nor  might  any  other 
goods  and  merchandizes,  during  all  the  faid  fpace  of  forty  days  next 
,  after  the  fame  ari:ival  of  the  faid  brig  at  Malaga  afore^id,  be 
loaden  or  put  on  board  the  faid  brig,  for  or  on  the  account  of  the 
laid  Mark  and  John,  or  of  any  other  perfon  whatfoever,  to  wit, 
at  London  aforefaid,  in 'the  pariQi  and  ward  aforefaid  j  and  this 
the  faid  Mark  and  John  are  ready  to  verify ;\ wherefore  they  pray 
judgment  if  the  faid  George  ought  to  have  or  maintain  his  afore- 
To    the    lirft  faid  zStion  againft  them,  &c.     And  the  faid  Mark  and  John,  for 
^ach,  3d,ihcy  further  plea  in  this  behalf,  by  leave  of  the  court  here  for  this  pur- 
Ibip'on  demur-  P°^^  ^^^  ^^  *"^  obtained,  according  to  the  form  ©f  the  ftatute  in 
nse«  diat  cafe  lately  made  and  provided,  as  to  the  faid  breach  of  cove- 

nant firftly  above  afligned,  fay  that  the  Cai4  George  ought  not  to 
have  or  maintain  his  aforefaid  adiion  thereof  againft  them  ;  be- 
caufe  they  fay  that  they  the  faid  Mark  and  John,  or  their  afligns, 
did  not  ever  keep  or  detain  the  faid  Ihip  on  demurrage  in  manner 
and  form  as  the  faid  George  has  in  that  breach  by  him  firftly  above 
^ffigned  alledged,  and  of  this  the  faid  Mark  and  John  put  theni- 
To  the  ieeond  felves  upon  the  country  *,  and  that  the  faid  Mark  and  John  for 
bleach,  4th,that  further  plea  in  this  behalf,  by  like  leave  of  the  court  here  for  this 
Aeir  afligns  did  purp^fe  firft  had  and  obtained,  according  to  the  form  of  the  ftatute 
MaLca.        *   ^"  ^^^^  ^^^^  lately  made  and  provided,  as  to  the  faid  breach  of 
covenant  fecondly  above  afBgned,  fay  that  the  faid  George  ought 
not  to  have  or  maintain  his  aforefaid  adlion  thereof  againft  them; 
becaufe  they  fay  that  they  and  the  faid  MefTrs.  Mettinez  and  Co. 
the  affigns  of  the  (aid  Mark  and  John,  did  fully  aivd  completely 


AND  EXCUSE  OF  PERFORMANCE.  349 

load  the  faid  (hip  at  Malaga  aforts&td,  according  to  the  fortn  and 
€(Fe«5l  of  the  faid  charter-party,  to  wit,  at  London  aforefaid,  in  the 
p^rifli  and  ward  aforefaid  i  and  of  this,  &c.  And  the  faid  Mark  To  the  fiikl  fe- 
and  John  for  further  plea  in  this  behalf,  by  like  leave  of  the  court  "^^"^  ^J^^ 
here  for  this  purpofe  firft  had  and  obtained,  according  to  the  form  of  ^^jj  ^f  ^ 
the  flat  ute  in  that  cafe  lately  made  and  provided,  as  to  the  faid  breach  procured  com- 
of  covenant  fecondly  above  affigned,  fay,  that  the  faid  George  ought  pieteiy  to  load 
not  to  have  or  maintain  his  aforefaid  adion  thereof  againft  them  ;  '***"  ^'  Malaga^ 
becaufe  they  fay  that  true  it  is,  that  the  faid  fliip  would  have  carried  ^  '  . "'  *  ll!*![ 

ji  1        !•/•  »*!  r       r  •  1        T        I       offered  to  road 

more  goods  and  merchandizes  from  Malaga  aforeiaid  to  London  her  completely 
aforefaid,  than  were  put  on  board  the  faid  Ibip  by  the  faid  MeiTrs.  if    he     would. 
Mettinez  and  Co.  the  faid  afligns  of  the  iiaid  Mark  and  John,  but  ha^e  proceeded 
for  plea  in  this  behalf  the  faid  Mark  and  John  fay,  that  it  did  fo  ^hidfhTJJouS 
happen  that  the  faid  (hip  could  not  be  provided  with  a  full  cargo  ^^^    ^^      l,y^ 
at  Malaga  or  Valiz  Malaga,  in  the  faid  charter-party  mentioned,  ,Tude    up    the 
whereof  the  faid  George,  after  the  loading  on  board  the  faid  (hip  loading      with 
at  Malaga  aforefaid,  the  faid  goods  and  merchandizes  in  the  faid*^^*^*^*"    P«*^** 
deed  mentioned  to  have  been  there  loaden  on  board  the  fame,  to  ^^^^ 
wit,  on  the  twenty-feventh  day  of  January,  in  the  year  of  Our 
Lord  1784,  at  Malaga,  to  wit,  at  London  aforefaid,  in  the  parish 
and  ward  aforefaid,.  had  notice  irom  the  faid  Meflrs.  Mettinez  and 
Co.  the  faid  alfigns  of  the  faid  Mark  and  John  there  ;  and  the  (aid 
Mefirs.  Mettinez  and  Co.  the  ailigns  of  the  faid  Mark  and  John, 
there  offered  to  the  faid  George  to  provide  his  faid  Qiip  with  a  full 
cargo,  if  he  the  faid  George  would  proceed  with  his  faid  (hip  to 
Alicant  or  Barcelona,  and  there  receive  orders  from  the  corre- 
fpondents  of  the  (aid  Mark  and  John,  for  the  loading  a  full  and 
complete  cargo,  according  to  the  form  and  effect  of  the  faid 
charter-party,  to  wit,  at  London  aforefaid ;  but  the  faid  George 
then  and  there,  and  always  afterwards,  wholly  refufed  fo  to  do, 
and  inftead  thereof,  afterwards,  to  wit,  on  the  fame  day  and  year 
laft  aforefaid,  at  Malaga,  did  complete  the  loading  of  the  faid  (hip 
with  divers  other  goods  and  merchandizes  by  him  taken  on  board 
there,  upon  freight  for  and  upon  the  account  of  other  perfons  than 
the  faid  Mark  and  John,    or  their  ailigns,    to  wit,   at  London 
aforeiaid,  in  theparifh  and  ward  aforefaid  *,  and  this  the  faid  Mark 
and  John  are  ready  to  verify;  wherefore  they  pray  judgment  if 
the  iaid  George  ought  to  have  or  maintain  his  aforefaid  adtion 
againft  them  as  to  the  faid  breach  of  covenant  by  him  fecondly 
above  aiOigned,  &c.     And  the  faid  Mark  and  John  for  further  6ch,  To  the  lad 
plea  in  this  behalf^  by  like  leave,  &c.  as  to  the  faid  breach  of  breach,  that  no 
covenant  laftly  above  aifigned,  fay,  ^hat  the  faid  George  ought  ^"^^   ^"°*   ^' 
not  to  have  or  maintain  his  aforefaid  adtion  thereof  again  A  them  j  "^.c"&c 
becaufe  they  fay  that  no  fuch  fums  of  money  as  are  in  that  breach 
mentioned,  nor  any  of  them,  nor  any  part  thereof,  ever  became 
due  or  payable  from  the  faid  Mark  and  John  to  the  faid  George,' 
for  or  on  account  of  the   fame   primage,    pilotage    and    port- 
charges  in  the  faid  breach  mentioned,  or  any  of  ttiem,  in  man- 
ner and    form  as  the   faid  George  has  in  that  breach  by   him 
3  laftly 
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laftlf  abore  affigned  sdledged;   and  of  this  die  faid    Mark  aod 
John  put  themfelvcs  upon  the  country,  &c« 

Nash  Grose. 


Cbf«iiant  00  a      LONDON^  to  wit.    George  Faith  complains  of  WiDiaoi 
charter-party  of  De  Vie  Tuper,  being,  &c«   of  a  plea  of  breach  of  covenant: 
affheigiitmentfor  for  that  whereas,  by  a  certain  charter-party  of  affreightment  made 
wh«"thefrd  h^*  on  the  fifteenth  day  of  June,  in  the  year  of  Our  Lord  1786,  to  wit^ 
ter^wuid^y  ^^  London  afore&id,  at  the  parilh  of  St.  Mary-le-Bow,  in  the  ward 
pay  a  part.        of  Cheap,  between  the  faid  George  Faith  (by  the  name  and  addic- 
tion of  George  Faith,  mafter  of  the  good  brig  Brittania,  of  the 
burthen  of  three  hundred  tons  or  thereabouts)  of  the  one  part,  and 
the  faid  William  (by  the  naotie  and  addition  of  William  De  Vie 
Tuper,  acting  for  and  on  behalf  of  MeiTrs.  Refner  and  Tuper  of 
Barcelona,  in  the  kingdom  of  Spain),  of  the  other  part  (one  part 
of  which  faid  charter-party  of  affreightment,  fealed  with  the  feai 
of  the  (aid  William  De  Vie  Tuper,  the  faid  George  now  brings 
here  into  court,  the  date  whereof  is  the  day  and  year  aforefaidj: 
It  is  witnefled  that  the  faid  George  Faith^  for  the  coniideratioo 
thereinafter  mentioned,  did  thereby  promife  and  agree  to,  and 
with  the  faid  William  De  Vie  Tuper,  his  executors,  adminiftra* 
tors,  and  affigns,  that  the  faid  brig  or  veflel  was  of  the  burthen 
aforefaid;  and  being  tight,  ftaunch,  and  ftrong,  and*every  way 
properly  fitted  for  the  voyage  thereinafter  mentioned,  he  the  {aid 
George  Faith  had  granted  and  let,  and  the  iaid  William  De  Vie 
Tuper  had  taken  and  hired  the  fame  on  the  terms  and  conditions 
following,  that  is  to  fay,  the  (aid  George  Faith  fliould  be  at  the 
bay  of  Rofas,  in  the  kingdom  of  Spain,  on  or  before  the  middle 
of  Odober  then  next  enfuing,  wind  and  weather  permitting,  and 
then  confign  himfelf  and  veflel  unto  the  agent  or  correfpondent  of 
the  faid  freighter,  and  there  hold  himfelf  in  order  to  take  in  ten 
tons,  or  as  much  more  as  (he  the  faid  brig  could  conveniently 
flow  and  take  in,  of  cork,  and  when  fo  loaded  (hould  proceed, 
wind  and  weather  permitting,  for  the  port  of  London,  and  there 
make  a  true  delivery  of  his  faid  cargo  of  cork  ;  and  the  (aid  maC» 
ter   further  agreed    to   allow  the  (aid  freighter  thirty   running 
days  for  loading  and  unloading  the  faid  cargo  of  cork  }  in  confide* 
ration  whereof  the  faid  freighter  did  thereby,  for  himfelf,  his  exe- 
cutors, adminiftrators,  and  aifigns,  agree  to  pay,  or  caufe  to  be 
paid,  on  the  true  delivery  of  the  faid  cargo  of  cork  in  London, 
fix  pounds  (lerling  per  ton  (at  the  king's  beam),  with  two- thirds 
of  all  pilotage,  quarantine,  and  port  charges,  provided  always  it 
fhould  and  might  be  lawful  to  and  for  the  (aid  freighters,  his  exe« 
cutors,  adminiftrators,  and  afligns,  to  retain  and  keep  the  (aid 
ve(rel  on  demurrage  at  the  bay  of  Rofas  and  London  ten  days  if  re- 
quired, over  and  above  the  days  limited,  he  or  they  paying,  or 
caufe  to  be  paid  unto  the  faid  mafter,  three  pounds  per  day,  day  by 
day,  as  the  lame  (hould  grow  due,  any  thing  therein  contained  to 
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the  contrary  in  anywife  notwithftanding,  as  by  the  (ame  charter- 
party  of  affreightment,  relation  being  thereunto  had,  will  (amongft 
other  things)  more  fully  and  at  large  appear:  And  the  faid 
George  in  hSt  laith,  that  at  the  time  of  the  making  of  the  iaid 
charter-party  of  affreightment,   the  faid  brig  or  veiTel  therein 
mentioned  was  of  the  burthen  aforefaid,  and  tight,  (launch,  and 
flrong^  and  every  way  properly  fitted  for  the  voyage  aforefaid,  to 
vrit,   at  London  aforefaid,  in  the  parifli  and  ward  aforefaid  :  And 
the  faid  George  aforefaid  in  hA  further  faith,  that  the  faid  brig  or 
vefiel  being  of  fuch  burthen,  and  fo  tight,  ftaunch,  Arong,  and 
fitted  fts  afbreiaid,  he  the  faid  George  was  with  the  faid  brig  or 
veflTel  aforefaid  at  the  bay  of  Rofas,  in  the  kingdom  of  Spain  afore- 
faid)  before  the  tniddlc  of  October  then  next  enfuing,  to  wit, 
on  the  twenty-firft  day  of  September  in  the  year  aforefaid ;  and 
that   the  faid  George  did  then  and  there   conixgn  himfelif  and 
the  faid  brig  or  veffel  unto  the  agent  or  correfpondent  of  the  faid 
freighter,  and  did  there  hold  himfelf  in  order  to  take  in  ten  tons, 
or  as  much  more  as  (he  the  faid  brig  could  conveniently  flow 
and  take  in  of  cork,  divers,  to  wit,  fifteen  running  days  ;  and  al** 
though  the  faid  brig  or  veilel  could  and  might,  during  that  time, 
there  have  conveniently  (lowed  and  taken  in,  and  the  (aid  George  ' 

was,  during  that  time,  there  ready  and  willing  to  ftow  and  take 
in,  and  would  have  (lowed  and  taken  in  and  on  board  of  the  faid 
hrig  or  vefl'el,  Hiv^rs,  fn  w'^^  f»;^^y-five  tons  of  cork ^  whereof    ^ 
the  agent  or  correfpondent  _gf  the  (aid  William  there  had  notice,  •^ 
ana  was  tnere  requeiied  by  the  faid  George  to  load  and  put  in  and     ^  ^^ 
on  board  of  the  faid  brig  or  ve(rel  as  much  cork  as  (he  could  con- 
veniently (low  and  take  in,  according  to  the  form  and  effect  of 
the  faid  charter-party  of  affreightment  i  and  although  the  agent 
or  correfpondent  of  the  faid  William  at  the  bay  of  Rofas  aforefaid 
dtdy  during  that  dme,  there  load  and  put  in  and  on  board  of 
the  faid  brig  or  vefFel,  divers,  to  wit,  thirty- five  tons  of  cork, 
yet  the  faid  George  in  fact  further  faith,  that  the  faid  William, 
his  agent  or  correfpondent,  did  not,  nor  would  at  any  time  within 
or  during  the  time  aforefaid,  load  or  put  in  or  on  board  of  the 
faid  brig  or  veffcl  the  remainder  of  the  cork  which  (he  (hou!d 
and  might  fo  as  aforefaid  have  conveniently  fiowed  and  taken  in, 
or  any  part  thereof;  but  during  all  the  time  aforefaid  wholly  nel"- 
le£tea  and  refufed  fo  to  do^  contrary  to  the  form  and  efFeft  of  the  faid . 
charter-party  of  affreightment,  and  of  the  (aid  covenant  of  the  faid 
William,  by  him  in  that  behalf  made  as  aforefaid ;  by  reafon  where* 
of  the  faid  George,  at  the  expiration  of  the  faid  fifteen  days,  was 
forced  and  obliged  to,  and  did  fct  fail  and  proceed  with  the  laid 
brig  or  veffel  from  the  bay  of  Rofas  aforefaid,  to  the  port  of  Lon- 
don aforefaid,  without  (laying  or  taking  in  any  more  than  the  faid 
thirty- five  tons  of  cork ;  and  that  afterwards,  to  wit,  on  the  fifth 
day  of  November  in  the  year  aforefaid,  the  faid  George  did  arrive 
-with  his  faid  brig  or  veflel  at  the  port  of  London  aforefaid,  and 
did  there  make  a  true  delivery  of  the  faid  cork  fo  loaded  and  put 
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on  boari  her  its  aforefaid>  whereof  the  fatd  William,  after  fticii  (fe<» 
livery  of  the  faid  laft-mentioned  cork,  to  wit,  on  the  twentieth 
day  of  November  in  the  year  aforefaid,  at  London  aforefaid,  in  the 
panfli  and  ward  aforefaid,  had  -notice,  and  by  reafon  thereof  the 
faid  William  then  and  there  became  liable  to  pay^  and  ought  ta 
have  paid  to  the  faid  George,  the  fum  of  three  hundred  and  fixtf 
pounds  (the  fame  being  at  and  after  the  rate  of  fix  pounds  fter- 
ling  per  ton  for  each  and  every  of  the  faid  {ixty*five  tons   of 
cork  which  the  faid  George  could  and  might,  and  would  have 
flowed  and  taken  in  and  on  board  the  (aid  brig  or   veflel,   and 
part  whereof  was  fo  loaded  and  put  in  and  on  board  thereof  as 
aJEbrefaid,  together  with  two*  third  parts  of  all  pilotage,  quarantine^ 
and  port-charges  of  the  faid  brie  or  veiTel  during  the  faid  voyage  ; 
and  although  fuch  pilotage,    quarantine,    and  port-charges  did 
amount  to  a  large  fum  of  money,  to  wit,  the  fum  of  twenty  pounds 
of  lawful  money  of  Great  Britain  ;   whereof  the  faid   Willism 
afterwards,  to  wit,  on  the  day  and  year  laft  aforefaid,  at  London 
aforefaid,  in  the  parifh  and  ward  aforefaid,  had  notice ;  yet  the  hdd 
William    (although  often  requefted)  had  not   paid  to  Hie   (aid 
George  the  fum  of  three  hundred  and   fixty  pounds,  together 
with  the  amount  of  the  pilotage,  quarantine,  and  port-charges 
aforefikid,  or  any  part  thereof,  but  hath  hitherto  wholly  negle<£ied 
and  refufed  fo  to  do,  contrary  to  the  form'  and  cSzH  of  the  faid  char- 
ter-party of  affreightment,  and  of  the  faid  covenant  of  the  faid  Wil- 
liam by  him  in  that  behalf  made  as  aforefaid  \  and  fo  the  (aid  George 
in  fadt  faith,  that  the  faid  William  (although  often  requefted) 
hath  not  kept  his  faid  covenant  fo  by  him  made  with  the  laid 
George  in  that  behalf  as  aforefaid,  but  hath  broken  the  fame, 
and  to  keep  the  fame  with  the  faid  George  hath  hitherto  wholly 
refufed,  and  ftill  refufes  fo  to  do,  to  the  damage  of  the  faid  George 
of  five  hundred  pounds  i  and  therefore  he  brings  his  fuit,  Su:, 
Pledges,  &c. 

Drawn  by  Mr.  Tidd, 


Declaration  for  LONDON,  ff\  Richard  Moorfon  complains  of  Anthony 
demurage,  at  Brough,  being,  &c. :  for  that  whereas  by  a  certain  charter-party 
u^to!^'"^r«**  <>^  affreightment,  indented  and  made  on,  &c,  to  wit,  at,  &c.  by 
againft  th^'^ ''  ^^^  ^^^^  Richard  (by  the  name  and  addition  of  Richard  Moorfon, 
frvishter.  of  London,  owner  of  the  good  (hip  or  veflei  called  the  Sally,  of 

the  burthen  of  four  hundred  and  feventy  tons  or  thereabouts,  now 
in  the  river  Thames,  whereof  John  Akenhead  is  mafter),  of  one 

Eirt,  and  the  faid  Anthony  (by  the  name  and  addition  of  Anthony 
rough,  of  London,  merchant),  of  the  other  part  (one  of 
which  faid  charter-parties  of  affreightment,  fealed  with  the  feal  of 
the  faid  Anthony,  the  faid  Richard  now  brings  here  into  court, 
the  date  whereof  is  the  fame  day  and  year  aforefaid)  :  It  was  wit" 
neffed  that  ttie  faid  owner,  for  the  confiderations  thereinafter  men* 
tioned,  had  granted  and  letcen  the  faid  (hip  to  freight  unto  the 
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ikfU  Aiithohy,  who  bad  accordingly  hir^  and  taken  the  fame  fbi* 
the  voyage,  and  upon  the  terms  and  conditions  following :  where^ 
upon  firft  the  faid  owner  did  thereby,  for  himfelf,  his  executors 
atid  adminiftrators,  covenant,  promiie,  and  agree,  to  and  with  tbtf 
laid  freighter,  bis  executors^  adminiftrators  and  affigns,  that  the 
fkid  (hip  fhould,  with  all  convenient  fpeed,  depart  from  and  out  of 
the  river  Thames,  and  direSly,  as  wind  and  weather  would  per- 
mit, fail  and  proceed  to  Archangel,  or  fo  near  thereunto  as  (be 
could  iafely  cotne;  whefe  being  arrived,  and  being  tight,  ftaunch, 
ftrong,  and  well  manned,  provided,    and  furnilhed,  fitting  for 
the  voyage  thereafter  mentioned,  and  ready  to  load  goods,  fhe 
ihould  ftay  thirty  running  days,  if  required,  to  commence  and  be 
accounted  from  the  day  of  the  faid  mafter's  giving  notice  to  the 
correfpondents  of  the  (aid  freighter  at  Archangel  of  the  (hip's  ar- 
rival at  that  port,  and  of  her  being  ready  to  Toad  goods;  during 
which  time  the  faid  mafter  (hould  load,  receive,  and  take  on  board 
the  (aid  (hip,  of  and  from  the  (aid  freighter,  his  faflors  or  ajBgnS) 
one  hundred  and  fifty- five  tons  of  iron,  eighty  tons  of  tallow,  fif- 
ty thou&nd  matts,  and  five  thoufand  (huidard  deals,  or  other  goods 
equal  to  the  faid  quantity  of  deals,  or  as  much  of  the  goods  be- 
fore defcribed  as  the  faid  (hip  would  reafonably  ftow  and  carry  in 
her,  befides  her  tackle,  ajsparel,  provifions,  and  furniture  *,  and  the 
(aid  thirty  days  being  expired,  and  the  faid  (hip  there  loaded  and 
difpatched,  (he  (houfd  dire£lly,  as  wind  and  weather  would  per- 
mit, fail  and  proceed  to  the  port  of  London,  and  there  ftay  twen- 
ty running  days,  if  required,  during  which  time  the  faid  mafter 
inould  unload  and  deliver  unto  the  faid  freighter,  his  fadors  or  af- 
figns, all  the  goods  of  him  or  them  loaded  on  board  the  faid  (hip 
at  Archangel  aforefaid,  and  fo  on  fuch  delivery  to  end  her  voyage, 
the  perils  and  dangers  of  the  feas,  and  reftraints  of  princes  and 
rulers  during  the  faid  voyage,  always  excepted  \  and  further,  the 
(aid  owner  did  agree,  that  the  faid  (hip  (hould  be  addrefTed  to  the 
correfpondents  of  the  faid  freighter  at  Archangel,  in  confidera- 
tion  whereof  the  faid  freighter  did  thereby,  for  himfelf,  his  exe- 
cutors, adminiftrators,  and  aiSgns,  covenant,  promife,  ^nd  agree, 
to  and  with  the  faid  owner,  his  executors,  adminiftrators  and  af- 
figns, that  he  the  faid  freighter,  his  executofs,  adminiftrators  and 
affigns,  (hould  and  would  load  and  put  on  board  the  faid  (hip  at 
Archangel  aforefaid,  one  hundred  and  fifty-five  tons  of  iron,  &c. 
or  as  much  of  all  the  (aid  goods  as  the  (aid  (hip  could  reafonably 
ftow  and  carry  as  aforefaid,  and  at  the  port  of  London  unload 
and  difcharge  the  fame  out  of  her  the  whole  Within  the  feveral 
days  above  limited  for  doing  thereof,  or  days  of  demurage  therein* 
after  mentioned;  and  alfo  well  and  truly  pray,  or  caufe  to  be  paid 
unto  the  faid  owner,  his  executors,  adminiftrators  and  affigns,  in 
full,  for  the  freight  and  hire  of  the  faid  (hip  for  the  voyage  afore- 
laid,  the  full  and  juft  fum  of  fix  hundred  pounds  fterling,  and 
pay  the  fame  in  manner  following,  to  wit,  one  half  part  thereof 
at  and  immediately  on  the  unloading  and  delivery  of  the  faid  goods 
at  the  port  of  London,  and  the  remainder  within  three  months 
Vol.  ni,  A  a  then 
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dieti  next  following*  with  average  accuftomcd^and  two-^ird  p9xt$ 
of  aU  port-cbarges  and  pilotage  that  fliould  arife  oti  tbe  £iid  flup 
at  and  from  Archangel  to  tbe  time  Che  (hould  be  entirdf  unloaded 
of  the  igid  good^ ;  and  tbe  faid  freighter  did  alfo  agree*  that  after 
tbe  feveral  c^uaati^ies  of  goods  above-mentioned  fliould  be  (hipped 
aod  properly  ftjovred  on. board  the  faid  (bip)  the  (aid  maifter  migbe 
load  and  take  on  board  her  fiich  goods  as  he  (houJd  think  proper* 

J  provided  always,  that  it  (hould  and  might  hp  lawful  to  and  for  tke 
aid   freighter^   his  favors,   or  affigns,   to  keep  the  faid   iliip 
on  demurage,    at  hi$   loading  and    unloading  ports,   ten   days 
at   eaph  place  if  requked,  over  and    befides  the  feveral    dajrs 
above  limited  for  her  (lay  at  the  fame,  he  or  they  paying  unto  the 
faid  owner,  or  his  affigns,  the  fum  or  value  of  three  poiipde  teo 
ihillings  Ijberling  p^r  day,  d^y  by  day,  as  the  &me  (hould  grow 
due,  aity  thing  aforefiid:  to  the.  contrary  notwithftanding,  as  ia  and 
by  the  (aid  charter-party  of  affreightment  ^relation  being  there- 
unto had)  will  anvongft  other  things  more  fjully  and  at  large  ap* 
pear:  And  the  (aid  Richard  in  fad  (kith,  that  the  faid  (hip  did* 
with  all  convenient  fpeed^  next  after  the  making  of  the  (kid  char-* 
ter^party  of  affreightment,  tq  wit,  on,  &c.  depart  from  and  out 
of  the  river  Thames,  and  did  diredtly,  as  wind  and  weather  would 
permit,  fail  and  proceed  to  Archangel  in  the  faid  charter-party  of 
affreightment  mentioned,  and  that  the  faid  (hip  or  veflel  being 
there  arrived,  being  tight,  (launch,  and  flrong,  and  well  manned» 
provided,  and  furni(hed)  (itting  for  the  voyage  in  the  faid  char- 
ter-party of  affreightment  n>entioned,  and  ready  to  load  goods  ; 
tbe  faid  mafter  did  afterwards,  to  wit,  on,  &c.  give  notice  to  the 
correfpondents  of  the  faid  freighter  at  Archangel  afore(aid    (to 
whom  the  faid  (hip  wasaddreflfed),  of  the  faid  (hip's  arrival  at  that 
port,  and  of  her  being  ready  to  load  ^oods  in  manner  afore£ud : 
And  the  faid  Richard  in  fadl  further  fays,  that  the  faid  (hip  being 
thereto  required,  did  flay  at  Archangel  afore&id  thirty  runnit^^ 
days,  commencing  and  being  accounted  from  the  day  of  the  (w 
maftcr's  giving  fuch  notice  as  aforefaid  (being  the  time  above 
limited  for  her  (lay  at  che  fame)  ;  and  alfo  eight  days  over  and 
beiides  the  thirty  running  days  (being  fo  long  kept  on  demurage 
there  by  the  faid  Anthony,  his  fadors  or  affigns,  during  which  re» 
fpe£iive  times  the  faid  mailer  did  load,  receive,  and  take  on  board 
the  faid  (hip  of  and  from  the  faid  Anthony,  his  fadlor  or  afSgns, 
a  certain  cargo,  confiding  of  one  hundred  and  fifty-five  tons,  5<c« 
and  that,  at  the  expiration  of  the  refpe6live  times  aforefaid,  the  did 
ibip  being  there  load;:d  and  drfpatched,  did  diredly,  as  the  wind 
and  weather  would  permit,  fail  and  proceed  to  the  port  of  Loo« 
don,  and  there,  to  wit,  at  the  port  of  London  afore(aid  (being 
thereto  required),  did  Hay  twenty  running  days  (being  the  time 
above  limited  for  her  (lay  at  the  fame),  and  alfo  fix  days  over  and 
befides  tbe  faid  twenty  running  days  (being  fo  long  kept  on  de- 
murage  there  by  the  laid  Anthony,  his  faSors  and  alfigns),  during 
which  faid  lad-mencioned  iimes,  the  faid   mafier  unloaded  and 
delivered  unto  the  faid  Anthony,  bis  fadlors  or  a(BgnS|  all  the 
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_  Is  by  bim  or  them  loaded  on  board  the'  fatd  iliip  at  Arch^ 
angd  afore&id,  and  fo  oa  fiicb  delivery  ended  ber  ^d  voyage^ 
to  vifity  at,  2ec. ;  and  altfaoogfa.  the  (aid  Richard*  from  the  time 
p£  the  making  of  the  fiid  charter-party  of  af&eightment,  hither-^ 
to  hath  always  well  and  truly  obferved,  performed,  and  fulfilled^ 
and  kept  all  and  ftngokr  the  covenants,  daufes,  and  agreements 
therein  contained  on  his  part  and  behalf  to  be  obferved^  perform- 
ed, fulfilled^  and  kept ;  yet,  protefting  that  the  faid  Anthony 
hath  not  well  and  truly  obferved,  performed,  and  kept  any  thing  in 
the  fame  contained  on  his  part  and  behalf  to  be  obferved,  performed^ 
fuUilled,  and  kept ;  in  fa£t  the  faid  Richard  faith,  that  the  faid  An* 
thony  did  not^doring  the  refpc£^ive  times  the  faid  (bip  was  fo  kept 
^n  demurage  as  aforefaid,  or  cither  of  them,  pay  unto  the  fold 
Richard  or  his  affigns  the  fum  or  value  of  three  pounds  ten  ihil-> 
lings  fteritng  per  day,  day  by  day,  as  the  fame  did  grow  due,  of 
any  part  thereof,  nor  hath  he  at  any  time  fmce  hitherto  paid  the 
lame,  or  any  part  thereof  to  the  faid  Richard,  but  hath  hithertd 
wholly  refufed  and  neglecfted  fo  to  do,  and  therein  wholly  failed 
and  made  default,  comrary  to  rhc  form  and  e(Fe£t  of  the  faid  char^ 
ter-party  of  afFreighrment,  and  of  the  faid  covenant  of  the  faid 
Anthony  by  him  in  thai  behalf  made  with  the  faid  Richard  in 
manner  and  form  aforefaid,  to  wit,  at,  &c. :  and  fo  the  faid  Rich-* 
ard  infaAfays^  that  the  (aid  Anthony  (although  often  reqUefted^ 
ice,)  hath  not  kept  his  faid  covenant  fo  by  him  made  with  the 
laid  Richard  as  aforefaid,  but  hath  broken  the  fame,  and  to  keep 
the  fame  with  the  faid  Richard  hath  hitherto  wholly  refufed,  and 
ftill  refufes  fo  to  do,  to  the  damage,  &c.  of  eighty  pounds;  antt 
therefbic,  &c*  Drawn  by  Mr.  Tid0. 

LONDON,  JJfi  Samuel  Hartley,  late  of  the  city  of  London,  becUrat?tfH  «. 
liierchant,  was  fummoned  to  anfwer  William  Smith,  of  a  plea,  gainihhefreigh- 
that  he  keep  with  him  the  covenants  made  between  the  faid  |^'J!1*  *?^ 
•WiHian*  and  the  faid  Samu*?!,  according  to  the  force^  form,  and  i^ii§^^*to  tiM 
%ffe&  of  a  certain  charter-party  of  afFreightmerit  thereof  made  be-  Weitlndiea, 
twecn  them,  &c. :  and  thereupon  the  faid  William,  by  N.  G.  his  and  tticncc  m 
attorney,  complains,  that  whereas  by  si  cenain  charter-party  of  9^^»^<* '  '^^' 
affreightment,  &c.  &c.  (fet  forth  the  charter-party),  as  by  the  [|^' ^^Ij;**^^^^ 
ibid  charter-party  of  affreightment,  and  the  memoran^Iara  there-  the'  defendanfs 
under  written  (reference  being  thereunto  had)  will  more  fully  agent, atOuada- 
and  at  large  appear  :  And  the  fnid  William  in  fa£t  faitli,  that  the  ^copc,  tookin  a 
fttld  (hip  was  afloat  before  the  faid  firft  day  of  December  1782,  ^^'!^'' ^""IJ^^^Il 
and  that  after  the  making  of  the  faid  charter-party  of  affreight- gn°^^*.,^[^,j  1^^ 
ment,  he  the  faid  William  did  receive  and  take  on  board  the  faid  landed  there  for 
(hip  (that  is  to  fay,  in  the  port  of  London,  certain  lawful  mer-  the  balance  of 
chandlzes,  being  all  fuch  lawful  merchandize  as  the  faid  freighter  ?*^''5^^'  accord- 
or  his  affigns  d-d  think  fit  to  fliip  on  board  thereof),  to  be  carried  ^'"^„^/  ^^*"* 
and  conveyed  in  the  faid  fhip  or  vcffel  from  the  port  of  London  nionth  made 
aforefaid,  direclly  to  the  fugar  colonies  in  the  Weft  Indies,  and  payable  in  bUlt 
that  thv  Qid  William  afterwards,  to  wii,  on,  &c.  (being  thereto  ^}  <Jiffcreni 
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required  by  the  faid  Samuel)  did  fet  fail  and  proceed  in  flUd  wiA 
the  faid  (hip  or  veflel  fo  loaden  as  aforeHud,  from  the  port  of  Loo* 
don  aforefaid,  direftly  for  the  colonies  aforeiaid  (that  is  to  iay^ 
for  Point  Petre,  in  the  ifland  of  Guadaloupe,  in  the  Weft  Indies 
aforefaidj,  at  which  place  he  the  laid  William  did  arrive  in  and 
vrith  the  faid  (hip  or  velTel  on,  &c.  then  next  following,  and  diat 
on  her  arrival  there  he  the  faid  William  did  immediately  difchat^ge 
the  outward  bound  cargo  thereof,  and  not  being  able  to  procure 
any  other  loading  or  cargo^  did,  by  and  with  the  order  and  diiec* 
tion,  and  at  the  fpecial  inftance  and  requefl:  of  William  Barrow^ 
the  correfpondent  or  agent  of  the  faid  freighter  in  that  behalf^  take 
in  a  complete  loading  or  homeward  bound  cargo,  confiftiDg  of 
French  troops,  (lores,  and  provifions,  being  fuch  a  loading  or 
cargo  as  the  faid  W.  B.  did  think  proper  to  &ip  on  board  thereof^ 
to  be  tranfported,  carried,  and  conveyed  in  the  faid  (hip  or  vcflel 
from  the  ifland  of  Guadaloupe  afore(aid,  to  a  certain  port  on  the 
continent  of  Europe  (that  is  to  fay),   to  port  I'Orient  in  die 
kingdom  of  France :   and  afterwards,  to  wit,  on,  &c.  by  and 
with  the  like  order  and  direction,  and  at  the  fpecial  infhuice  and 
requeft  of  the  faid  W.  B.  did  fet  fail,  and  proceed  in  and  with  the 
faid  (hip  or  vefTel  fo  loaden  as  laft  afore(aid,  from  the  ifland  of 
Guadaloupe  aforefaid,  to  port  I'Orient  aforef^d,  at  which  laft- 
mentioned  port  he  the  faid  William  did  arrive  in  and  with  the  faid 
(hip  or  veflel  on,  &c.  then  next  following,  and  there  did  deliver 
fuch  homeward  bound  cargo,  agreeable  to  the  diredion  of  the  faid 
W.  B.  there  being  no  bills  of  lading  thereof;  and  that  afterwards, 
to  wit,  on,  &c.  he  the  faid  William  having  delivered  the  (aid 
homeward  bound  cargo,  did  fet  fail  and  proceed  in  and  with  the 
faid  (hip  or  vefTel  from  port  TOrient  to  the  port  of  London  afore- 
faid ;  and  that  the  faid  (hip  or  veiTel  did  arrive  at  the  (aid  laft-* 
mentioned  port  on,  &c.  then  next  following,  and  afterwards,  to 
wit,  on,  &c,  there  received  her  final  difcharge,  and  fo  ended  her 
faid  voyage,  to  wit,  at,  &c. :  And  the  faid  William  in  fad  fur- 
ther faith,  that  the  money  due  and  payable  to  the  faid  William  for 
the  freight  and  hire  of  the  faid  (hip  or  veflTel  according  to  the  (aid 
charter-party,  from  the  firft  day,  &c.  next  after  the  making  of 
the  faid  charter-party,  that  is  to  fay,  from  the  firft  day,  &c.  until 
the  faid  thirteenth  day  of,  &c.  being  the  day  when  the  faid  (hip 
or  veiTel  w^  finally  difcharged  at  the  port  of  London  aforefaid,  at 
and  after  the  rate  of  eighteen  (hillings  per  ton  per  month,  and  in 
proportion  for  a  lefTer  time  than  a  month,  amounted  to  a  large  fum 
cf  money,  to  wit,  the  fum  of  two  thoufand  four  hundred  and 
eighty-five  pounds  of  lawful,  &c.  and  which  faid  fum  of  two 
thoufand  four  hundred  and  eighty-five  pounds  ought  to  have  been 
paid  to  the  faid  William  at  the  periods  and  in  the  manner  fet  down 
and  defcribed  in  the  faid  charter-party  of  affreightment  (that  is  to 
fay),  two  months  of  the  faid  freight  in  advance  in  one  or  more 
good  bill  or  bills  payable  within  two  months  next  after  the  day  of 
the  commencement  of  the  faid  freight ;  the  fecond  payment  thereof 
up  to  the  day  of  the  faid  (hip's  arrival  at  her  firft  loading  port  in  the 
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Weft  IndieS)  in  like  bill  or  bills  of  exchange  in  London,  drawn 
immediately  on  her  arrival  at  fuch  loading  port,  payable  at  fixty 
days  figlity  and  the  remainder  of  the  faid  freight  in  iimilar  bill  or 
bills,  payable  in  lixty  days  next  after  the  faid  (hip's  final  difcharge 
at  the  port  of  London,  together  with  port  charges,  &c.  whatfo- 
ever,  from  the  day  the  faid  (hip  did  break  ground  in  the  faid  port 
of  London  aforefaid,  until  her  final  difcharge  from  the  faid  port 
(and  which  faid  port  charges,  &c.  amounted  to  a  large  fum  of 
money,  to  wit,  the  fum  of  forty-fix  pounds  of  lawful,  &c.)  of 
all  which  (aid  feveral  premifes  the  (aid  Samuel,  after  the  faid  (hip 
or  velTel  was  finally  difcharged,  at,  &c,  to  wit,  on,  &c.  at,  &c. 
had  notice :  And  although  he  the  faid  Samuel  did  pay  two  months 
of  the  faid  freight,  amounting  to  the  fum  of  four  hundred  and 
ibventy-feven  pounds  in  advance,  according  to  the  tenor  and  efFe£t 
of  the  faid  charter-party  of  affreightment  in  that  behalf,  yet  the 
refidue  of  the  (aid  freight,  together  with  the  port  charges,  &c, 
amounting  to  the  fum  of  two  thoufand  and  fifty  four  pounds,  or 
either  of  them,  or  any  part  thereof,  have  not  been  paid  to  him 
tiie  faid  William,  but  the  (ame,  and  every  part  thereof  are  ftill 
due  and  owing,  and  in  arrear  to  hich  the  faid  William,  to  wit, 
at,  &c»  contrary  to  the  form  and  effe£l,  &c.  (Conclude  fame  as 
laft  precedent).  G*  Wood, 

Phindff  obtain^  a  verdia  for  two  thouiand  and  forty-four  pounds  nineucn  ihiUings 

and  nincpence  three  farthings. 

LONDON,^  Patrick  Stafford,  late  of,  &c,  mariner,   was  Declaration    m 
fummoned  to  anfwer  Robert  Haden  and  David  Richardfon,  af-  covenant againft 
fignees  of  the  debts,  goods,  and  cRc&s  whicl^  were  of  Thomas  ^^  ^JJ1^^^[  ^* 
Seamark,  a  bankrupt,  according  to  the  form  of  the  ftatutes  made  affignea  of  the 
and  now  in  force  concerning  bankrupts,  of  a  plea,  that  he  keep  freighter,   who 
with  the  faid  Robert  and  David  the  covenants  made  between  the  had      become 
faid  defendant,  and  the  faid  T.  S.  and  his  affigns,  according  to  the  *-«^'»  foj^ot 
form  and  effefk  of  a  certain  charter-party  of  affreightment  made  ^7^oo<£    to 
between  them,  &c. ;  and  thereupon  the  faid  plaintiffs  by  C.  D.  Pcnfacola,   ac- 
their  attorney,  complains,  that  whereas  by  a  certain  charter-party  cording  to  the 
of  affreightment,  made  befere  the  faid  T,  S.  became  a  bankrupt,  charter-party, 
to  wit,  on,  &c.  at,  &c.  between  the  faid  defendant,  by  the  name  ^^'  ^^^r^^ 
and  addition  of  Patrick  Stafford,  matter  of  the  good  (hip  or  the«by*^in! 
brigantine  called  the  Sallv,  burthen  one  hundred  and  twenty  tons  tiff  loft  fundry 
or  thereabouts,  now  in  tne  river  Thames,  of  the  one  part,  and  profits,  and  waa 
the  faid  T.  S.  by  the  name  and  addition  of  Mr.  T.  S.  of  London,  P"^ ««  expencc. 
merchant,  of  the  other  part  (the  counterpart  of  which  faid  char- 
ter-party, fealed  with  the  feal,  &c.):  It  is  witneffed,  &c,  (fet 
forth  the  charter-party)  as  by  the  faid  charter-party  more  fully 
appears  s  and  the  faid  plaintiffs  further  fay,  that  afterwards,  to 
wit,  on,  &c.  he  the  faid  T.  S.  did  load  the  faid  brig,  in  the  faid 
river  Thames,  with  a  full  and  complete  cargo  of  fundry  goods  and 
merchandizes  of  great  value,  to  wit,  of  the  value  of  five  thoufand 
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pounds,  according  to  the  form  and  eScSt  of  die  f«td  charter* 
party ;  and  the  iaid  plaintiiFs  further  (ay,  that  although  the  iaid 
brig  did  fail  and  proceed  with  the  faid  cargo  towards  Pcniacola,iA 
North  America;  and  although  the  faid  T.  S.  always  well  and 
truly  obferved,  performed,  and  fulfilled  and  kept  all  and  finguiar 
the  covenants,  claufes,  and  agreements  in  ihe  faid  charter*pam 
contained,  on  his  part  and  behalf  to  be  obferved,  perfonne^ 
fulfilled,  and  kept:  Yet  protefting  that  the  faid  defendants  hatk 
not  Hvell  and  trulv  obferved,  performed,  fulfili^fd  and  kept  any  of 
the  covenants,  claufes,  and  agreements  in  the  faid  charter-party 
contained,  on  his  part  and  behalf  to  be  obferved,  performed,  ful- 
filled, and  kept ;  in  fa61  the  faid  plaintiffs  fay,  that  although  tt^ 
faid  defendant  ought  to  have  proceeded,  and  was  directed  to  pro* 
ceed  with  the  faid  cargo  in  the  faid  brig,  in  his  faid  voyage  to 
Peniacola,  in  the  faid  charter-party  mentioned,  according  to  the 
form  and  efFeA  of  the  faid  charter-p^u  ly,  yet  the  (aid  defendant 
wholly  negle£lcd  and  refufed  to  proceed  with  the  faid  brig  and 
<rargo  on  the  faid  voyage  to  Peciiacola,  according  to  the  form  and 
eiFe£l  of  the  faid  charter-party,  and  afterwards,  and  before  the  faid 
T.  S.  became  a  bankrupt,  to  wit,  on,  &c.  ibid  and  difpofed  of 
the  faid  cargo,  being  of  great  value,  to  wit,  of  the  value  o(  five 
t  thoufand  pounds,  at  Jamaica,  in  tne  Weft-Indies,  by  means  of 

^hich  faid  premifes  the  faid  T«  S.  hath  loft  fundry  great  gains 
and  profits  which  woHid  have  arifen  and  accrued  to  him  from  the 
faid  cargo,  if  the  fame  had  been  fold  at  Penfacola  aforefaid  i  and 
the  faid  T.  S.  before  he  became  bankrupt,  by  means  of  the  pre- 
mifes was  put  to  great  expences,  and  was  greatly  injured  and  dam- 
nified, to  wit,  at|  ^c.  i  and  lb  the  faid  plaintiits  fay,  that  the  faid 
defendant  bath  not  kept  with  the  faid  T.  S.  before  he  became 
bankrupt,  or  with  tne  plaintiffs  fmce  he  became  a  bankrupt,  the 
covenants  made  between  the^n  the  faid  defendant,  and  tne  faid 
T.  S,  and  his  afSgns,  but  hath  broken  the  fame,  and  to  keep  the 
fame  with  the  faid  plaintiffs  ftill  doth  refufc ;  damage  fix  thoufar^ 
poundS)  &c«  &c.  W .  Baldwin, 


PodUnOoii.  MIDDLESEX,  J[  The  earl  of  H.  was  fummoned,  &c, 
fteintiif  WM  Robert  Dale,  in  a  plea,  that  he  keep  with  the  faid  Robert  the 
joiTfflfed  of  a  covenant  made  by  him  the  faid  Earl  with  the  faid  Robert,  accord- 
Ivt  tohlrctodfl.  ^^6  ^^  ^^  f^*^  ^^^  tffcA  of  cerbin  charter-parties  of  aflfreight- 
Itndanc  for  a  ment  thereof  made  between  the  faid  Robert  and  the  (aid  hail;  and 
ctruin  fum  of  thereupon  the  faid  Robert,  by  S.  T,  his  attorney,  complains,  that 
money,  and  de-  whereas  by  a  certain  charter-party  of  affreighunent,  indenied,madc, 
*T*auUip«nc«  ^^  concluded  on,  &c.  to  wit,  at,  &c.  between  the  faid  Robert, 
fhat  ihouid  a-  ^Y  ^^^  name  and  defcrjption  of  Robert  Dale,  of  the  narifh  of,  &c. 
rife,  fuchaapi-  owner  of  the  good  brigantine  or  veffel  called,  &c.  Britifh  built, 
ktage,  port-     of  the  burthen  of  one  hundred  and  twenty  tons,  or  thereabouts, 

charges,     Uc, 

and  if  defendant  kept  the  (hip  over  the  time  ^eed  for,  he  was  t*  allow  plaintiff  fo  inDch/i«r  month  { 
the  (hip  was  detained  three  months  longer  than  (he  was  let  for,  which  de(ciidaD(  not  ^y  rcfu&t  to 
allow  tor,  b«it  refuici  to  p»y  the  expenses  thai  accrued  for  pilotage,  ^c, 
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in  the  fiver  Thames,  of  the  one  part,  and  the  fiid  Ear],  by 
the   name  and  defcription  of  the  right  honourable  the  ear]  of  H, 
of    the  other    part    (one    part    of   which   faid   laft-mentioned 
charter-party,  Tenled  with  the  feal  of  the  faid  Earl,  the  &id  Robert 
-ticrmr   brings  into  court,  the  date  whereof  is  the  (ame  day  and 
year    aforefiiid):  It  was  witnefled  (here  copy  the  charter-party), 
as   by  the  facd  charter-party,   relation  being   thereto  had,  may 
^aitibng  other  thitigt )  more  fuily^md  at  large  appear:  x  And  the  iaid 
iLobert  ia  f»d  (khb,  that  atthe  time  of  making  of  the  (aid  charter- 
fiarty,  the  tM  brigantine  or  veflfd  was  tigkt^  itaanch,  and  ftrong, 
"Uid  completely  fitted,  eqoipped,  and  navigated  as  in  the  faid  cha^ 
ttr- party  is  mentioiied  and  provided  for,  and  in  th^t  (Utis  and  con- 
dilidn  Wzl  hod  and  ufed  under  the  (aid  charter-party,  and  for  and 
during  the  fpace  of  fisc  calendar  months,  for  which  the  fame  waa 
let  to  the  faid  Earl  as  aforefaid,  and  that  the  (aid  brigantine  or 
veifel  did)  dtirifag  that  time,  proceed  on  and  perform  a  certaia 
voyage,  that  is  to  iay,  a  certain  yoyage  from  the  port  of  L.  to  thb 
|»ort  of  L.  in  Jamaica,  and  in  the  coarfe  of  that  voyage  did  touch 
and  Hay  at  diVers  othor  ports  and  plapes,  purfuant  and  according 
CO  the  direftions  of  the  faid  Earl,  the  feid  freighter  of  the  faid  brig 
or  veflel,  and  of  the  mafter  by  him  appointed  under  the  faid  char- 
ter-party ^  and  altlioiigh  he  the  faid  Robert  well  and  truly  ob** 
ferved^  pcrfortnco,  fulfilled,  and  kept  all  and  tingniar  rac  cove* 
fitsinta,  t)aiifeig,:ahd  agreements  2n  the  faid  charter-party  containec^ 
bn  his  part  s^d  behalf  to  be  obferved,  performed,  and  fulfilted,  and 
kept,  to  wit,  at,  &c. ;  yet  protejflfng  that  the  faid  ^^rl  hath  not 
obierved,  performed,  fulfilled,  and  kept  any  thing  in  the  faid 
charter-party  coTiftained,  on  his  part  and  bdialf  to  be  perfotni<|d 
imii  fuifiiled,  the  faid  Robert  in  bA  faith,  that  although  certgiii 
Mrt  charges  and  p'riotage  arofe  and  accrued  to  the  faid  veflel  dor^ 
tng  her  afore&id  employ  und^r  the  faid  charter-party,  and  during 
the  faid  fpdce  of  fix  calendar  months,  for  which  the  faid  veflel  was 
fo  let  as  aforefaid,  and  in  the  faid  charter-party  mentioned,  i^hereof 
the  faid  Earl  had  nottee ;  yet  the  iaid  Earl  did  not  bear,  piay,  or 
defray,  nor  hath  he  as  yet  borne,  paid,  or  defrayed  fuch  port 
charges  and  pilotage,  or  any  part  thereof,  but  omitted  and  neg« 
levied  fo  to  do,  contrary  to  the  tenor  and  efFedt  of  the  faid  char-t 
ter-party,  and  of  the  covenant  of  the  faid  Earl  in  that  behalf  made 
as  aforefaid,   whereby  he  the  fiiid   Robert  was  and  hath  been 
Obliged  to  bear,  pay,  and  defray  the  faid  port  charges  and  pilotages 
amounting  in  the  whole  to  a  large  fam  of  money,  to  wit,  thefum 
of  forty  pounds  of  lawful  money  of  Great  Britain,  himfelf,  and 
out  of  his  own  proper  monies,  to  wit,  at,  S(c.  |  and  the  faid 
Robert  in  h&.  further  faith,  that  the  faid  charter- party  having 
been  fo  made  and  entered  into*as  afore&id,  certain  alterations  took 
placei  and  were  made  by  him  the  faid  Robert  in  the  (aid  vefiel,  in 
the  faid  charter-party  mentioned,  for  accommodation,  and  otherwife 
at  the  requeftand  by  the  dirc^ions  of  the  faid  Earl,  as  fuch  freighter 
of  the  faid   veflel  as  aforefaid,  to  wit,  at,  &c. ;  and  that  the 
charges  of  fuch  alterations  amounted  in  thq  whole  to  a  large  fund 
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of  money,  to  wit,  the  fum  of  thirty  pounds,  of  Gke  lawful  moacf 
of  Great  Britain,  whereof  the  faid  Earl  had  notice,  to  wit,  at,  &c.i 
yet  the  faid  Earl  hath  not  as  yet  paid  or  defrayed  the  bid  charges 
of  the  faid  alterations,  or  any  part  thereof,  but  he  fo  to  do  faatk 
hitherto  wholly  refufed,  and  the  fame  are  ftill  wholly  due  and  ow- 
ing from  the  faid  Earl  unto  him  the  faid  Robert,  contrary  to  the 
tenor  and  efFed  of  the  iaid  charter-party,  and  of  the  covenant  of 
the  faid  Earl  in  that  behalf  made  as  aforefaid,  to  wit,  at»  &c  : 
and  the  faid  Robert  in  fa£l  further  faith,  that  although  the  faid 
Earl  thought  proper  to  detain  and  keep,  and  did  accordingly  de» 
tain  and  keep  the  faid  brig  in  the  iaid  charter-party  mentioned,  for 
the  purpofes  in  the  faid  charter-party  in  that  behalf  mentioned,  to 
wit,  for  the  purpofes  of  private  accommodation,  and  of  pleafure, 
for  a  long  fpace  of  time,  to  wit,  for  the  fpace  of  three  months 
longer  than  the  faid  fix  calendar  months  in  the  faid  charter-party 
mentioned,  whereby  he  the  faid  Earl  became  liable  to  pay  to  the 
iaid  Robert,  a  large  fum  of  money,  to  wit,  the  fum  of  one  hun* 
dred  and  ten  pounds  of  like  lawful  money,  being  at  and  after  the 
rate  of  one  hundred  pounds  of  like  lawful  money  of  Great  BritaiD» 
and  fo  proportionably  for  a  lefler  time  than  a  month  for  all  fuch 
time  as  the  faid  veflel  was  fo  detained  over  and  above  the  faid  fix 
calendar  months  as  aforefaid,  whereof  the  faid  Earl  had  notice^ 
ail4  was  reou^f^^  tu  pay  fuch  money  uiito  hisi  the  faid  Robert, 
to  wit,  at,  &c« ;  yet  the  faid  Earl  hath  not  as  yet  paid  to  the  laid 
Robert  the  faid  fum  of  money  fo  to  him  due  and  payable,  for  and 
in  refpeft  of  the  faid  brig  being  fo  detained  by  the  faid  Earl  for 
fuch  time  as  aforefaid,  over  and  above  the  faid  fix  calendar  months 
in  the  faid  charter-party  mentioned,  or  any  part  thereof,  but  he  fo 
to  do  bath  hitherto  wholly  negle&ed  and  refiifed,  and  the  faid  l^ft* 
mentioned  fum  of  money  is  ftill  due  and  owing  from  the  faid  Eari 
unto  him  the  faid  Robert,  contrary  to  the  tenor  and  effe^  of  the  faid 
charter-party,  and  of  the  covenant  of  the  faid  Earl  in  that  behalf 
made  as  aforefaid,  to  wit,  at,  &c. ;  and  the  faid  Robert  in  b£t 
further  faith,  that  although  certain  other  port  charges  and  pilotage 
accrued- during  fuch  further  time  of  employ  of  the  faid  brig,  whereof 
the  faid  Earl  had  notice,  to  wit,  at,  &c. ;  yet  the  faid  Earl  did 
not  pay  or  defray,  nor  hath  he  as  yet  paid  or  defrayed  the  faid  laflr 
mentioned  port  charges  and  pilotage,  or  any  part  thereof,  but 
negle<3ed  and  omitted  fo  to  do,  contrary  to  the  tenor  and  efied  of 
the  faid  charter-party,  and  of  the  covenant  of  the  bid  Ear],  in  that 
behalf  made  as  aforefaid,  whereby  he  the  faid  Robert  was  and  hath 
been  forced  and  obliged  to  pay  and  defray  the  faid  lafl^mentioned 
port  charges  and  pilotage^  amounting  in  the  whple  to.  a  large  fum 
of  money,  to  wit,  the  film  of  forty  pounds  of  like  lawful  money, 
himfelf,  and  out  of  his  own  proper  monies,  to  wit,  at,  &c.  &c. : 
And  whereas  by  a  certain  other  charter-party,  (go.  on  as  in  the  firft 
Count  till  you  come  to  this  x  mark,  then  proceed),  and  die  (aid 
Robert  avers,  that  at  the  time  of  the  making  of  the  faid  laft*men« 
tioned  charter-party  of  affreightment,  the  faid  brigantine  or  vefiel 
therein  mentioned  was  tight,  Saunch,  and  ftrong,  and  was  hadan^ 
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uled  by  the  (aid  Earl  under  the  faid  laft-mentioned  charter-party, 
and  for  and  during  the  laid  fpace  of  (ix  calendar  months,  for  which 
the  iame  was  fo  let  as  afereiaid,  and  was  during  all  that  time  com- 
pletely fitted,  equipped,  and  navigated  as  in  the  faid  laft->men- 
Cioned  charter-party  is  ftipulated  and  agreed  upon ;  and  although 
lie  the  faid  Robert  well  and  truly  obferved,  performed,  and  ful- 
filled all  and  (ingular  the  covenants,  claufes,  and  agreements  in 
the  (aid  laft-mentioned  charter-party  contained,  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c. ;  yet  protefl* 
ing  that  the  (aid  Earl  did  not  fulfil  any  thing  in  the  faid  laft-men- 
tioned charter-party  contained,  on  his  part  and  behalf  to  be  per- 
formed and  fulfilled,  the  faid  Robert  in  hA  faith,  that  the  faid 
brigantine  in  the  faid  Uft- mentioned  charter- party,  her  tackle, 
apparel,  furniture,  and  appurtenances  were  not,  nor  were  any  or 
either  of  them,  or  any  part  thereof,  at  or  before  the  expiration  of 
the  faid  fix  calendar  months  in  the  faid  laft- mentioned  charter-party 
fjpecified,  delivered  up  to  him  the  faid  Robert,  at  the  faid  port  of 
London  aforeiaid,  or  elfewhere,  in  the  like  good  order  and  con« 
dition  the   fame  was  and  were  at  the  time  of  makino;  the  (aid 
)aft-mentioned  charter-party,  reafonable  ufe,  wear,  and  tear,  and 
the  damages  and  cafualties  of  the  feas,  and  all  unavoidable  acci- 
dents excepted,  or  in  any  other  order  and  condition,  but  on  the  con- 
trary, the  faid  Robert  in  fad  further  faith,  that  the  (aid  laft-men- 
tioned brigantine,  and  her  faid  tackle,  apparel,  furniture,  and  ap- 
purtenanpes  were  not  delivered  unto  him  the  faid  Robert  until  and 
for  d  long  fpace  of  time  ^fter  the  expiration  of  the  faid  fix  calendar 
months  in  the  faid  laft-mentioned  charter-party  fpecified,  to  wit, 
for  the  fpace  of  fix  weeks,  after  the  expiration  of  the  faid  fix  calendar 
mon^s^and  were  during  all  that  time  kept  and  detained  and  with« 
}ield  from  him  the  faid  Robert,  by  and  through  the  negledl,  omif«- 
iion,  and  default  of  the  (aid  Robert,  and  not  by  any  dangers  or  ca«> 
fualties  of  the  fe^s,  or  unavoidable  accident,  contrary  to  the  tenor 
and  eff<^,  intent  and  meaning  of  the  faid  laft-mentioned  charter* 
party,  and  of  the  covenant  of  the  fiiid  Earl  in  that  behalf  made  as 
aforefiiid,  to  wit,  at,  &c«  whereby  he  the  faid  Robert,  during  all 
^he  time  that  the  faid  laft*mentioned  brigantine  or  vefiTel  was  fo  kept 
and  defined  from  him,  over  and  above  the  faid  fix  calendar  months 
for  v^hich  the  fame  was  fo  let  as  aforefaid,  loft,  and  was  deprived 
of  the  ufe  of  the  faid  laft-mentioned  brigantine  or  ve(rel,  and  of 
all  profit,  benefit,  and  advantage  that  would  otherwife  have  arifen 
and  accrued  to  him  from  the  fame,   to  wit,  at,  &c. ;  and  fo  the 
(aid  Robert  (aith  that  the  faid  Earl,  although  often  requefted, 
hath  not  kept  his  (aid  covenants  fo  by  him  made  with  the  (aid 
Robert  as  afore(aid,  but  hath  broken  the  (ame,  and  to  keep  the 
fame  with  the  faid  Robert  hath  hitherto  wholly  refufed,  and  ftill 
refufes,  to  the  damage  of  the  (aid  Robert  of  two  hundred  pounds, 
jfmd  therefore  he  tarings  his  fuit.  V.  Law£s. 
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Pcciaracion    In      MIDDLESEX,  to  wit.    Henry  Fletcher,  late  of,  &c. 
covenant  on  a  fijnunoned  to  anfurer  unto  Thomas  Freake^  eiquire,  of  a  pleOp 
Charter-party     ^^x.  he  keep  with  him  the  covenants  made  between  the  laid  db- 
S^fwTn™^^'*  fendant,  and  the  faid  plaintiff,  according  to  the  force,  form,  afld 
and    aifo '^or  ^ffcA  of  a  certain  charter-party  of  aflFrcightmcnt  thereof  nnade  be* 
Ircight  and  pi«  twepn  them,  &c. }  and  thereupon  the  (aid  plaintiff,  by  A.  B.  tab  • 
IplUSc,  &c.        attorney,  complains,  that  whereas  by  a  certain  deed,  called  a  ch2if« 
ter-party  of  affreightment,  indented  and  made  on,  &c.  to  wi^ 
at,  &c.  between  the  faid  plaintiff,  by  die  name  of,  &c.  of  the 
one  part,  and  the  faid  defendant,  by  the  name,  be.  &c.  aAii^ 
herein  for  and  on  the  part  andbehalf  of  Meffrs.  Batlbn,  Stephett- 
fon,  and  company,  of  London,  bankers,  of  the  other  part ;  one 
part  of  which  faid  charter-party  of  afllieightment,  fealed  with,  Hcm 
the  faid  plaintiff  brings  here  into  court,  the  date  whereof  is  tlie 
fame  day  and  year  aforelaid ;  it  was  witneffed  that  the  faid  olaii^- 
tiff,  for  the  confiderations  therein  mentioned,  had  granted  add 
letten  the  faid  (hip  to  freight  unto  the  faid  defendant,  who  had  ac* 
cordingly  hired  and  taken  the  fame  for  the  voyage  upon  the  terais 
and  conditions  following:   whereupon  firft,  the  faid  oWner  HA 
thereby  for  bimfelf,  his  executors,  and  adminiftraCors,  covenaot» 
promiie,  and  agree  to  and  with  the  faid  freighter,  his  executois^ 
adminiftrators,  and  afligns,  that  the  faid  ihip(hould  with  all  con* 
▼entent  fpeed,  &c.  &c.  (the  fliip  was  to  go  to  Scilly,  there  to  be 
loaded  with  deals,  &c.  and  was  to  ftay  there  fifteen  days,  at  the 
expiration  of  which  time  (he  was  to  go  to  Liverpool,  and  liay 
there  ten  days  in  unloading  her  cargo,  and  the  freighter  was  %0  ^y 
after  the  rate  of  thirty- fix  fliillings  for  every  hundred  of  d^ls^ 
and  two  thirds  of  port  charges,  and  if  they  kept  the  (hip  over 
the  days  agreed  on^  they  were  to  pay  three  pounds  ^  day,  Ale, 
&c.)    as  by  the  faid   charter*party,    relation   beiiig   thereunto 
had  will  more  fully  appear;    and  the  faid  plaintiff  in  &d  &ith^ 
that  the  faid  (hip  did  with  all  convenient  fpeed  lie^c  afteif  the  mik^ 
ing  of  the  ^id  charter-party  of  affreightment,  to  wil^  on,  8ce. 
depart  from  and  out  of  the  river  of  Thames,  and  did  dtiK^Iy,  ai 
wind  and  weather  permitted,  fail,  and  proceed  to  St.  Msv^'s,  one 
of  the  Scilly  iilands,  in  the  faid  charter-party  of  affreightment 
,    mentioned,  and  afterwards,  to  wit,  on,  &c.  arrived  at  St.  Mary'ii 
aforeiaid;  and  being  there  arrived,  and  being  tight,  ftaunch^  and 
ftrong,  and  well  manned,  provided  and  furni(hed,  and  fitting  for 
the  laid  voyage  in  the  faid  charter-party  of  affreightment  men* 
ttoncd,  and  ready  to  load  goods  die  (hip  did  lUy  at  St.  Mary 
aforefaid  fifteen  running  days,  and  was  afterwards  kept  there  by 
the  fajd  Meffrs.  Batfon,  Stephenfon,  and  company,  iheir  fa<Stora  _ 
>^    oraiapjns.  ihiKV  dkvs  on  demurage^  over  and  befides  the  faid  fif* 
^^    leen  days,    in  the  whole  amounting  to  forty-»five  days,    during 
which  time  the  (aid  plaintiff  did  load,  receive,  and  take  on  board 
the  (aid  (hip  of  and  from  the  faid  Meffrs.  Batfon,  Stephenfon,^  and 
company,  their  fa£iors  or  affigns,  divers,  to  wit,  feventy-nine 
thoufand  two  hundred  and  fifteen  deals,  of  the  feveral  dimenfions 
in  the  (did  Qharter-party  of  affreightment  mcutio^ed^  being  all  fuch 
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as  they  diought£t  to  load  and  put  on  board  her,  noteupcetd^ 
what  we  eould  reafonably  ftow  and  carry  in  her,  ovtr  and 
befides  her  tackle,  apparel,  ptoviifons  and  furniture  i  and  the  faid 
plaintiff  in  fkA  further  (atth,  that  the  laid  (hip  being  lb  loaded  and 
idifpatcbed,  did  dire^U^,  as  focn  as  wind  and  weather  permitted, 
lail,  and  proceed  to  Liverpool  aforefaid,  or  fo  near  thereunto  as  (he 
could  fafely  come,  and  did  there  unload,  and  deliver  unto  the  faid 
BNlefTrs,  Batfon  and  company,  their  factors  or  aifigns,  all  the  faid 
^oods  by  them  loaden  on  board  the  faid  fhip  as  aforefaid,  and  fo  otx 
Tuch  delivery  ended  her  faid  voyage,  to  wit,  at,  &c. :  And  the 
laid  plaintiff  in  fiad  further  faith,  that  the  freight  of  the  faid  deah 
fb  loaded,  received,  and  taken  on  board  the  faid  (hip,  and  fo  un» 
ioaden  and  delivered  as  aforefaid,  at  and  after  the  rate  of  thirty-file 
killings  fterling  per  hundred,  for  each  and  every  hundred,  and  fo 
in  proportion  for  a  lefs  number  than  a  hundred  thereof,  amounted 
to  a  large  fum  of  money,  to  wit,  the  fum  of,  &c.  of  lawful,  &c« 
and  that  two-third  parts  of  all  charges  and  pilotage  th&t  arofe  on 
t^e  faid  (hip,  at  and  from  London,  to  the  time  of  her  being  unloaded 
as  aforefaid,  amounted  to  another  large  fum  of  money,  to  wit,  the 
iiim  of,  &c.  of  like  lawful,  &c.  making  together  with  the  faid 
fum  of,  &c.  the  further  fum  of,  &c. ;  and  although  three  months 
ifrom  the  time  of  unloading  of  the  laid  (hip  as  aforefaid  is  long 
iince  elapfed,  yet  the  faid  defendant,  although  often  reqiieiied, 
hath  not  &s  yet  paid  the  faid  fum  of,  &c.  or  any  part  thereof  to  the 
iTaid  plaindfis  but  hath  hitherto  wholly  neglefied  and  refufed  fo  to 
1J0  i  and  the  fame  and  every  part  thereof  (till  remains  and  is  ^ue 
and  owing  from  the  faid  defendant  to  the  £ud  plaintiff,   coni* 
trary  to  the  form  and  effeSt  of  the  faid  charter-party  of  affreight* 
ment,  and  of  the  covenant  of  the  faid  defendant,  by  him  in  chat 
behalf  made  with  the  faid  plaintiff  in  manner  and  form  ihrcbidy 
^  wit,  at,  &c. ;  and  the  faid  plaintiff  in  fsL&,  further  faith^  thai( 
ahhough  the  faid  Meflrs.  Batfon,  and  company,  their  fadiors  and 
aifigns,  did  keep  the  faid  (hip  on  demurage  at  St.  Mary's  afore* 
&id,  thirty  days'  over  and  be^des  the  faid  fifteen  runnir^  days,  li« 
mited  for  her  (Jay  there  in  manner  aforefaid,  yet  the  faid  defend- 
ant^ tlfbough  often  requefted,  did  not,  during  the  faid  thirty  days^ 
pay  unto  the  (aid  plaintjff  or  bis  affigns  the  fum  or  value  of  three 
i)ound«  fterling  per  day,  day  by  day,  as  the  fame  did  grow  due,  or 
any  part  thereof,  nor  hath  tie  at  any  time  (ioce  hitherto  paid  the 
fame,  or  any  part  thereof,  to  (aid  plaintiff,    but  hath  hitherto 
wholly  refufed  and  negledled  fo  to  do,  and  therein  wholly  failed 
and  made  default,  contrary  to  the  form  and  effe^  of  the  faid  char- 
±(fr-pajfty.pf  affreightment,  and  of  the  faid  covenant  of  the  (aid  de* 
fendant,  by  him  m  that  behalf  made  with  the  (aid  plaintiff  in  man- 
ner and  form  aforefaid,  to  wit,  at,  &c. ;  and  fo  tjie  faid  plaintiff 
in  faflt  faith,  that  the  faid  defendant,  although  pften  requeued  fo 
to  do,  tic.  hath  not  kept  his  faid  cdvenants  fo  by  him  made  with 
the  faid  plaintiff  in  manner  and  form  aforefaid,  but  hath  brokei| 
the  fame,  and  to  keep  the  fame  witl^  the  faid  plaintiff  hath  hither- 
to wholly  refufed,  and  ftili  refutes  fo  to  do,  to  the  damage  of  faid 
plaintiff  of  four  hundred  pounds  i  and  therc^fore,  &p. 
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Plea  to  Che  Uft  And  the  (aid  Henry,  by  A.  B.  his  attorney,  comes  and 
dedarationi  ift,  ^^  wrong  and  injury,  when,  &c.  and  lays,  that  the  faid 
Td  that  de^nd.'  P^''?  <>f  ^^r^ightment  in  the  faid  declaration  mentioned,  is  itoc  the 
ant  hath  paid  ^^^  of  him  the  (kid  defendant;  and  of  this  he  puts  himfelf^upM 
thefreighty&c. ;  the  Country,  &c. :  And  for  further  plea  in  this  behalf  as  to  the  Ui 
3d,  that  the  dc-  breach  of  covenant  in  the  faid  declaration  firftly  above  affigned, 
k?c**Tl^  mt  IS  ^^^  ^^}^  defendant,  by  leave,  &c.  according  to  the  form  of,  &€• 
demuras^  '^for  ^^^  ^^'^  defendant  (kys  aSfio  tton\  becau(e  he  (ays,  that  the  (kid  de- 
thirty  days,  but  fendant  hath  paid  ta  the  faid  plaintiff  all  fuch  monies  as  were  be* 
pniy      twelve  come  due  and  payable  from  the  faid  defendant  to  the  (aid  plaintiiF 

h!^*' /^^ff  for  freight  and  for  two-third  parts  of  port  charges  and  pilots^,  that 
^^  pwinuft  ^qJj  ^jj^  ^g  j-^jj  Qjjp  ^^  ^^^  f^Qj^  London  to  the  time  of  her  beii^ 

unloaden,  according  to  the  form  and  effect  of  the  (kid  charter* 
party  of  affreightment,  to  wit,  at,  &c. ;  and  of  this  he  puts  bim* 
felf  upon  the  country,  &c. :  And  for  further  plea  in  this  behalf  as 
to  the  faid  breach  of  covenant  in  the  faid  declaration  laftlj  above 
X  affigned,  the  faid  defendant,  bv  leave  of,  &c,  as  tofo  much  there- 

of as  relates  to  the  keeping  of  the  faid  fliip  in  the  faid  declaiatioa 
mentioned  on  demurage  at  St,  Mary's  aforefaid  for  eighteen  days, 
parcel  of  the  faid  thirty  days  in  the  faid  declaration  mentioned,  that 
the  faid  plaintiff  ought,  &c.  a^ionon ;  becaufe  he  fays  that  he  the  (kid 
defendant  did  not  keep  the  faid  (hip  on  demurage  at  St.  Mary's 
afore(aid,  for  the  faid  eighteen  days,  parcel  as  aforefaid,  or  of  any 
of  them,  or  any  part  thereof,  in  manner  and  form  as  the  faid  plain- 
tiff hath  above  in  his  faid  declaration  alledged ;  and  of  this  the  (aid 
defendant  puts  himfelf  upon  the  country,  &c. ;  and  as  to  the  keep- 
ing of  the  faid  (hip  in  the  faid  declaration  mentioned  on  demurage 
at  St.  Mary's  aforefaid  for  twelve  days,  refidue  of  the  (kid  thirty 
days,  in  the  faid  declaration  mentioned,  the  faid  defendant  (kys^ 
&c.  a£ii9  non ;  becaufe  he  fays,  that  he  the  faid  defendant  hath 
paid  to  the  faid  plaintiff  the  fum  of  tbirty-iix  pounds,  being  fo 
much  money  as  became  due  and  payable  to  the  faid  plaimiff  for 
and  on  account  of  the  keeping  of  the  faid  (hip  on  demurage  at  St« 
Mary's,  in  the  faid  declaration  mentioned  for  thofe  twelve  days, 
according  to  the  form  and  effect  of  the  faid  charter-party  of  af« 
freightment,  to  wit,  at,  &c.  \  and  of  this  the  (aid  defendant  puts 
himfelf  upon  the  country,  and  fo  fortbt 

EpwARo  Law» 

Declaration    In      LONDON,  Jf.    }•  D.  late  of,  &c.  was  fummoned  to  anfwer 

eovenant  on  a  Jurgen  Oflen,  of  a.  plea  of  breach  of  covenant;  for  that  whereas 

charter-party     by  a  ceruin  charter-party  of  affreightment  indented,  and  made  00, 

'^  >  ^Jcmurage,  f^^^  ^^  ^j^^  ^j^  f^^^  j^  the  pari(h  of,  &c.  between  the  faid  Jurgen 

SS "^S  Ofl«"  C^y  ^"^^  defcription  of  J,  O.  matter  of  the  good  Ruffian  (hip 

the  (hip,  Stadt  Riga,  of  the  burthen  of  four  hundred  tons  meafurement  or 

thereabouts,  and  now  lying  at  Plymouth,  and  bound  on  a  voyage 

outward  to  the  ifle  of  TeneriSe,  and  from  thence  to  the  ifland  of 

St.  Thomas,  in  the  Weft  Indies),  of  the  one  part,  and  the  (aid 

James  Drummond  (by  the  name  of|  &c.  ailing  herein  in  the 

names 
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names  and  undertaking  for  William  Hcrries,  George  Keitli,  and 
Co.  of  Oftend,  mcrcnante  and  burghers,  fubjeas  of  Ws  imperial 
tnajefty,  of  die  other  part  (one  part  of  which  faid  charter-party  of 
aflFreightment,  fcaled,  &c.  &c.),   it  was  whnefled  that  the  faid 
Jurgen  did  grant  and  to  freight  let  unto  the  faid  W.  H.  G.  K, 
and  Co.  the  faid  ihip  or  veffcl  called,  &c.  for  the  voyage  and  upon 
the  conditions  thereinafter  mentioned ;  and  the  faid  Jurgen,  for 
bimfelf,    his  heirs,    executors,  and  adminiftrators,    did  thereby 
covenant,  promife,  and  agree,  to  and  with  the  faid  James,  his 
executors,  adminiftrators,  and  affigns,  that  the  faid  (hip,  having 
unloaded  her  outward  bound   cargo  at  the  faid  ifland  of  St. 
Thomas,  and  being  in  a  fit  and  proper  condition  for  the  voyage 
thereafter  defcribed,  fhould  diredlyfail  for  and  proceed  to,  &c. 
&c.  tec.  [the  fhip  was  to  go  to  Dominica,  and  there  take  in 
^a  homeward  bound  cargo,  and  when  loaded,  return  to  Oftend,  (he 
'W2ks  to  ftay  at  the  places  where  (he  loaded  ninety  days,  and  at 
Oflend  thirty.     Copy  the  charter-party  verbatim']  as  by  the  faid 
charter-party  of  affreightment,  relation  being  thereunto  had  will 
more  ftdly  appear :  And  the  (aid  Jurgen  in  fa£t  fays,  that  the  faid 
Ihip  did,  after  having  unloaded  her  outward  bound  cargo,  and  as 
foon  after  as  (he  could  be  put  in  a  fit  and  proper  condition  for  the 
voyage  in  the  faid  charter-party  defcribed,  proceeded  to  the  ifland 
of  D.  in  the  Weft  Indies,  and  afterwards,  to  wit,  on,  &c.  did  arrive 
at  the  port  of  R.  in  the  faid  ifland  of  D. ;  and  that  afterwards,  to 
wit,  on,  &c.  he  the  (aid  J.  O.  gave  notice  of  the  arrival  of  the  faid 
{hip  at  the  faid  port  of  R.  in  the  faid  ifland  of  D.  to  one  D.  F.  he 
the  faid  D.  F.  being  an  agent  for  the  faid  freighters  in  the  faid 
ifland  of  D.  and  that  the  faid  D.  F.  fo  being  fuch  agent  as  afore* 
(aid,  did,  according  to  the  covenant  in  the  faid  charter-party  in 
that    behalf,  to  wit,  on,  &c.  declare  that  the  faid  (hip  was  to 
load  at  D.  aforefaid,  that  is  to  fay,  at  London  aforefaid,  in  the 
parifh  of,  &c. ;  And  the  faid  J.  O.  in  fad  further  fays,  that  the 
faid  (hip  did  lie  at  the  (aid  port  of  R.  in  the  ifland  of  D.  aforefaid, 
for  the  fpace  of  ninety  running  days,  and  alfo  for  ten  days  and  up- 
wards after  the  expiration  of  the  faid  ninety  running  days  next 
after  the  arrival  of  the  faid  (hip  at  D*  aforefaid,  to  wit,  until  and 
upon  the  nineteenth  day  of,  &c.  to  receive  a  cargo ;  and  that  the 
faid  J.  O.  was  during  all  that  time  ready  and  willing,  and  the  faid 
D.  F.  the  agent  of  the  freighters,  well  knew  that  the  faid  J.  O. 
was  during  all  that  time  ready  and  willing  to  load,  take,  and  re- 
ceive on  board  the  faid  (hip  from  the  faid  freighters  or  their  affigns 
a  full  and  complete  homeward  bound  cargo  of  fugar,  cotton,  &:c. 
&c.  as  the  faid  (hip  could  reafonably  ftow  and  carry  in  her ;  and 
that  the  faid  J.  O.  was  during  all  that  time  ready  and  willing  with 
the  faid  (hip,  her  boats  and  crew,  to  give  proper  and  cuftomary 
aiiiftance  in  the  loading  of  the  faid  (hip,  to  wit,  at,  &c.:  But  the 
faid  J.  O.  in  fad  further  fays,  that  the  faid  freighters  did  not,  nei- 
ther did  the  faid  D.  F.  as  agent  to  the  faid  freighters,  or  any  other 
agent,  correfpondent,  or  afligns  of  the  laid  freighters,  within  the 
(aid  ninety  running  days,  or  days  of  demurage,  in  the  laid  charter- 
party 


J 


j66  COVENANT.-PLEA 

Erty  mentioned^  at  the  (aid  port  oJF  R;  in  the  tM  lAaad  of  0* 
ud  or  fend  along^fide  of  the  faid  ihip  a  fiill  iad  complete  hi 
vrajrd  bound  cargo  of  fugar^  &c.  &c.  as  in  ihe  faid  charter-] 
tnentloned)  or  any  cargo  whatfoever,  bui  negleded  and 
fo  to  do»  contrary  to  the  covenant  of  the  faid  Jaaies  ia.  the  Hi 
charter-party  mentioned^  that  is  to  iay,  at^  &c. :  And  the  fiol 
J.  O.  in  faft  further  fays,  that  although  the  faidD.  F.  as^ngentto 
the  freighters  aforefaid,  kept  the  faid  (hip  at  the  port  of  R.  in  the 
ifland  of  D.  aforefaid,  on  demurage,  for  the  fpace  of  tte  dap 
after  the  expiration  of  the  faid  ninety  running  days,  zs  in  the  fiw 
charter-party  mentioned  t  Yet  neither  the  freighters*  agents,  oar- 
refpondents,  or  afligns,  have  yet  paid  to  him  the  (aid  J.O*ffae 
fum  of  (ixty  pounds,  according  to  the  time  in  the  laid  chartef* 
party  mentioned,  or  any  part  thereof^  bt^t  that  the  (aid  film  of 
fixty  pounds  for  demurage  as  afore&d,  fiiU  remains  due  and  un- 
aid  to  him  the  iajid  J.  0«  contrary  to  the  coveeant  of  htm  the  Cud 
.  O.  in  that  behalf  made  as  aforeiaid,  to  wit,  at,  &c« ;  and  f6  iM 
faid  J.  O.  fays,  that  he  the  faid  James  hath  not  kept  with  htm  tile 
covenant  fo  made  between  them  as  afoil^faid,  but  hath  broken  the 
lame,  and  to  keep  the  fame  with  the  faid  J.  O.  the'  (aid  Js 
hath  hitherto  wholly  refufed,  and  ftill  doth  refii(e,  to  the 
of  the  faid  J.  O.  of  ten  thoufand  pounds  j  and  therefore  he  Swings 
fuit,  &c.  ' 

Pitt  to  the  iaf!  And  the  (aid  James,  by  A.  B.  his  attorney,  iromes  and  defends 
dccUracjon;iil>  the  Wrong  and  injury,  when,  &c.  and  prays  leave  to  iihpaile  m 
lion  f  ff^}  the  faid  declaration,  and  it  is  granted  to  him,  &c. ;  and  thereupon 

ftd,  that  the  (hip       j       •       .  l  •        r      i-  -j  ^  i-  r  i      j    •. 

did  not  unload  ^  ^^J  '^  given  to  the  parties  aforefaid  to  come  before  our  lord  the 
her  outward  king  in  eight  days  of  St.  Hilary,  whenfoever  our  (aid  lord  the  king 
bound  cargo  ac-  (hall  then  be  in  England,  at  which  day,  before  our  lotd  the  king 
cording  to  the  ^t  Weftdiinfter,  comes  the  parties  afore(aid,  by  their  attomies 
Silartcr-party  •  aforefaid,  and  the  faid  James  defends  the  wrong  and  injury^  vrhcn^ 
3d,  that  the  Aiip  &^*  ^^^  ^^7^9  ^^^^  ^^  (^i^  charter-party  of  aiFreiditment  in  the  &id 
did  not,  after  declaration  mentioned^  is  not  his  deed ;  and  of  this  the  bid  J.  pots 
£he  was  fo  on-  himfelf  upon  the  country,  &c« :  And  the  faid  James^  for  furllier 
^^'  r^^  P*^^  ^^  ^^^^  behalf,  by  leave,  &c.  according,  &c.  fays  a^io  mm  i 
▼^nicnffpced  to  becaufe  he  fays  that  the  faid  (hip,  in  the  faid  charter-party  men- 
her  loading  port;  tioned,  did  not  unload  her  outward  bound  cargo  at  the  (aid  ifland 
4th,  that  the  of  T.  before  (be  proceeded  to  the  ifland  of  D.  according  Ui  the 
plaintiff  did  not  form  ^nd  tScA  of  the  faid  charter-party;  and  this^  &c.  5  where- 

the*  arrival  of  ^^''^»  ^^*  *^>  ^^' "  ^^  *®  ^^^^  Jamcs,  for  further  plea  in  this 
the  fhip  to  the  behalf,  by  like  leave,  &c.  fays,  that  the  faid  Jurgen  a&iorfny 
a^ent  of  defend-  becaufe  he  fays  that  the  faid  (hip  did  not,  after  having  unloaded 
ant;  sth,  that  her  outward  bound  cargo,  and  as  foon  after  as  (he  could  be  put  in 

tbe  (hip  unload- 

ed  her  cargo  at  a  different  port,  and  was  detained  by  the  order  of  the  plalntiiF,  whereby  ihe  defendant 
^aa  prevented  from  e:etcing  a  full  cargo  \  6thf  that  the  fhip  did  not  with  all  oonvenient  fpeed  fail  from 
England  for  the  port  of  A.  B.  and  that  after  (he  failed  (he  airived  at  the  port  of  D.  where  the  plaintiff 
kei.*t  her  a  much  longer  time  than  was  nectlTiry  for  the  putting  her  in  proper  conditiDn  far  complet- 
ing her  voyage  ;  and  that  after  Oie  was  (b  completed  (he  faikd  to  another  pore  than  mentioned  in  tbe 
charter  party,  whereby  the  defendants  were  prevented  frvm  procuring  any  liomeward  cargo  j  7th, 
tlm  dcftndant's  agent  did  not  k^ep  tiie  (h«pon  ds.inirage. 

a  fit 


?N  EXCUSE  or  FERFORMANCE*  3^7 

a  fit  and  proper  condition  for  her  voyage  in  the  fatd  cbarter-partf 
defcribed,  proceed  to  the  faid  ifland  of  D.  in  manner  and  form  as 
&e  faid  Jurgen  hath  in  his  faid  declaration  in  that  behalf  above 
alledged  i  and  of  this  the  faid  James  puts,  &c. :  And  the  faid 
James,  for  further  plea  in  this  behalf,  by  leave,  &6.  fays,  a^h 
H^n  ;  becaufe^  proteftint^  that  the  faid  Turyen  did  not  give  notice 
of  the'lUrlval  ot  the  laid  Jliip  at  the  laid  port  of  R.  in  the  faid  IjlaDT" 
raid  aJ.  r»  in  manner  and  torm  as  tne  laid  L  (J.  hath" 

[oiHfEBye^n?8|WrBrflHfTff^^  proteitiDg  alfo  tha^ 
JJ.  J .  was  not  an  agent  to  the  faid  freighters  at  the  faid 
of  L).  in  manner  and  form  as  the  faid  J.  O.  hath  in  his  faid 
declaration  above  alledged ;  for  plea  neverthelefs  in  this  behalf^ 
the  faid  J.  D.  (ays,  that  the  faid  David  Frager  did  not  as  agent 
to  the  faid  freighters  there  declare  that  the  faid  (hip  was  to  load 
at   Dominica  aforefaid,  in  manner  and  form  as  the  faid  J.  0« 
hath   in  his  faid  declaration  An  that  behalf  above  alledged ;  and 
of  this   he  the  faid  James  Drummond   puts  himfelf  upon  the 
country:  And  for  further  plea  in  this  behalf,  by  leave,  &c.  fays# 
that  the  faid  J.  O.  a£iio  non  -,  becaufe  he  (ays  that  the  faid  (hip  did 
not  unload  her  outward  bound  cargo  at  the  faid  ifland  of  St* 
Thomas,  according  to  the  covenant  of  the  (aid  J.  O.  in  that  be- 
half ir.ade  in  the  faid  charter-party,  but  that  on  the  contrary  theFe-s 
of  the  faid  (hip,  by  the  orders  of  the  faid  J.  O.  failed  to  and  un<* 
loaded  her  outward  bound  cargo  at  the  ifland  of  St.  Lucia,  in  the 
Weft  Indies,  and  that  J.  O.  wilfully,  and  without  any  reafonabte 
and  probable  caufe,  kept  and  detained  the  faid  (hip  at  the  ifland  of 
St.  Lucia,  for  the  fpace  of  five  months  and  upwards  after  her  arri- 
val there,  and  for  much  longer  time  than  was  neceifary  for  the 
purpofe  of  unloading  her  outward  bound  cargo,  and  putting  the 
(aid  (hip  in  a  (it  and  proper  condition  for  her  voyage  for  Dominica^ 
as  defcribed  in  the  charter-party,  before  he  proceeded  with  the 
(aid  (hip  to  the  faid  ifland  of  Dominica,  by  reafon  of  which  faid 
unnece(&ry  delay  of  the  faid  (hip,  at  the  faid  ifland  of  St.  Lucia, 
and  for  no  other  caufe  whatfoever,  the  (aid  freighters^  their  agents, 
correfpondents,   and  alHgns  were  wholly  difabled,  and  prevented 
firom  proceeding  or  loading,  or  fending  along-(ide  the  faid  (hip  any 
homeward  bound  cargo  of  fugars,  coffee,  cotton,  or  other  pro* 
duce,  according  to  the  faid  charter-party ,  and  this9  &c. ;  where-> 
fore,  &c  if,  &c. ;  And  the  faid  J,  D.  for  further  plea  in  this  be^ 
half,  by  kave,  &c,  fays,  that  the  (aid  Jurgen  affio  non ;  becaufe 
he  &ys  that  the  faid  (hip  in  the  faid  charter-party  mentioned,  to 
wit,  on  the  faid  twelfth  day  of  April,  in  the  year  of  Our  Lord 
1782)  was  lying  and  being  in  the  port  of  Plymouth,  in  the  county 
of  Devon ;  and  that  the  faid  (hip>  being  in  all  things  fully  and 
completely  trimmed,  rigged,  fitted  out,  victualled,  and  manned 
for  the  faid  outward  voyage  in  the  fiiid  charter-party  ntentroned, 
did  not  fet  fail  and  depart  from  the  port  of  Plymouth  aforefaid^ 
within  a  reafonable  time  from  the  time  of  the  making  the  faid 
charter -party,  but  on  the  contrary  thereof  the  Paid  Jurgen  wilfully 
and  without  any  realonable  or  probable  caufe]  kept  and  detained 

the 
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die  (aid  (hip  at  Plymouth  from  the  time  of  the  making  of  tbe  &i 
charter-party,  until  and  upon  the  ninth  day  of  May  then  next  en* 
fuing  :  And  the  faid  J.  D.  further  fays,  that  thefaid  (hip,  being  foas 
alforefaid  inall  things  fully  and  completelytrimmed^  rigged, fitted  out^ 
vidualled,  and  manned  for  th6  faid  voyage,  afterwards,  to  wit,  on  the 
(aid  ninth  day  of  May,  in  the  year  of  Our  Lord  1782,  departed 
ai^^y^  fail  from  the  port  of  Plymouth  afbr6(aid  upon  her  (aid 
voyage  in  the  faid  charter- party  mentioned^  ax)d  aftffyards,  to 
ivit,  on  the  fifteenth  day  of  June,  in  the  year  of  Our  Lord  1782, 
arrived  at  the  faid  ifland  of  Teneriffe :  And  the  faid  J.  D.  further 
fays,  that  the  faid  (hip,  after  her  arrival  at  the  ifland  of  Teneriffie^ 
being  in  all  things  fully  and  completely  trimmed,  rigged,  fitted 
out,  vidualled,  and  manned  for  the  completion  of  the  fail  outward 
voyage  in  the]  faid  charter-party  mentioned,  did  not  fet  fail  and 
depart  from  the  faid  ifland  of  T.  aforefaid  within  a  reafonable  timc^ 
from  the  time  of  the  arrival  of  the^faid  (hip  at  the  ifland  of  T. 
aforefaid ;  but  on  the  contrary  thereof  the  (aid  J.  wilfully,  and 
without  any  reafonable  or  probable  caufe,  kept,  and  detained  the 
laid  (hip  at  the  faid  ifland  of  T.  from  the  time  of  the  arrival  of  die 
faid  (hip  at  the  faid  ifland  of  T.  until  and  upon  the  tenth  day  of^ 
&c.  then  next  enfuing  :  And  the  faid  J.  D.  further  fays,  that  the 
laid  (hip,  fo  being  in  all  things  fully  and  completely  trimmed)  &c. 
for  the  faid  voyage,  afterwards,  to  wit,  on,  &c.  departed  and  fet 
fail  from  the  (aid  ifland  of  T.  for  and  towards  the  ifland  of  St. 
Lucia,  in  the  Weft  Indies,  and  afterwards,  to  wit,  on,  &c.  arriv- 
ed at  the  faid  ifland  of  St.  L.  in  the  Wefl  Indies,  and  there  un- 
loaded her  outward  bound  cargo,  and  did  not  arrive  at  or  unload  her 
outward  bound  cargo  at  the  (aid  ifland  of  St.  Thomas,  in  the  faid 
charter-party  mentioned :  And  the  (aid  J.  D.  further  (ays,  that 
the  faid  J.  0»  wilfully,  and  without  any  reafonable  or  probable 
caufe  whatfoever,  kept  and  detained  the  faid  (hip  at  the  ifland  of  St. 
L.  aforefaid,  for  the  fpace  of  five  months  and  upwards,  that  is  to 
fay,  until  and  upon  the  feventeenth  day  of,  &c.  after  her  arrival 
there,  and  for  a  much  longer  time  than  was  neceflfary  for  the  pur- 
pofe  of  unloading  her  outward  bound  cargo,  and  putting  the  (aid 
(hip  in  a  fit  and  proper  condition  for  failing  for  and  towards  the 
iflands  of  D.  or  St.  L.  or  any  or  either  of  them,   in  the  faid 
charter-party  mentioned,  before  he  fet  fail  and  proceeded  with  the 
faid  (hip  to  the  faid  ifland  of  D.  as  in  the  faid  declaration  mention- 
ed ;  by  reafon  of  all  whidh  wilful  and  unnecefllary  delays  and  de- 
tentions of  the  faid  (hip  by  the  (aid  J.  O.  and  for  no  other  caufe 
whatfoever,  the  faid  freighters  or  their  agents,  correfpondents, 
and  affigns  at  either  or  any  of  the  faid  iflands  of,  &c.  were  wholly 
di fabled  and  prevented  from  procuring,  or  loading,  or  fending  along* 
fide  of  the  faid  (hip  any  homeward  bound  cargo  of  fugar,  &c.  ac- 
cording to  the  faid  charter-party ;  and  this,  &c. ;  wherefore,  &c« 
if,  &c. :  And  the  faid  J.  D.  for  further  plea  in  this  behalf  as  to  the 
feccnd  breach  of  covenant  above  afligned,  by  leave,  &c.    (ays, 
a^io  rton ;  becaufe  he  fays  that  the  faid  D.  F.  did  not,  as  agent  to 
the  faid  freighters,  keep  the  faid  (hip  at  port  R.  in  the  (aid  ifland 

of 
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tfb.oiik  demuca^e  for  the  ibace  of  ten  days,  or  any  part  thereof, 
after  the  expiration  of  the  laid  .ninety  running  days,  in  manner 
and  fbnn  as  the  laid  J.  O.  hathabove  in  his  laid  declaration  in  that 
behalf  alledged  ;  and  of  this  he  the  faid  J.  V.  puts  himfelf  upon  the 
country,  &C4  Georgs  Wood. 

^    And  the  £ud  Jurgdn  prays  a  day  to  imparl  to  the  (aid  plea,  andimpariaiicetjind 
It  IS  granted  to  htm^  &c. ;  and  thereupon  a  day  is  given  to  the  contnuance» 
^rties  aforeikid  to  come  before  our  lord  the  king  in  fifteen  days  ^"^  ^^°>  ^^ 
from  the.  day  of  Eafter,  wherefoever  our  faid  lord  the  king  fhali  ^^"^ 
then  be  in  England,  &c«  that  is  to  iay,  for  the  laid  Jurgen  to  im- 
parl to  the  iaid  plea,  and  then  to  reply  to  the  fame,  &c.  at  which 
day,  before  our  lord  the  king  at  Weftminfter,  come  the  parties 
aforefaidy  by  their  attornies  aforefaid ;  and  the  faid  Jurgen  prays  a 
Airther  day  to  imparl  to  the  faid  plea,  and  it  is  granted  him,  &c, ; 
and  thereupon  a  further  day  is  given  to  the  parties  aforefaid  to 
come  before  our  lord  the  king  on  the  morrow  of  the  Holy  Trinity, 
wherefoever  our  faid  lord  the  king  (hall  then  be  in  England,  that 
is  to  (ay  for  the  faid  Jurgen  to  imparl  to  the  faid  plea,  and  then  to 
leply  to  the  (ame,  &c« ;  at  which  day,  before  our  lord  the  king 
at  Weftminfter,  come  the  parties  aforefaid  by  their  attornies 
aforelaid)  and  the  (aid  Jurgen  prays  a  further  day  to  imparl  to  the 
bid  plea,  and  it  is  gramed  to  hiim,  &c. ;  and  thereupon  a  further 
daj  is  given  to  the  parties  afore(aid  to  come  before  cur  lord  the 
king  on  the  morrow  of  All  Souls,  wherefoever  our  faid  lord  the 
king  (hall  then  be  in  England,  that  is  to  (ay^  for  the  faid  Jurgen 
to  imparl  to  the  (aid  plea,  and  then  to  reply  to  the  fame,  ice,  i  at 
which  day,  before  our  lord  the  king  at  Weftminfter,  come  the 
parties  aforefaid,  by  dieir  attornies  aforefaid,  and  the  faid  Jurgen 
prays  a  further  day  to  imparl  to  the  faid  plea,  and  it  is  granted 
him,  &Cft ;  and  thereupon  a  further  day  is  given  to  the  parties 
afore(aid  to  come  before  our  lord  the  king  in  eight  days  of  St. 
Hilary,  whereibever  our  faid  lord  the  king  (hall  then  be  in  Eng- 
land, that  is  to  (ay^  for  the  faid  Jurgen  to  imparl  to  the  (aid  plea, 
and  then  to  reply  to  the  fame,  &c.  i  at  which  day,  before  our  lord 
the  king  at  Weftminfter,  come  the  parties  aforefaid,  by  their  at- 
tornies aforefaid,  and  the  faid  Jurgen  prays  a  further  day  to  im- 
parl to  the  faid  plea,  and  it  is  granted  to  him,  &c. ;  and  there- 
upon a  further  day  is  given  to  the  parties  aforefaid,  to  come  be- 
fore our  lord  the  king  in  fifteen  days  from  the  day  of  £a(ler,  &c. ; 
[and  fo  continued  to  the  morrow  of  the  Holy  1  rinity  as  before] 
at  which  day,  before  our  lord  the  king  at  Weftminfter,  come  the 
parties  afore(aid,  by  their  attornies  aforefaid,  and  the  faid  Jurgen, 
as  to  the  faid  plea  of  the  faid  James  by  him  firft  above  pleaded  in 
bar,  and  whereof  the  faid  James  hath  put  himfelf  upon  thp  country, 
doth  the  like,  &c. :  And  the  faid  Jurgen,  as  to  the  faid  plea  of  the  RepHoation    to, 
faid  James  by  him  fecondly  above  pleaded  in  bar,  fays,  that  he  by  *^«  ^^    P^^** 
reafon  of  any  thing  in  that  plea  contained,  ought  not  to  be  barred  ^JjJl^^a^^^  2ht 

port  mentioned  ift  the  charter-party ;  id,  that  plaintiff  did  ndt  keep  the  ihip  at  her  unloading  port  a 
loi^r  time  than  waa  neceffary  ^  3d,  that  ihe  dcfeodanis  were  not  prevented^  from  fuch  fuppo&d  de- 
laya  of  plaintiff*!  from  procuring  a  cargo. 

Vol.  III.  Bb  from 
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from  having  and  maintaining  his  aforeiaid  a6lion  thereof  agajnft 
him  the  faid  James;  becaufehefajs  that  true  it  is  that  the  iaid 
ihip  in  the  faid  charter-party  mentioned  did  not  unload  her  out" 
ward  bound  cargo  at  the  faid  ifland  of  St.  Thomas,  as  the  fiiid 
James  has  in  that  plea  alledged,  but  for  replication  in  this  behalf 
the  faid  Jurgen  fays,  that  before  and  at  the  time  of  the  making  of 
the  faid  charter-party  in  the  faid  declaration  mentioned,  and  arter- 
vrards,  it  was  intended  by  the  faid  Jurgen  that  the  faid  (hip  Ihoold 
unload  her  faid  outward  bound  cargo  at,  the  faid  ifland  of  St.  Lucia 
in  the  /aid  declaration  mentioned,  if  (he  (hould  be  able  to  go  into 
the  fame,  and  not  at  the  faid  ifland  of  St.  Thomas,  unlefs  the  (aid 
ihip  (hould  by  any  accident  be  prevented  from  going  into  the  {aid 
ifland  of  St.  Lucia,  to  wit,  at  London  afore(aid,  in  theparifh  and 
ward  aforcfaid  «,  whereof  the  faid  James,  before  and  at  the  time  of 
the  making  of  the  feid  charter-partv,  to  wit,  on  the  twelfth  day  of 
April,  A.  D.  1782,  at  London  afbrefaid,  in  the  pari(h  and  ward 
aforeiaid,  had  notice :  And  the  faid  Jurgen  in  fad  further  bys^ 
that  the  faid  (hip,  not  being  prevented  by  any  accident  from  going 
into  the  faid  ifland  of  St.  L.  did  afterwards,  to  wit,  on,  &c.  there 
arrive,  and  afterwards,  to  wit,  on,  &c.  did  there  unload  her  iaid 
outward  bound  cargo,  to  wit,  at  the  (aid  ifland  of  St.  L.  before 
fhe  proceeded  to  the  faid  ifland  of  D.  to  wit,  at  London  aforefaid, 
in  theparifli,  &c. ;  and  this,  &c. ;  wherefore,  &c.  and  hisdama* 
ges,  on  occafion  of  the  faid  breaches  of  covenant  in  the  faid  de- 
claration above  afligned  to  be  adjudged  to  him,  &c. :  And  the  faid 
J.  as  to  the  faid  plea  of  the  faid  James  by  him  thirdly  above  plead- 
ed in  bar,  and  whereof  the  faid  James  hath  above  put  himfelf  upon 
the  country,  does  fo  likewife  :  And  the  faid  J.  O.  as  to  the  faid 
plea  of  the  faid  James  by  him  fourthly  above  pleaded  in  bar, 
whereof  the  faid  James  hath  above  put  himfelf  upon  the  country, 
he  the  faid  J.  O.  doth  fo  iikewife,  &c. :  And  the  laid  J.  O.  as  to 
the  faid  plea  of  the  faid  James  by  him  fifthly  above  pleaded  in  bar, 
fays,  precludi  non  ;   becaufe,  protefting  that  the  faid  plea  and  the 
matters  therein  contained,  are  not  fufHcient  in  law  to  bar  him  the 
faid  J.  f).  from  having  and  maintaining  his  faid  adion  thereof 
againft  the  faid  James,  to  which  faid  plea  in  manner  and  form  as 
the  fame  is  above  made,  the  faid  J.  O.  is  under  no  neceility,  nor 
is  he  bound  by  the  law  of  the  land  to  anfwer ;    for  replication, 
neverthelefs,  in  this  behalf,  the  faid  J.  O.  fays,  that  he  did  not 
wilfully  keep  and  detain  the  faid  (hip  at  the  (aid  ifland  of  St.  L. 
after  her  arrival  there  for  much  longer  time  than  was  neceflary  for 
the  purpofe  of  unloading  her  outward  bound  cargo,  and  putting 
the  (aid  (hip  in  a  fit  and  proper  condition  for  her  voyage  for 
Dominica,  as  defcribed  in  the  faid  charter-party,  before  he  pro- 
ceeded with  the  faid  (hip  to  the  ifland  of  D.  in  manner  and  form 
as  the  faid  James  hath  in.  that  plea  above  alledged  \  and  this  he  the 
faid  J.   O.   prays  may  be   enquired   of  by  the  country,  &c. : 
And  the  faid  J   O .  as  to  the  laid  plea  of  the  (aid  James  by  him 
(Ixihly  above  pleaded  in  bar,  fays,  precludi  nmi  becaufe,  protcft- 
ing  as  to  the  fufficiency  of  it;  for  replication,  neverthelefs,  in 
this  behalf  the  faid  J.  O.  fays,  that  the  faid  freighters,  or  their 
I  agents, 
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i^^mts,  comtpond^ntBr  or  affigns,  at  either  or  any  of  the  £ud 
illands  of  D.  &c.  &c^  were  not,  by  reaibn  of  any  fuch  fuppofed 
i^ful  and  unneceflary  delays  and  detentions  of  the  faid  (hip  in  the 
laid  pka  menttoiied,  and  for  no  other  caufe  whatfoever,  wholly 
4U6bled  and  prevented  from  procuring,  or  loadings  or  lending 
^ilongfide  of  t|ic  faid  (hip,  any  homeward  bound  cargo  of  jfugar, 
&€•  according  to  the  cfiarter-party^  in  bid  manner  anoforn)  as.  the 
laid  James  hath  in  his  faid  plea  by  him  fixthly  abov£  pleaded  in 
bar  in  that  behalf  alledged;  and  this  the, faid  J.  O.  prays»  kc. : 
And  the  (aid  J.  O.  as  to  the  iaid  plea  of  the  udd  James  by  him 
feventhly  above  pleaded  in  bar,  and  whereof  the  faid  James  bath 
put  himielf  upop  tlie  country,  does  fo  likewife^  &c. 

Edward  Law., 

And  the  (aid  James,  as  4a the  £iid  plea  of  the  faid  J.  O.  by  him  Demnrrer» 
above  pleaded  by  way  of  reply  to  the  faid  plea  of  the  faid  James, 
by  bin)  fecondly  above  pleaded  in  bar,  fays,  that  the  faid  replica- 
aipn  and  the  matters  therein  jcontained  are  infufficient  in  law  for 
the  (aid  J.  O.  tqh^;^  his  aforefaida£tion  thereof  maintained  againft 
him  the  (aid  Jamc^  to  which  faid  replication,  in  manner  and  form 
iifore(aid  made  and  pleaded,  he  the  (aid  James  hath  no  need,  nor  is 
he  bound  by  the  law  of  the  land  to  anfwer  in  that  refpe(^  ;  and 
fthiS)  &c.  and  prove  as  the  court  here  (hall  dired ;  wherefore^  for 
want  of  a  fufficient  replication  in  this  behalf  the  faid  James  pr^ys 
judgment,  and  that  the  faid  J,  O.  may  be  barred  from  having  and 
maintaining  his  aforefaid  action  thereof  againft  him  the  (aid  James  : 
And  as  to  the  faid  plea  of  the  faid  J.  O.  bv  him  pleaded  by  way  of 
reply  to  the  (aid  plea  of  the  faid  James  by  him  pleaded  in  bar,  and 
whereof  the  faid  J.  O.  hath  above  prayed  it  may  be  enquired  of 
by  the  country,  he  the  (aid  James  doth  fo  likewife :  And  as  to  the 
laid  plea  of  the  faid  J.  O.  by  him  above  pleaded  by  way  of  reply  to 
the  uid  plea  of  the  faid  James  by  him  (ixthly  above  pleaded  in  bar, 
and  whereof  the  faid  J,  O.  hath  above  prayed  may  be  enquired, 
&c  ice. 

George  Wood. 

And  the  (aid  J.  O.  for  that  he  hath  in  his  (aid  plea  by  him  joinder. 
above  pleaded  by  way  of  reply  to  the  faid  plea  of  the  faid  James 
by  him  fecondly  above  pleaded  in  bar,  alledged  fufficient  matter  in 
]aw  for  him  the  (aid  J.  O.  to  have  and  maintain  his  aforefaid  adiion 
againft  him  the  faid  James,  which  he  the  faid  J.  O.  is  ready  to 
verify  and  prove  as  the  court,  &c«  and  which  faid  matter  the  (aid- 
James  hath  not  denied,  nor  in  any  wife  anfwered  thereto,  but 
wholly  refufes  to  admit  the  verification  thereof,  the  faid  J.  O.  as 
before  prays  judgment  and  his  damages^  on  occafion  of  the  faid 
breaches  of  covenant  in  the  faid  declaration  above  affigned  to  be 
adjudged  to  him,  &c. 

Edward  Law. 

Plaintiff  obulned  a  verdift  fbr  39350L 

B  b  2  LONDON, 
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By  the  Baft  In-     LONDON,  to  Wit.    The  United  company  ^  ttierchmif  of 
dia  Company  on  England,  trading  to  the  Eaft  Indies^  complain  of  F.  G.   of  L. 
a  chancr  party,  mariner,  being,  &c.  of  a  plea  of  covenant  broken :  for  that  whcr^ 
as,  by  a  certain  charter  mdented  of  affreightment  made  the  twen- 
ty-firft  of  Odober  1736,  at  L.  afbrefaid,  in  the  parifli)  See.  be- 
tween R.  N.  efqnire,  and  S«  W.  merchant,  by  the  names  of,  &c; 
part  oV^ners  of  the  good  (hip  called  the  Suflex^*  of  London,  wUcfc 
the  faid  part  owners  affirmed  to  be  of  the  botthen  of  foor  hundred 
and  niYiety  tons  or  upwards,  then  riding  at  anchor  in  the  river  of 
Thames;  and  the  faid  F.  G.  by  the  name  of^  &c.  of  the  oAer 
part  (one  part  of  which  faid  charter-party,  indented  and  fealed 
with  the  feals  of  the  faid  R.  S.  and  F.  the  faid  united  company 
brings  here  into  court,  the  date  whereof  is  the  fame  day  and  year}: 
It  is  witneiTed  that  the  faid  part  owners,  for  themfelves  and  the 
reft  of  die  owners  of  the  faid  (hip,  and  die  faid  mafter>  for  bioi- 
felf,  his  executors,  and  admimftrators,  gtsitited  and  let  to  freiglit 
all  the  faid  ibip  unto  the  faid  united  comply,  and  the  find  united 
company  hired  and  took  to  freight  all  the  faid  (hip  for  a  voyage  to 
be  made  bv  God*^  bleffing  as  hereafter  nfientioned  in  trade,  and 
alfo  in  warfare,  as  the  faid  company,  or  any  of  ifaeir  govemorsii 
prefidents,  or  agents,  authorizedthereunto  by  theCourtof  Direc* 
tors  for  the  time  being  of  the  (aid  company,  or  any  odier  commit^ 
tee  thereof  (hould  require  or  direft;  whereupon  the  (aid  pdut 
owners,  for  themfelves  jointly  and  fevcrally,  and  for  the  reft  of  the 
part  owners  of  the  faid  (hip,  and  for  their  re^dive  heirs,  exe* 
cutors,  and  adminiftrators,  did,  in  and  by  the  feid  charter-party 
indented,  in  confideratton  6f  the  fum  of  one  thoufand  two  hun- 
dred and  twenty-five  pounds,  cffy  &c«  by  the  (aid  united  company, 
to  be  impreft  or  paid  to  them  at  the  (hip's  arrival  at  Gravefend 
outwards,  in  part  of  the  freight  and  demurage,  to  grow  doe  in 
refped  of  the  faid  intended  voyage,  and  of  the  further  fum  of  thite 
thoufand  fix  hundred  and  fifteen  pounds,  to  be  there  likewife  paid 
by  the  faid  company  to  the  faid  maf^r,  in.  fall  fatisfa£Hon  of  and 
for  all  primage,  average,  which  might  otherwife  become  due  and 
payable  to  the  (aid  mariners,  or  for  or  on  account  of  the  faid  (hip's 
intended   voyage,    and  fbr   and  in  confideration   of    the  con- 
ceffions  and   covenants   thereinafter,  on  the  part  and  behalf  of 
the  bid  company  contained,  and  every  of  them  covenant,  grant, 
and  agree,  to  and  with  the  faid  united  company  of  merchants  tra- 
ding to  the  Eaft  Indies,  their  fucceffors  and  afSgns,  by  the  (aid 
charter-party  intended,  that  the  faid  mariners  and  mafter  for  the 
time  being,  together  with  the  (hips'  officers  and  (hip*s  company, 
£hould,  in  and  during  the  faid  mtended  voyage  with  the  (aid  flup 
at  fea,  and  with  the  faid  (hip,  her  (kift  and  boat  in  port,  together 
with  fuch  part  of  the  (aid  (hip*s  company  as  (hould  be  neceflary, 
not  exceeding  at  any  one  time  thirty  men,  unto,  from,  and  upon 
the  land,  in  as  defenfive  and  ofFenfive  manner  in  trade,  and  alfb 
in  warfare,  if  fo  required,  as  aforefaid,  and  otherwife,  at  all  times 
as  occafiion  ihould  require^  be  ready  to  ferve^  and  ihould  accord- 

-  ingly> 
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iagly,  honeftlyy  biMulijy  and  cnanfally  ferve  the  £dd  company^ 
their  faAors,  aiad  affigns ;  and  the  faid  part  owner  and  mafter  did  second  nufter. 
as  afbrefaid  jointly  and  feverally  covenant  and  agree,  to  and  with 
the  faid  united  company,  that  the  faid  matter  and  the  mariners  of 
the  £ud  fliip  for  the  time  being,  during  the  whole  intended  voy- 
age, fhould  dbkrve  fuch  commands,  orders,  diredions,  and  in- 
ftruAiom,  as  (houid  from  time  to  time  be  given  by  the  iaid  unit- 
ed company,  or  their  court  of  directors  for  the  time  being,  or 
by  a  committee  to  be  appcnnted  by  them  or  by  their  governors, 
prtfidents,  agents,  chief  fafiors,  or,ai&gns)  and  it  was  by  the  faid 
charter-party  indented  further  agreed,  that  the  (aid  3iip,  after  her 
departure  from  the  Downs,  fhouTd  (wind  and  weather  permitting, 
and  the  reftraint  in  the  (aid  charter-party  excepted)  dire&ly  (ail 
to  fuch  ports  and  places  in  the  Eaft  Indies,  or  other  the  limits  of 
the  faid  company,  or  elfewheire,  as  the  faid  company  or  their  court 
of  dirediors  for  die  time  being,  or  a  committee  appointed  by  the 
laid  court  for  that  purpofe,  or  the  major  part  of  them,  ihould  di- 
it&  in  writing,  and  fhould  there,  according  to  fuch  diredions, 
fiilly,  duly,  and  iafely  difcharge  and  deliver  in  manner  accuftomed 
all  fuch  bullion,  goods,  merchandizes,  and  palTengers,  as  fhould 
be  leaden  or  put  on  board  the  faid  (hip,  and  (hoUld  alfo  receive 
and  take  on  board  the  faid  (hip,  and  well  and  fecurely  ftow  and 
place  therein  all  fuch   other  goods,  bullion,  merchandizes,  and 
paifengers,  as  (hould  be  loaden  or  put  on  board,  or  tendered  to 
be  loaden  or  put  on  board  for  or  on  account  of  the  faid  united 
company^  or  by  their  order,  or  by  the  order  of  any  of  their  prefi- 
dents,  agents,  chief^  and  councils,  or  others  their  fervants,  and 
afterwards  ihould  &il  therewith  diredtly  to  fuch  other  ports,  rivers, 
and  places,  to  which  the  faid  (hip  (hould  be  appointed  by  the  faid 
united  company,    preiidents,   feu^ors,  or  agents,  and  (hould,  at 
^1  or  any  of  thofe  other  ports  or  placp  whereunto  (he  (hould  be  fo 
ordered,  not  only  duly  and  in  fafety  difcharge  and  deliver  in  man* 
ner  accuftomed,  all  fuch  bullion,  goods,  merchandizes,  and  paf- 
fengers,  as  the  faid  united  company,  their  prefidents,  fadors,  or 
agents,  ihould  lade  or  put  on  board,  or  tender  to  be  laden  or 
put  on  board  her  for  England  or  elfe where,  leaving  fo  much  room. 
as  that  therein  (he  might  over  and  above  the  fame  reafbnably 
fiow  and  carry  her  viduals,  naval  and  other  (lores,  tackles,  and 
apparel,  and  to  the  performance  of  all  and  fingular  the  covenants, 
grants,  articles,  payments,  and  agreements  therein  written,  and 
m  the  indor(ements  which  as  well  on  the  part  and  behalf  of  the 
^id  part  owners  and  mafters,  their  executors  and  adminiftrators 
refpedively,  well  and  truly  to  be  holden,  paid,  kept,  and  per- 
formed in  all  things  as  therein  the  faid  part  owners  and  mafters  did 
bind  themfelves  jointly  and  feverally  their  joint  and  feveral  heirs, 
executors,  and  adminiftrators,  and  the  (hip  afore£iid,  with  the 
freight,  tackle,  boats,  and  apparel  of  the  fame,  unto  the    faid 
united  company  and  their  fucceilbrs  and  aifigns  ^  neverthelefs  and 
provided,  that  the  (aid  company  (hould  not  have,  exad,  or  receive 
from  the  (aid  p^rt  owners  by  or  from  all  or  any  of  the  penalties  in 
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the  faid  charter-party  mentioned,  any  fum  or  fums  of  money 
ceeding  the  value  of  the  (aid  (hip  and  approven  her  freight,  de- 
murage,  and  earnings^  and  the  mailer's  private  trade ;  and  the  faki 
united  company  did  alfo  bind  themfelves,  and  thek  fuccei&>rs  and 
afligns,  to  the  (aid  part  owners  and  mafter,  their  executors  and 
admrniftrators,  as  by  the  (aid  charter-party  indented  it  doth  and 
may  appear :  And  the  faid  united  company  in  fa£t  by 9  that  the 
faid  fhip,  at  the  faid  time  of  making  the  bud  charter-party  a&>re- 
faid,  was  ftrong  and  ftaunch,  and  wdl  and  fufficiendy  fitted  with 
boats,  maftsy  fails,  yards,  cables*  ropes,  cords,  artillery,  and 
other  furniture  and  apparel,  and  full  neceflarv  for  fuch  a  (hip  and 
for  fuch  a  voyage,  according  to  the  form  and  cScSt  of  the  char- 
ter-party aforefaid:  And  the  iaid  united  company  further  lay,  that 
before  the  faid  F.  G.  fet  out  on  the  faid  intended  voyage,  the 
court  of  diredors  of  the  faid  united  company  did  dired  in  writ- 
ing the  faid  F.  G.  to  fet  iail  and  proceed,  as  wind  and  weadier 
would  permit,  to  the  port. of  Canton  in  China,  whereto  be  the 
faid  H.  G.  was  configned,  and  on  his  arrival  there  to  deliver  to 
MefTrs.  &c.  whom  the  faid  Court  of  Diredors  had  appointed  to 
be  fupercargoes  for  managing  the  ai&irs  of  the  faid  united  com- 
pany in  China,  or  to  fuch  of  them  as  (hould  be  there  prefeot, 
all  the  treafure,  goods,  and  eifeAs  on  board  the  iaid  fliip.  con* 
figned  to  them  by  invoice  and  bill  of  lading,  and  the  fiud  F.  G. 
was  to  receive  all  fuch  goods  in  return  of  the  faid  cargo  of  the  laid 
'  united  company,  as  they  (hould  order  on  board,  and  fign  bills 
of  lading  for  the  fame,  and  the  faad  F*  G.  was  to  follow  all  other 
'  the  orders  agreeable  to  the  faid  charter-party,  and.  when  the  iaid 
•F.  G.  Was  difpatched  by  the  iaid  fupercargoes,  he  was  to  make 
•  the  beft  of  his  way  in  return  to  England,  according  to  the  infiruc- 
tions  which  the  faid  fupercargoes  ihould  give  him  :  And  the  (aid 
united  company  further  fay,  that  the  iaid  F.  G»  before  he  fet  out 
on  his  faid  intended  voyage,  was  ordered  and  inftru6led  in  writ- 
ing by  the  faid  Court  of  Dire<£lors  of  the  iaid  united  company, 
then  in  cafe  he  ihould  fall  in  company  with  any  of  the  outward- 
bound  ihipping  of  the  faid  united  company,  that  he  ihould  not  ie- 
parate  on  any  pretence 'whatfoever,  but  keep  ccMnpany  fo  far  as 
their  way  lay  together,  except  a  plain  unavoidable  neceffity,  or  if 
homeward  bound  he  fhould  feparate  with  any  ihip  that  ihould  be 
difpatched  with  him,  or  that  he  ihould  fall  in  company  with,  until 
he  ihould  get  to  the  weilward  of  the  Cape  of  Good  .Hope,  or  if 
in  cafe  of  any  aiTault  by  an  enemy  outward  or  homeward,  he 
ihould  not  iland  by,  and  to  the  utmod  affiil  one  another  in  de- 
fence of  themfelves,  and  of  the  company's  efiate  on  board  fuch 
concerting  ihips,  the  (aid  Court  of  Diredlors  of  the  faid  united 
company  ihoMld  deem  them  unworthy  and  incapable  of  ferving  the 
company  any  longer}  and  the  iaid  Court  of  Diredtors  of  the  iaid 
united  company  in  the  faid  inilru<^ions  took  notice  that  they  put 
the  fame  claufe  into  all  their  captains'  inilruflions :  And  the  iaid 
united  company  further  fay,  that  the  faid  F«  G.did,  in  puriiianoe 
of  the  faid  charter-party  of  ireighcment  in  the.iaid  ihip  buiiex,  fet 
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Lil  for,  and  sAerwards  did  arrive  at  Canton  in  China,  that  is  to . 
£ay,  on  the  thirty-firft  of  July  1737  •  And  the  faid  united  com- 
pany further  fay,  that  the  faid  J.  £•  on  fifteenth  of  Noven>ber  in 
X737,  departed  this  life  at  Canton  aforefaid,  and  that  the  faid 
R*  A.  &€•  the  furviving  fupercargoes  and  agents  of  the  faid  unit- 
ed company  afterwards,  that  is  to  fay,  on  the  fourth  of  January 
X737,  ^^  difpatch  the  (aid  F.  G.  and  the  faid  (hip,  and  then  and 
'there  gave  him  in(lru£lions  in  writing  to  proceed  with  the  faid 
Ihip  the  Suflex  to  the  faid  united  company's  illand  of  St.  He- 
lena, and  from  thence  to  the  port  of  London,  taking  for  the. 
fecurity  of  both  (hips  to  keep  company  with  the  Winchefter 
(a  (hip  then  belonging  to  the  faid  united  company) :  and  the  faid 
united  company,  protefting  that  they  have  performed  all  things 
contained  in  the  faid  charter-party  on  their  part  to  be  performed, 
and  that  the  (aid  F.  G.  hath  not  performed  any  thing  in  the  faid 
charter-party  on  his  part  to  be  performed,  do  aver,  that  the  faid. 
I*.  G.  after  he. was  difpatched  and  had  received  bis  in(lru6tions 
lafl-mentioned,  that  is  to  fay,  on  the  fourth  of  January  1737,  did 
depart  with  the  faid  (hip  from  Canton  aforefaid :  Yet  the   faid  « 

F.  G«  did  not  faithfully,  honeftly,  and  manfully  ferve  the  faid 
united  company,  nor  did  proceed  with  the  faid  (hip  SuiFex  to  the 
faid  ifland  of  S(.  Helena,  according  to  the  true  intent  and  mean« 
ing  of  the  faid  charter-party,  and  the  inftrudions  given  him  by 
the  faid  R.  A.  &c.  fupercargoes  and  agents  of  the  faid  united, 
company  as  aforefaid:  but  the  (aid  united  company  further  fay, 
that  the  faid  F.  G*  after  his  departure  with  the  faid  (hip  SufFex 
from  Canton  aforefaid,  and  before  his  arrival  at  the  ifland  of  St. 
Helena,  that  is  to  fay,  on  the  eleventh  of  March  1737,  did  dif- 
honeftly,  unfaithfully,  and  unmanfully,  and  without  any  neceflity, 
and  without  any  good  or  fufficient  caufe,  voluntarily  leave  and 
defert  the  faid  (hip;  whereby,  and  by  reafon  whereof,  al|  the 
goods  and  efFefls  on  board  the  faid  (hip  of  and  belonging  to  the 
faid  united  company,  of  the  value  of  nfty  thoufand  pounds,  were 
entirely  lofl,  and  became  of  no  ufe  to  the  faid  united  company, 
contrary  to  the  form  and  e(Fe£t  of  the  faid  charter-party,  and  of 
the  covenant  of  the  faid  F.  G.  therein  contained  ^  and  fo  the  faid 
F.  G.  hath  broken  his  covenant  aforefaid,  to'  the  damage  of  the 
laid  united  company  of  fifty  thoufand  pounds  ',  and  therefore,  &c. 

AND  the  faid  F.  G.  by  A.  B.  his  attorney,  comes,  &c.  and  Plea,  that  the 
faith,  that  the  faid  united  company,  a^io  non^  becaufe,  as  to  the  fliipwaswrcck- 
faid  breach  of  covenant  ailigned  in  this,  that  the  faid  F.  G.  did  ^^' 
not  hoi^eftly,  faithfully,  and  manfully  ferve  the  faid  company,  he 
the  faid  F.  G.  favs,  that  the  faid  united  company  ought  not  to 
have  their  faid  a^lion  thereof  againft  liim,  becaufe  be  faith,  that 
the  faid  F.  G.  always,  froin  the  time  of  making  of  the  faidchar'*  * 
ter-party  during  all  the  time  the  faid  F.  G.  continued  in  the  fer- 
vice  of  the  (aid  united  company,  according  to  the  true  intent  and 
meaning  of  the  faid  charter-party,  and  of  his  covenant  aforefaid^ 
that  is  to  fay,  at  JLr.  aforefaid  >  and  of  this,  &c. :  And  as  to  die 
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laid  breach  of  covenant  above  affigned,  in  not  proceeding  vidi 
the  Cud  ihip  SulTex  to  the  ifland  of  St.  Helena  in  the  faid  deda^* 
ration  mentioned,  he  the  faid  F.  G.  fays,  that  after  his  arrival 
with  the  (aid  (hip  Suflex  at  Canton  aforefaid  mentioned  in  the  fiod 
declaration,  and  as  foon  as  he  was  difpatched  from  them  by  die 
farviving  fupercargoes  and  agents  as  aboveHnentioqed,  to  wiC| 
fourth  January  17379  did  with  all  convenient  fpeed  dep^^t  ana 
fail  with  the  faid  mip  Safiex  from  Canton  aforefaid  in  the  taH 
voyage,  and  proceed  with  the  fame  Oiip  in  the  faid  voyage  towards 
the  iOand  of  St.  Helena,  according  to  ;he  inftruSions  and  direc* 
tions  of  the  faid  furviving  fupercargoes  and  agents  in  that  behalf 
given  to  him  as  aforefaid  in  the  faid  declaration  mentioned :  But 
the  faid  F.  G.  further  faith,  that  the  faid  fliip  Suflex,  in  her  faid 
voyage  from  Canton  aforefaid  towards  St.  Helena  aforefaid,  vid 
after  her  departure  from  Canton  aforefaid,  and  before  her  arrival 
9t  St.  Helena  aforefaid,  to  wit,  on  the  eleventh  of  March  I737a 
upon  the  high  feas,  by  force  and  violence  of  the  wind  and  tem- 
pefl,  was  wrecked  and  lofl  in  the  fea;  by  reafon  whereof  the 
faid  F.  G.  could  not  proceed  with  the  faid  (hip  Suflex  to  St.  He- 
lena aforefaid,  according  to  the  inflru£lions  and  diredions  of  the 
(aid  furviving  furpercargoes  and  agents  in  that  behalf  given  to  hioi 
as  aforefaid  ;  and  the  faid  F.  G*  is  ready,  &c. ;  wherefpre,  &c.  ; 
And  as  to  the  faid  breach  of  covenant  above  affigned  in  this,  that 
the  faid  F.  G.  did  dilhaneflly,  unfaithfully,  unmanfully^  and 
without  any  neceflity,  and  without  any  good  or  fufficient  caufe, 
voluntarily  leave  and  defert  the  faid  fhip  Suffex  after  his  de- 
parture with  the  fame  (hip  from  Canton  aforefaid,  and  before  his 
arrival  at  St.  Helena  aforefaid,  the  faid  F.  G.  lays,  i(hat  he  did 
not  difhoneflly,  unfaithfully,'  and  unmanfully,  and  without 
any  neceflity,  and  without  any  good  caufe,  voluntarily  leave 
and  defert  the  faid  fhip  SufTex,  after  his  departure  with  the  faaie 
fhip  from  Canton  aforefaid,  and  before  his  arrival  at  the  ifland  of 
St.  Helena  aforefaid,  contrary  to  the  form  and  effeSt  of  the  (aid 
covenant  in  this  behalf  made ;  and  of  this,  &c. :  And  for  further 
plea  as  to  the  faid  breach  of  covenant  aboye  afligned  in  this,  that 
the  faid  F«  G.  did,  after  his  departure  with  the  faid  (hip  Sufleai^ 
from  Canton  aforefaid,  and  before  his  arrival  at  the  ifland  of  St. 
Helena  afore&id,  difhoneflly,  unfaithfully,  and  unmanfully,  and 
without  any  neceflity,  and  without  any  good  and  fufficient  caufe^ 
voluntarily  leave  and  defert  the  faid  fhip  SufTex,  he  the  faid  F.  G« 
by  leave  of  the  court,  &c.  further  faith,  that  he  the  faid  F,  G. 
after  the  arrival  of  the  faid  fhip  SufTex  at  Canton  aforefaid,  and 
as  foon  as  he  was  difpatched  from  them  by  the  faid  furviving  fu* 
percargoes  and  agents  above-mentioned,  to  vrit,  fourth  January 
.1737,  did  with  all  convenient  fpeed  depart  and  fet  fail  with  the 
faid  fhip  SufTex  from  Canton  aforefaid  in  the  faid  voyage,  and 
proceeded  with  the  faid  fhrp  SufTex  in  the  faid  voyage  towards  the 
ifland  of  St.  Helena  aforefaid,  according  to  the  iiulrudions  and 
diredions  of  the  faid  furviving  fupercargoes  and  agents  in  that 
behalf  given  as  above -mentioxied :  But  the  |aid  F«  Gt  further 
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6ith,  tbftt  the  (aid  ihip  Suflbt,  in  her  bid  ropLgt  from  Canton 
pferefiiid  towards  St.  Helena  afoiefiiid,  to  wit,  upon  the  eleventh 
March  i737>  upon  the  high  fea,  by  force  and  violence  of  the  wind 
^nd  Cemp«ft,  was  entirely  difabled  from  proceeding  on  her  laid 
▼oyage  to  St.  Helena  afbre&id,  and  was  then  in  imminent  danger 
ef  being  loft  in  the  fea»  and  by  means  of  th^  faid  tempeft  foon 
^Uter  funk  and  was  loft  in  the  fea;  by  reafon  whereof  the  faid  F.G» 
was  dien  and  there  neceflarily  and  unavoidably,  for  the  neceflary 
prefervation  of  his  own  life  ^d  die  lives  of  many  fiulors  and  ma* 
riners,  and  of  R«  A.  &c.  two  fupercargoes  of  the  (aid  company 
then  on  board  the  faid  ftup  Suffqc,  forced  and  obliged  with  them 
to  leave  and  defert  the  laid  (hip,  fo  being  diiaUed  and  in  immi« 
lient  danger  of  being  funk  and  loft  in  the  fea  as  aforefaid,  to  wit^ 
at  L.  afore&id,  in  Sic  parilh  and  ward  aforelaid  j  and  this,  &c« ; 
ivfaerefore,  &c. 

And  the  laid  united  company,  as  to  the  laid  plea  of  the  laid  RepUcatkmytbtt 
F«  G»  as  to  the  laid  breach  of  covenant  above  affigned,  in  not  ^^^  defendant 
proceeding  with  die  faid  Ihip  Suffcx  to  die  illand  of  St.Helena,  as  ^^^^^t^^^^ 
in  the  faid  declaradon  by  the  laid  F.  G.  above  pleaded,  lay,  duit 
true  it  is  that  the  faid  Ship  Suflex,  after  her  departure  from  Can* 
ton  aforelaidy  and  before  her  arrival  at  S^  Helena  aforefaid,  was  loft 
vpon  the  high  feas :  but  the  faid  united  company  further  fay,  that 
Jong  before  the  faid  time  when  the  laid  fliip  was  loft,  to  wit,  on 
the  fifteenth  of  l^ebruary  1737%  ^^  ^^  ^^^  P*  ^-  ^'^  dilhoneft. 
ly,  unfiuthfully,  and  unmanfuUy,  and  without  any  neceffity,  and 
without  any  good  or  fufficient  caufe,  voluntarily  leave  and  defert 
the  lame  fliip,  in  manper  and  form  as  the  laid  united  company 
have  declared  againft}  wherefore  they  pray  judgment  and  their 
damages,  by  reafon  of  the  prenjiies  to  be  adjudged  to  them,  &c« 
And  the  faid  united  company,  as  to  the  faid  fecond  plea  of  the 
laid  F.  G.  as  to  the  faid  breach  of  covenant  above  affigned  in  chiSy 
that  the  (aid  F-  G.  did,  after  his  departure  with  the  laid  fliip  Suf* 
fex  from  Canton  aforefaid,  and  before  his  arrival  at  St.  Helena, 
dilhoneftly,  unfaithfully,  and  unmanfuUy,  and  without  any 
good  and  fufficient  caufe,  voluntarily  leave  and  defert  the  faid  Ihip 
Sttflex,  by  him  above  pleaded  in  bar,  lay,  that  the  faid  F.  G» 
without  the  caufe  by  him  in  his  faid  (hip  Suflex  from  Canton 
aforefaid,  and  before  his  arrival  at  St.  Helena  aforefaid,  to  wit,  on 
the  eleventh  of  March  1737,  did  dilhoneftly,  un^nitbfully,  and 
pnmanfuUy  leave  and  defert  the  lame  Ihip  in  manner  and  form  as 
die  faid  united  company  have  declared  againft  him  ;  and  this  they 
pray,  &c. 

And  the  faid  F.  G.  as  to  the  faid  plea  of  the  laid  united  com-  JUjoiada  sad 
pany,  in  reply  to  the  faid  breach  of  covenant,  in  not  proceeding  ^^* 
with  the  faid  Ihip  Sofiex  to  the  ifland  of  St.  Helena  aforelaid, 
faith,  that  he  the  laid  F.  G.  did  not  dilhoneftly,  unfiuthfully,  and 
unmanfiilly,  and  without  any  neceffity,  and  without  any  good 
^  fu^cient  caufe^  voluntarily  leave  and  defert  £:oin  tbc  uid  ihip 
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\n  manner  and  form  ^as  the  f^id  ufticed  company  have   above 

Susgeftion  th^  ia  pleading  alledgej}  and  of  tbi%  &c, :   And  hereupon  the  {aid 

one  of  the  (he-  united  company  (ayy  that  William  Smith  andR.  Wilmot,  efquires, 

rift 'and  *"rT  ^^^  O^ctiffs  of  London,  and  the  (aid  William  Smith,  one  of  the 

thcwritof^v^Ve  ^'^  fheriffs,  in  his  own  right,  is  proprietor  and  hath  interefi  in 

to4>e  directed  to  and  to  a  (bare  and  proportion  of  the  principal  fiock  of  the  (aid 

tJie  other iheriffl  united  company,  of  the  value  of  one  thoufand  pounds,  and  is  a 

member  of  the  faid  united  company;  and  this  the  laid  united 

company  are  ready  to  verify :  and  for  this  caufe  the  (aid  united 

company  pray  a  writ  to  be  directed  to  the  (aid  R.  W.  efquire, 

the  ^ther  (heriff  of  London,  to  caufe  to  come  here  twelve,  &c.  to 

try,  &g.  joined  between  the  parties,  and  becaufe  the  faid  F.  G. 

doth  not  deny  the  aforefaid  allegation  of  the  united  company^ 

but  acknowledges  the  fame,  it  is  granted  to  them ,  and  therefore 

let  a  jury  come,  &c»   Verdidt  for  plaintiffs  for  twenty-five  thou* 

iand  pounds* 


(a)  COVENANT  on  POLICIES  of  ASSURANCE  oh 

SHIPS  AND  GOODS. 

Hilary  Term,  in  the  twentieth  year  of  the  reign  king  George  the 

Second. 
DccUration  a-  LONDON,  to  wit.  The  London  A (Turance  were  fummoned 
don^Affur^c'  ^^  ^^^wer  George  Moore  of  a  plea,  that  they  keep  with  him  the 
on  a  policy  of  af-  covenant  made  between  them  the  faid  London  Affurance,  and 
furanccofgcods,  Fureland  Mourgue,  and  Robert  Evance  Fitzgerald,  by  the  name 
Ac.  ihip  run  a-  of  Mourguc,  Fitzgerald  and  Co.  for  and  on  account  of  the  faid 
ground  on  the  George  Moore,  according  to  the  force,  form,  and  eflFeft  of  a  cer-» 

port  oT'LolTdon!  ^^'"^  ^^^^  ^^^^  ^y  ^^^  ^^^  London  Affurance  to  the  faid  FuUcr 
■  and  Mourgue,  and  Robert  Evance  Fitzgerald,  by  the  name  of 
Mourgue,  Fitzgerald,  and  Co,  for  and  on  account  of  the  faidGeorge 
iMoore;  and  thereupon  the  faid  George  Moore,  by  Daniel  Sill  his 
attorney,  complains,  that  whereas,  by  a  certain  deed  poll,  com* 
monly  called  a  policy  of  affurance,  made  by  the  faid  London  Af- 
furance, and  by  them  fealed  with  their  common  feal  on  the  fourth 
da^  of  December  in  the  ^ear  of  Our  Lord  177a,  at  London  afore- 
faid, to  wit,  in  the  parifli  oif  St.  Mary-le-Bow  in  the  ward  of 
Che^p  (which  (aid  deed,  fealed  with  the  common  feal  of  the  faid 
London  Affurance,  he  the  faid  G.  M.  brings  here  into  court,  the 
date  whereof  is  the  fame  day  and  year  aforefaid),  they  the  (aid 
Fuller  and  Mourgue,  and  Robert  Evance  Fitzgerald,  by  the  name 
of  Mo"»^gy«?i  Fitzgerald,  and  Co.  as  well  in  their  own  name  as  for 
Uc    ^^       ^"^  *"  ^^^  "^'"^  ^^^  names,  &c. :  (h)  And  the  faid  George  Moore 

^  ^'  doth  aver,  that  the  faid  (hip  mentioned  in  the  faid  deed  beibre 

the  time  of  making  the  faid  deed,  to  wit,  tjn  thfe  twenty  fourth 

(rt)  Adliohs  on  policies  on  /hips,  &c.  Jue  now  more  frequently  aj/umpfii  than  co» 
vraant.    \Sve-^^irm/yfr,  Vot.  1.)  -       • 

V-  day 
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^7  of  November  in  the  faid  year  of  Our  Lord  tjy^^  was  in 
good  fafety,  to  wit,  at  the  coaft  of  Valentia  aforefaid  mentioned 
in  the  faid  deed,  and  waa  then  and  there  loaded  with  divers  good$ 
and  merchandizes,  and  that  the  faid  goods  and  merchandizes 
lb  laden  on  board  the  faid  fhip  as  aforefaid,  were  of  very  large 
value,  to  wit,  of  the  value  of  all  the  money  ever  infured 
thereon;  And  the  faid  George  Moore  farther  faith,  that  at 
the  time  of  the  making  of  the  faid  deed,  and  from  thence«- 
fortb  and  until  and  .  at  the  time  of  the  lofs  and  misfortune 
hereafter  mentioned,  he  was  interefted  in  the  faid  goods  arid 
merchandizes  to  a  large  value,  to  wit,  of  all  the  money  ever  in- 
fured thereon,  to  wit»  at  London  aforefaid,  in  the  pariih  and  ward 
3fore£ud  :  And  the  faid  George  Moore  further  faith,  that  the  iaid 
fhip,  with  the  faid  goods  and  merchandizes  fo  laden  and  being  on 
board  her  as  aforefaid,  afterwards,  to  wit,  on  the  faid  twenty- 
fourth  day  of  November  in  the  faid  year  of  Our  Lord  1772,  de- 
parted and  fet  fail  from  the  coaft  of  Valentia  aforefaid  on  her 
iaid  voyage  towards  and  for  London  aforefaid,  and  afterwards 
and  before  the  faid  goods  and  merchandizes  fo  laden  and  being  on 
board  the  fsLid  ttkip  as  aforefaid  could  be  fafely  difcharged 
and  landed  at  London  aforefaid  in  the  faid  deed  mentioned, 
to  wit,  on  the  feventeenth  day  of  January  in  the  year  of  Our  Lord 
1773,  the  faid  fhip  ftruck  upon  the  ground  in  the  river  Thames, 
in  the  port  of  London  aforefaid;  by  means  whereof  the  faid  ihip 
became  and  was  filled  with  water,  and  thereby  the  faid  goods  and 
merchandizes  afterwards,  to  wit,  on  the  fame  day  and  year  lafl 
aforefaid,  and  before  they  could  be  fafely  difcharged  and  landed  at 
London  aforefaid,  became  and  were,  by  means  of  the  misfortune 
aforefaid,  and  of  the  faid  water  of  the  faid  river  l^hames  coming 
into  the  faid  fhip  and  filling  the  fame  as  aforefaid,  wholly  da- 
maged, fpoiled,  and  deftroyed,  and  of  no  ufe  or  value  to  the  faid 
George  Moore  ;  whereof  the  faid  London  AfTu  ranee  afterwards, 
to  wit,  on  the  fame  day  and  year  laft  aforefaid,  at  London  afore- 
faid, in  the  parifh  and  ward  s&jforefaid,  had  notice,  and  were  then 
and  there  liable  and  requefted  by  the  faid  George  Moore  to  pay 
him  the  faid  fum  of  two  thoufand  four  hundred  pounds  fo  by  him 
afTured  in  fornuaforefaid,  according  to  the  form  and  eSe&  of  the 
faid  deed,  and  of  their  covenant  in  that  behalf  fo  made  by  them 
as  aforefaid:  Yet  the  faid  George  Moore  in  hSt  faith,  that  the 
faid  London  AfTurance  have  not  paid  to  the  faid  George  Moore 
the  faid  fum  of  two  thoufand  four  hundred  pounds,  nor  any  part 
thereof,  contrary  to  the  form  and  eScSt  of  the  faid  deed,  and  of 
their  faid  covenant  fo  made  by  them  in  that  behalf  as  aforefaid : 
And  fo  the  faid  George  Moore  faith,  that  the  faid  London  AfTu- 
rance (although  often  thereto  requefted),  have  not  kept  with  and 
performed  •  to  bim  their  aforefaid  covenant  in  manner  aforefaid 
made,  but  have  broken  the  fame,  and  to  perform  the  fame  have 
altogether  refufed,  and  ftill  do  refufe,  to  the  damage  of  the  faid 
George  Moore  of  three  thoufand  pounds;  and  therefore  he  brings 
this  fuit,  &c.  G.  .Wqqq. 

'  .        .  ... 

And 


3&>  COVENANT.    PLEA, 

piea>  ma  infre^      And  thc  feid  London  Afitinuice,  by  William  Brown  their  at* 
git,  &c  torney,  come  and  defend  the  wrong  and  injury,  when,  &c.  ani 

fay,  that  they  have  not  broke  their  covenant  with  die£ud  Furelaod 
Morgue  and  Robert  Erance  Fitzgerald  (by  the  name  of  Mor- 
gue, Fitzgerald,  and  Company),  for  and  on  account  of  the  £ud 
George  Moore,  in  manner  and  form  a»  he  the  find  George 
Moore  hath  above  thereof  complained  againft  them ;  and  of  tfak 
the  faid  London  AlTurance  put  themfelves  upon  the  country,  &c« 
and  the  iaid  George  Moore  doth  the  like :  therefore  it  is  com- 
manded to  the  fherifFs  that  they  caufe  to  come  before  our  lord  the 
king,  wherefeever  our  faid  lord  the  king  (ball  then  be  In  £ng^ 
land,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  recog* 
nise,  Sec.  becaufe  as  well,  &c,  the  fame  day  is  given  to  the  iame 
parties,  ^c« 


On  a  policy  of     LONDON,  to  wit.    The  London  Aflurance  were  fummoned 
^^^^  ^P  to  anfwer  Robert  Butler  and  Peter  Mauger,  of  a  plea  that  they 
enemies.^       ^^  ^'^'^  ^^^  '^^  covenant  between  them,  made  according  to 
the  form  and  effed  of  a  certain  deed  made  by  the.  faid  Lon- 
don Aflurance  to  the  faid  Robert  Butter  and  Peter  Mauger,  &c.: 
And  thereupon  the  faid  Robert  Butler  and  Peter  Mauger  t»jy  thst 
whereas,  by  a  certain  deed,  commonly  called  a  policy  of  afiu* 
ranee  made  by  the  faid  London  Afltirance,  and  by  them  fealed  with 
their  common  feal,  on  the  nineteenth  day  of  May  in  the  year  of 
Our  Lord  1758,  at  London  aforefaid,  to  wit,  in  the  parifh  of  St; 
Mary-le-Bow  in  the  ward  of  Cheap  (which  faid  deed,  feale4  with 
the  common  feal  of  the  faid  London  Aflurance,  they  the  £ud 
Robert  Buder  and  Peter  Mauger  now  bring  here  into  court) 
bearing  date  the  fame  day  and  year  aforefaid),  they  the  faid   Ro- 
bert Butler  and  Peter  Mauger,  by  the  names  of  Butler  and  Maa- 
ger,  for  George  Wombell,  fenior  and  junior,  as  well  in  thqir  own 
(m)  Set  out  the  names  as  for  and  in  the  name  and  names,  &c. :  (« J  And  the  £ud 
P^^^  Robert  Butler  and  Peter  Mauger  further  fay,  that  the  faid  Ihip 

called  the  St.  Antonio  de  Padua  in  the  faid  deed  mentioned*  bo- 
fore  and  at  the  time  of  the  making  of  the  faid  deed,  and  from 
thence  continually  afterwards  until  and  at  the  tim#  of  the  capture 
and  lofs  of  the  faid  (hip  hereafter  mentioned,  was  a  Spantfh  flup, 
and  that  the  faid  (hip,  after  the  making  of  the  faid  deed,  to  wit, 
on  the  eleventh  day  of  September  in  the  faid  year  of  Our  Lord 
1758,  fo  being  a  Spanish  (hip,  was  in  fafety  at  Majorca  in  the  £ud 
deed  mentioned ;  and  being  fo  in  fafety,  and  a  Spani(h  fliip,  to 
wit,  on  the  fame  day  and  year  laft  aforefaid,  divers  goods  and  mer- 
chandises, that  is  to  fay,  one  hundred  and  fixty  pipes  of  oil,  of  4 
great  value,  to  wit,  of  the  value  of  two  thoufand  pounds,  were  load* 
ed  on  board  the  faid  (hip  or  veflcl  at  Majorca  aforefaid,  to  be  carried 
there  in  the  faid  voyage  from  Majorca  aforefaid  to  Poole  in  the 
faid  deed  mentioned ;  and  the  faid  goods  and  merchandizes  re- 
mained and  continued,  onboard  the  (aid (hip  from  thence  until  and 
at  the  time  of  the  lofs  of  the  (ame  hereinafter  mentioned }  and 
that  thc  (aid  George  Wombwcli  the  elder  and  George  Womb- 

the 
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troll  theyounger^  and  one  WtllUm  Barfoot,  ;at  the  time  of  die 
loading. of  the  faid  goods  and  merchaadii^s  on  board  the  faid  (hip 
as  afore&id,  and  from  thence  continually  until  and  at  the  time  of 
the  loTs  of  the  &id  goods  and  merchandises  hereinafter  mentionedj 
^irere  interefted  in  the  faid  goods  and  merchandizes  to  a  large  va« 
lue,  to  wit,  to  the  vahic.of  one  tboufand  eight  hundred  pounds^ 
and  that  the  faid  aflaraoce  fo  made  by  (he  (aid  Robert  Butler  and 
Peter  Mauger  as  aforefiiid^  was  fo  made  by  them  for  and  on  the 
account  of,  and  in  traft  for  the  fiiid  Geoi^  Wombweil  the  youa« 
ger  and  William  Barfeoc>  that  is  to  &y^  at  London  aforefaid,  in 
the  parifli  and  ward  aforeiaid :  And  the  faid  Robert  Butler  and 
Peter  Mauger  further  fay»  that  the  faid  (hip,  with  the  faid  goods 
and  merchandizes  fo  louden  ^nd  being  oa  board  her  as  aforeiaid^ 
afterwards,  to  wit,  on  the  (ame  day.  and  .y^ear  laft  aforefaid,  de- 
{Kurtcd  and  fet  fail  on  her  faid  voyage  from  Majorca  aforeiaid  to* 
wards  and  for  Pode  aforefaid^  but  the  faid  goods  and  merchan- 
dizes, or  any  part  thereof,  never  did  arrive  at  Poole  aforefaid,  but 
en  the  contrary  thereof  the  faid  ihip  or  vefiel,  with  the  iaid 
goods  and  merchandises  fo  loaden  and  being  on  board  her  as  afore* 
find,  iaihng  and  pcoceeding  on  her  iaid  voyage^  after  her  faid  de* 
paiture  from  Majorca  aforefaid,  and  before  her  arrival  at  Poole 
aforeiaid,  to  wit,  on  the  fame  eleventh  day  of  September  in  the 
fiud  year  of  Our  Lord  1758  aforefaid,  on  the  high  feas,  with  force 
and  arms  was  attacked^  feized,  taken,  and  carried  away  by  cer- 
tain fubjeAs  of  the  faid  lord  George  the   Second,   late  king 
of  Great  Britain,  &c. ;  and  the  faid  goods  and  merchandizes 
then  being  and  remaining  on  board  the  faid  ihip,  were  thereby 
then  and  there  taken  and  carried  away,  and  thereby  wholly  loft 
to  the  proprietors  thereof;  of  all  which  iaid  premifesthe  faid 
London  Aifiirance  afterwards,  to  wit,  on  the  iifteenth  day  of 
December  in  the  year  aforeiaid^  at  London  aforefaid,  in  Che  pa- 
rish and  ward  aforeiaid,  had  notice,  and  were  then  and  there  re- 
hired by  the  faid  R.  B.  and  P.  M.  to  pay  to  them  one  thoufand     , 
fix  hundred  and  iixty-foc  pounds  of  the  iaid  one  thoufand  ieveii 
hundred  pounds  fo  as  aforefaid  aiTured,   deducting  thirty-four 
pounds,  refidue  of  the  faid  one  thojafand  feven  hundred  pounds, 
in  refpe&  of  the  lofs  aforefaid,  which  faid  one  thoufand  iix  hun- 
dred and  iixty-iix  pounds  the  iaid  London  Aiiurance  then  and 
there  ought  to  have  paid  to  the  faid  Robert  Butler  and  Peter 
Mauger,  on  occaiion  of  the  premifes  aforeiaid,  according  to  the 
tenor  and  effed  of  the  faid  deed :  yet  the  (aid  London  AiTu ranee 
did  not  then,  nor  have  they  at  any  other  time  whatiover  paid  the 
(aid  one  thoufand  iix  hundred  and  fixty-fix  pounds,  or  any  part 
thereof,  to  the  faid  R.  B.  and  P.  M*  or  either  of  them,  but  have 
hitherto  altogether  refufed,  and  ilill  do  refufe  to  pay  the  fame, 
and  have  made  default  therein,  againft  the  form  and  cffcA  of  the 
faid  deed,  and  their  covenant  made  in  that  behalf  as  aforefaid. 
And  whereas  by  a  certain  other  deed,  &c. :  And  the  faid  Robert  id  Count,  that 
Butler  and  Peter  Mauger  further  fay,  that  the  did  fliip  called  St.  'h«  poii^/  ^^^ 

made    in    truft 
for  C.  W.  and  W.  B.  that  the  affureds  did  labour^  fee  but  defendant  did  not  contrUnitc. 

Antonio 
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Antonio  de  Padda  fai  the  faid  deed  mentioned,  before  and  af  A^ 
time  of  the  making  of  the  faid  deed,  and  from  thence  conrinnaU^ 
afterwards  until  and  at  the  tim«  of  the  capture  and  loft  of  the  hii 
fliip  hereinafter  mentioned,  was  a  Spanifli  fliip,  and  that  the  faid 
Ihrp,  after  the  making  of  the  iaid  laft-mentioned  deed,  to  wit^oa 
the  eleventh  day  of  September  in  riie  faid  vear  of  Oar  Lord  17581 
fo  being  a  SpanKb  (hip,  was  in  fafety  at  Majorca  in  the  hud  hSt" 
mentioned  deed  mentioned,  and  being  fo  in  iafenr  and  a  Spanifli 
fliip,  to  wit,  on  the  fame  day  and  year  laft  aforeuid,  divers  goods 
and  merchandizes,  to  wit,  one  hundred  and  fixty  pipes  of  oil,  of 
(great  value,  to  wit,  of  the  value  of  two  thourand  pounds^  were 
loaden  on  board  the  faid  (hip  at  Majorca  afbrefaid,  to  be  earned 
therein  the  faid  voyage  from  Majorca  afore£ud  to  Poole  in  the  iatd 
}aft-mentioned  deed  mientionod,  and  the  iaid  goods  and  merchan'* 
dizes  remained  and  continued  on  board  the  £ud  laft-mentkned 
fhip  from  thence  until  and  at  the  time  of  the  lofs  or  mitfortone 
hereinafter  mentioned,  and  that  the  faid  George  Wooibwcli  the 
elder  and  George  Wombwell  the  younger,  and  William    Bar«» 
foot,  at  the  time  of  the  loading  of  the  iaid  lafl-mentiooed  goods 
and  merchandizes  on  board  the  iaid  laft-mentiooed  (hip  as  afocc'- 
iaid,  and  from  thence  continually  until  and  at  the  time  of  the 
lofs  or  misfortune  hereafter  next  mentioned,  were  intereftedinthe 
faid  laft-mentioned  goods  and  merchandizes  to  a  large  amount,  ur 
wit,  to  the  value  of  one  thoufiind  eight  hundred  poun<k,  and  thattfae 
(aid  aflurance  fo  made  by  the  faid  Robert  Butler  and  Peter  Mauger 
as  laft  afbrefaid,  was  fo  made  by  them  for  and  on  the  account  o(^  and 
in  truftforthefaid  George  Wombwell  the  elder  and  GeorgeWomb-' 
well  the  younger,  and  William  Barfoot,  that  is  to  fay,  at  LfOodotn 
aforcfaid,  in  the  pariih  and  ward  aft>refaid:  and  the  faid  B.  R.  and 
P.  M*  further  fay,  that  the  faid  laft-mentioned  (hip,  with  the  iaid 
goods  and  merchandizes  fo  loaden  and  being  on  board  her  as 
aforefaid,  afterwards,  to  wit,  on  the  fame  day  and  year  laft  afore- 
faid,  departed  and  fet  fail  on  her  (aid  laft-mentioned  vopge  fix>ai 
Majorca  aforefaid  towards  and  for  Poole  afbre&id,  and  that  the 
faid  laft-mentioned  (hip  or  veiTel,  with  the  faid  laft-mendooed 
goods  and  merchandizes  fo  loaden  and  being  on  board  her  as  afbiie- 
laid,  failing  and  proceeding  on  her  (aid  voyage  after  her  (aid  de« 
parture  from  Majorca  aforefaid,  and  before  her  arrival  at  Poole 
aforefaid,  to  wit,  on  the  faid  eleventh  day  of  September  in  the 
year  aforefaid,  on  the  high  feas,  with  ft>rce  and  arms  was  attacked, 
feized,  taken,  and  carried  away  by  certain  fubjedsof  the  iaid  lord 
George  the  Second,  late  king  of  Great  Britain,  &c. ;  and  the 
faid  laft«mentioned  goods  and  merchandizes  then  being  on  board 
the  faid  laft-mentioned  (hip,  were  thereby  then  and  there  taken 
and  carried  away :  And  the  faid  Robert  Butler  and  Peter  Mau- 
ger further  in  fa£fc  faith,  that  the  (aid  a(rured,  their  factors, 
lervants,  and  afligns,  did  thereupon  afterwards  fue,  labour,  and 
travel,  for,  in,  and  about  the  recovery  of  the  faid  laft-mentioned 
goods  and  merchandizes,  to  wit,  at  London  aforefaid,  in  the  pa- 
riih and  ward  afgrefaid,  and  that  the  charges  thereof  amounted  to 

a  large 
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Si  large  fum  of  money,  towitj  eight  hundred  pounds,  antf  that  &e! 
iaid  governor  and  company',  according  to  the  rate  and  quantity  of 
the  fum  in  the  faidlaft-mentioned  deed  alTured,  became  liable,  and 
ought  to  have  contributed  a  larg^  fum  of  money,  to  ivit,  five^ 
hundred  pounds,  to  the  faid  charges,  that  is  to  fay,  at  London 
aforefaid,  in  the  parifh  and  ward  aforefaid;  whereot  the  faid  go- 
vernor and  company  afterwards,  to  wir,  on  the  firft  day  of  Janu- 
ary in  the  year  of  Our  Lord  1761,  had  notice,  and  were  theri 
and  there  required  by  the  faid  R.  B.  and  P.M.  to  Contribute  the 
laid  fium  of  five  hundred  pounds  to  the  charges  aforefaid  -,  ne- 
verthelefs  the  faid  governor  and  company  did  not  then,  nor  have 
they  at    any    time    whatfoevei"  '  coritributed    the  faid  '  fum "  of 
five  hundred  pounds,    or   any    part  thereof,    to  the    aforefaid 
charges,  but  have  hitherto  altogether  refufed,  and  ftill  do  re« 
fule   to  contribute  the  fame,   and  have  made  default  therein, 
contrary  to  the  form  and  effeA  of  the  faid  laft*mentioned  deed, 
and  of  their  faid  covenant  made  in  that  behalf  as  aforefaid.     And  2^  Count,  did 
whereas,  &c.  the  faid  R.  B.  and  P.  M.  further  fay,  that   the  j^^^^J^^^^""' 
faid  (hip  called  the  faid  St.  Antonio  de  Padua,  in  the  faid  laft-men-  fn^d^ua^  * 
tioned  deed  mentioned,  before  and  at  the  time  of  the  making  of 
faid  deed,  and  from  thence  continually  afterwards,  until  and  at 
the  time*  of  the  capture  and  lofs  of  the  faid  ibip  hereinafter 
mentioned,  was  a  Spanifh  fhip,  and  that  the  faid  fliip  after  the 
making  of  the  faid  laft-mentioned  deed,  to  wit,  on  the  faid  eleventh 
day  of  September  1758,  fo  being  a  Spanifh  (hip,  was  in  fafety  at 
Majorca,  in  the  faid  laft-mentioned  deed  mentioned,  and  being  (b 
in  fafety,  and  a  Spaniih  (hip,  to  wit,  on  the  fame  day  and  year  Ja(( 
aforefaid,  divers  goods  and  merchandizes,  that  is  fay,  one  hundred 
and  fixty  pipes  of  oil,  of  great  value,  to  wit,  of  the  valueof  two  thou- 
land  pounds,  were  loaden  on  board  the  faid  laft-mentioned  (hip  or 
vefTel,  at  Majorca  aforefaid,  to  be  carried  there  in  the  faid  voyage 
from  Majorca  aforefaid,  to  Poole,  in  the  faid  laft-mentioncd  deed 
mentioned;  and  the  faid  laft-mentioned  goods  and  merchandizes 
remained  and  continued  on  board  the  faid  la(l-mentioned  (hip  from 
thence  until  and  at  the  time  of  the  lofs  of  the  fame  hereinafter 
mentioned,  and  that  the  faid  George  Wombwell  the  elder,  and 
George  Wombwell  the  younger,  at  the  time  of  the  loading  of  the 
faid  laft-mentioned  goods  and  merchandizes  on  board  the  faid  (hip 
as  laft  aforefaid,  and  from  thence  continually  until  and  at  the  time 
of  the  lofs  of  the  faid  goods  and  merchandizes  hereinafter  meii* 
tioned,  were  interefted  in  the  faid  goods  and  merchandizes  to  a  large 
vahte,  to  wit,  to  the  value  of  one  thoufand  eight  hundred  pounds  ^ 
9ndthat  the  faid  a(rurance  fumade  by  the  faicl  R.  B.  and  P.  M.  as 
laft  aforefaid,  was  fo  made  by  them  for  and  on  account  of  and  in 
truft  for  the  faid  G.  W.  the  elder,  and  G^  W,  the  younger,  that 
is  to  (ay,  at  London  aforefaid,  in  the  pari(h  and  ward  aforefaid^ 
and  the  faid  R.  B.  and  P.  M.  further  fay,  that  the  faid  fhip  with 
the  faid  laft-mentioned  goods  and  merchandizes  fo  loaded  and  be- 
ing on  board  her  as  aforefaid,  afterwards,  to  wit,  on  the  fame  day 
and  year  laft  aforefaid,  departed  and  fet  fail  on  her  faid  voyage 
from  Majorca  aforefaid,  towards  and  for  Foolcafurefai'J,  but  Uie 

laid 
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laid  laft-mentioned  goodi  and  merchandize^^  Or  any  part  tbem^ 
never  did  arrivei  at  Pople  aforeiaid,  but  on  the  contrary  thereof,  die 
iaid  {hip  or  velTel,  with  the  (fudlaft-cnentioned  ^oods  and  merchan- 
dizes fo  laden  and  being  on  board  her  as  aforefaid,  failing  and  pro- 
ceeding on  her  faid  voyage  afcer  her  departure  from  Majorca  afore- 
faid>  and  before  her  arrival  at  Poole  aforefaid,  to  wit,  on  the  &id 
eleventh  day  of  September,  lA  the  year  laft  aforeiaid,  on  the  high 
feas,  with  force  and  arms  was  attacked,  feized,  takent  and  carried 
away  bv  certain  fubje£ts  of  the  faid  lord  George  the  fecoad,  late 
king  of  Great  Britain,  &c. ;  and  the  faid  laft-mentioned  SPods  and 
merchandises  then  beii^  and  remaining  on  board  the  faid  mip,  were 
thereby  then  and  there  taken  and  carried  away,  and  thereby  whoQy 
loft  to  the  proprietors  thereof;  of  all  which  faid  laft-mentioned 
premifes  the  (aid  London  AiFurance  afterwards,  to  wit,  on  the  (aid 
fifteenth  day  of  December,  in  the  year  laft  aforefaid,  at  London 
aforefaid,  in  the  parUh  and  ward  aforeiaid,  had  notice,  and  were 
then  and  there  required  by  the  faid  Robert  Butler  and  reter  Mau« 
ger  to  pay  to  them  one  thouland  fix  hundred  and  fixty-iix  pounds^ 
'  parcel  of  the  iaid  one  thoufand  (even  hundred  pounds  fo  as  laft  afore-^ 
iaid  affured,  deducing  thirty-four  pounds,  reiidue  of  the  iaid  one 
thoufand  feven hundred  pounds,  m  reiped  of  thelofs  aforefaid,  which 
faid  laft-mentioned  one  thouiand  fix  hundred  and  fixty-fix  pounds 
the  iaid  London  Afiurance  then  and  there  ought  to  have  paid  to  the 
faid  Robert  Butler  and  Peter  Mauger,.on  occafionof  the  premifes 
laft  aforeiaid,  according  to  the  tenor  and  tScSt  of  the  faid  laft- 
mentioned  deed ;  yet  the  faid  London  AiFurance  did  not  theU)  nor 
have  they  at  any  other  time  whatfoever,  paid  the  faid  laft-mcn* 
tioned  one  thouland  fix  hundred  and  iixty-fix  pounds,  or  any  part 
thereof,  to  the  faid  Robert  Butler  and  Peter  Mauger,  or  either  of 
them,  but  have  hitherto  altogether  refufed,  and  ftill  do  refuie  to 
pay  the  fame,  and  have  made  default  therein  againft  the  form  and 
ened  of  the  faid  laft-mentioned  deed,  and  their  covenant  made  in 
4th  Count.  that  behalf  as  aforefaid :  And  whereas,  &c*  and  the  fiiid  R.  B* 
and  P.  M.  further  fay,  that  the  faid  ihip  called  the  St.  Antonio  de 
Padua,  in  the  faid  deed  mentioned,  betore  and  at  the  time  of  the 
making  of  the  faid  deed,  and  from  thence  continually  afterwardSf 
until  and  at  the  time  of  the  capture  and  lofs  of  the  iaid  (hip  here* 
inafter  mentioned,  was  a  Spaniih  (hip ;  and  that  the  iaid  fliip^ 
after  the  making  of  the  iaid  laft-mentioned  deed,  to  wit,  on  the 
eleventh  day  of  oeptember,  in  the  iaid  year  of  Our  Lord  1758,  fo 
being  a  Spaniih  Chip,  was  in  iafety  at  Majorca,  in  the  iaid  laft- 
mentioned  deed  mentioned,  and  being  fo  in  iafety,  and  a  Spaniih 
(hip,  to  wit,  on  the  iame  day  and  year  laft  afore4id,  divers  goods 
and  merchandizes,  to  wit,  one  hundred  and  fixty  pipes  of  oil,  of 

irreat  value,  to  wit,  of  the  value  of  two  thoufand  pounds,  were 
oaden  on  board  the  iaid  (hip  at  Majorca  aforeiaid^  to  be  carried 
therein  the  faid  voyage  from  Magorca  aforeiaid  to  Poole,  in  the  iaid 
laft-mentioned  deed  mentioned,  and  the  faid  goods  and  mercban* 
dizes  remained  and  continued  on  board  the  faid  laft*mentioned  (hip 
from  thence  until  and  at  the  time  of  the  lofs  or  misfortune  herein- 
after 
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after  liientioriett;  and  that  the  Taid  G.  W.  the  cMc^  and  G.  W. 
the  younger,  at  the  time  of  the  loading  of  the  faid  laft-mentioned 
^oods  and  merchandizes  on  board  the  (aid  laft-mentloned  (hip  as 
aforefaid,  and  from  thence  cdntinualljr  until  and  at  the  time  of  the 
lo(s  or  misfortune  hereinafter  next  mentioned,  were  interefted  in 
th<f  (aid  laft-itientioned  goods  ahd  nierchandizes  to  a  large  Valiie,    "* 
to  wit,  to  the  value  of  one  thoufaiid  eight  hundred  pounds,  and 
that  the  faid  alTurance  fo  made  by  the  faid  R.  B.  and  P«  M.  as 
laft  aforefaid,  was  fo  made  by  them  for  and  on  the  account  of  and 
in  truft  for  the  faid*  G.  W.  the  elder,  and  Gi  W.  the  younger  $ 
that  is  to  fay,  at  London  aforefaid,  in  the  parifli  and  ward  afore- 
fiid;  and  the  faid  R.  B.  and  Pi  M.  further  fay^  that  the  faid  laft- 
mentioned  (hip,  with  the  faid  goods  and  merchandizes  fo  loadexl 
and  being  on  board  her  as  aforefaid,  afterwards,  to  wit,  on  the 
ianie  day  and  year  laft  aforefaid,  departed  and  fet  fail  on  her  faid 
laft-mentioned  voyage  from  Majorca  aforefaid,  towards  and  for 
Pool  aforefaid,  and  that  the  faid  laft-mentioned  (hip  or  veflel,  with 
the  (aid  laft-mentioned  goods  and  merchandizes  fo  loaden,  and 
being  on  board  her  as  afore(aid,  failing  and  proceeding  on  her  (aid 
voyage,  after  her  faid  departure  from  Majorca,  and  before  her  ar- 
rival at  Pool  aforeiaid,  to  wit,  on  the  faid  eleventh  day  of  Sep- 
tember, in  the  year  aforefaid,  on  the  highfeas  with  force  and  arms 
wa^  attacked,  feiated,  taken  and  catried  away  by  certain  fubjeAs 
of  the  faid  Ior(^  George  the  Second,  late  king  of  Great  Britain, 
&c*  and  the  faid  laft-meptioned  goods  and  merchandises  then  be- 
ing on  board  the  faid  laft-mentioned  (hip,  were  thereby  then  and 
there  taken  and  carried  away^  and  the  faid  R.  B.  and  P*  M.  fur- 
ther In  fad  fay,  that  the  faid  aftured,.  their  fa£tors,  fervants,  and  af-  Avermedt  that 
ligns,  did  thereupon  afterwards  fue,  labour,  and  travel  for  in  and  charges  o£  u« 
about  the  recovery  of  the  faid  laft-mentioned  goods  and  merchan-  ^°^^'   *^'c^* 
dfzes,  to  wit,  at  London  aforefaid,  in  thcparilhand  ward  aforefaid;  ^^""that^  de- 
and  that  the  charges  thereof  amounted  to  a  large  fum  of  money,  tcndams  refufcd 
to  wit,  eight  hundred  pounds,  and  the  faid  Governor  and  Company  id  conj-ibuM. 
according  to  rate  and  quantity  of  the  fum  in  the  faid  laft-men- 
tioned deed  aiTured,  became  liable  and  ought  to  have  contributed 
a  large  fum,  to  wit,  five  hundred  pounds  with  faid  charges,  that 
is  to  fay,  at  London  afore(aid,  in  the  pariili  and  ward  aforefaid, 
whereof  the  faid  Governor  and  Company  afterwards,  to  wit,  on 
the  firft  day  of  January^  in  the  year  of  Our  Lord  1761,  there  had 
notice,  and  were  then  and  there  requefted  by  the  faid  R.  B.  and 
P.  M.  to  contribute  the  faid  fum  of  five  hundred  pounds  to  the 
charges  aforefaid :  neverthelefs  the  (aid  Governor  and  Company 
did  not  then,  nor  have  they  at  any  other  time  whatfoever  contri- 
buted the  faid  fum  of  five  hundred  pounds,  or  any  part  thereof,  to 
the  aforefaid  charges ;  but  have  hitherto  altogether  refufed,  and 
ilill  do  refufe  to  contribute  the  fame,  and  have  made  default 
therein,  contrary  to  the  form  and  efted  of  the  faid  laft-mentioned  - 
deed,  and  of  their  faid  covenant  made- in  that  behalf  as  aforefaid, 
and  fo  the  faid  R*  B.  and  P;  M.  (ay,  that  the  faid  Governor  and 
Company,  although  often  requefted,  'have  not  kept  their  faid  co- 
Tenant  fo  made  with  them,  although  often  requefted,  but  have 
Vol.  IIL  C  c  broken 
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broken  the  fame,  and  to  keep  the  fame  with  the  faid  R.  B.  aiic| 
P.  M.  have  hitherto  wholly  refufed,  and  dill  do  refufe,  tothefakl 
R.  B.  and  P.  M.  their  damage  of  two  thoufand  two  huDdrod. 
pounds ;  and  therefore  they  bring  fuit,  &c. 

•  

Plea,  mm  afre^      And  the  faid  (London  Affurance,)  by  Philip  RoberU  their  at;-. 

gtr  cottvattt9fifs.  ^Q^j^^y^  come  and  defend  the  wrong  and  injury,  when,  &c.;  and 
fay,  that  they  have  not  broke  their  covenants  in  the  afore^d  poli- 
cies of  aflu  ranee  contained,  or  any  of  them,  in  manner  and  fonn 
as  the  faid  R.  B.  and  P.  M.  above  complain ^gainft  them,  andof 
t^is  they  put  themfclves  upon  the  country,  a^d  the  faid  R.  B.  and 
P.  M.  do  the  like ;  therefore  the  fberifF  is  commanded  th;ic  he  caufe. 
to  come  before  our  lord  the  king,  from  the  day  of  the  Holy  Tri« 
nity  in  three  weeks,  wherefoever  he  (hall  then  be,  in  England, 
&c.  by  whom,  &c.  and  who  within,  &c.  to  recognize,  &c. 
becaufe  as  well,  &c.  the  fame  day  is  given  to  the  parties  afoie*. 
faid  there,  &c. 


On  policies  against  FIRE, 

Declaration  on  a      MIDDLESEX,  ^  J-'  D.  complains  againft,  T.  W.  J.  W.. 

S^^cc^rom^tft  ^'^.J  J-  A-    being,  &c.  of  a  pica  of  covenant  broken    for  that 

by  fire.  whereas  by  a  certam  deed  poll,  commonly  called  a  policy  of  m- 

furance,  made  by  the  (aid  defendants,  and  fealed  with  their  feals,  on, 

«rcd  tl^rpo-  ^-  ^v        ^'         '  in  thcfaid  county  of  M.  which  fkid  deed, 

licy.- fealed,  &c. :    it  is  witnefled,  &c.  as  by  the  faid  policy  of  infur- 

.      .  ance  it  n.ore  fully  appears,  which  faid  policy  of  infurance  the  £iid 

deed  of  fettle-  J'  ^'  ^^^^  ^"^  there  accepted,  and  the  faid  J.  D.  further  faith, 
mentofthe  In-  that  by  the  faid  deed  of  fettlement  it  was  and  is  provided,  that  the. 
fiTmrce  bmce     diredlors  of  the  faid  contributionfhip  for  the  time  being,  or  three 
fcrindcmnifyinj  ^f  them,  fliould  execute  all  policies,  and  that  all  the  lawful  or- 
i^f^Mr  wl^'s  ^^^^  ^"^  ^^  of  the  dirciStors  and  truftees  of  the  faid  contribution. 
opin:on|  infra,    ftould  bind  every  member  thereof,  and  that  the  faid  diredors. 
ibould  be  indemnified  in  the  execution  of  their  trufts  by  the  laid 
contributionfhip,  and  fuch  indemnity  fhould  be  firil  madesood 
out  of  the  eftcdls  of  the  faid  contributionihip  :  And  tiie  faid  J.  D. 
further  faith,  that  after  the  making  of  th?  aforefaid  deed,  iiow> 
brought  here  into  court,  and  before  the  expiration  ol  feven  years 
from  the  date  thereof,  the  iaid  policy  being  in  full  force,  to  wit, 
on  the  fixthof  June  1780,  the  faid  brick  houfe^  6ic.  in  the  faid. 
policy  of  infurance  mentioned,  being  of  great  v^ilue,  to  wit,  of 
the  value  of  three  thoufand  three  hundred  pounds,  were  burnt 
down  and  demolifhcd  by  fire,  to  wit,  at  the  pari{h  aforelaid;  and- 
that  iK)cice  of  fuch  damage  by  fire  forthwith  aftef^wards,  to  wit, 
on  the  faid  fixth  cf  June,  in  the  year  laft- ai'orefaid,  at  the  pariih 
aforefaiJ,  was  given  by  the  faid  J.  D.  tp  tlie  then  directors  of  the 
faid  contribution,  and  their  proper  officers  and  agents  in  that  be- 
half, according  to  the.  form  and  clfeA  of  the  faid  policy  of  infur- 
ancci  and:  that  the  dirc^ors  of  the  faid  contributionihip,  for  the  f 
i       ..  I     '  \  ^  live 
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ime  being,  their  o£cers,  agents,  workmen,  and  affigns,  did  not» 
Lt|  the  charge  of' the  faid  contribucion(hip»  begin  to  rebuild  or  re- 
pair   the  iaid  brick  houfe,  &c*  within  fixty  days  next  after  the 
3rick  houfe^  &c.  were  fo  as  aforefaid  burnt  down  and  demoliflied 
yf  fire,  nor  have  the  laid  direAors  of  the  faid  contributionihip  for 
the  time  being,  their  officers,  -agents,  workmen,  or  aiGgns,  pro- 
cured the  faid  brick  houfe^  &c.  within  a  reafonable  time  after  the 
biimtng  down  and  demolilhing  thereof  by  fire  as  aforefaid,  to  be  re- 
built or  repaired,  and  pat  into  as  good  condition,  as  the  fame  wer« 
before  fuch  fire  happened  as  aforeiaid,  except  gilding^         paint* 
ing.  Sit.:  Arid 'the  iaid  J.  D*.  further  fai'th^  that  the  monies^  fecu^ 
rities,  and  efFe^sof  the  faid  contributionihip)  at  the  end  of  fixty 
day^  next  after  the  faid  brick  houfe',  &c.  were  fo  as  aforefaid  burnt 
down    arid  demolifhed  by  fire,   and  continually   from  thence, 
hitherto  Were  of  much  greater  value  than  three  thouiand  three  hun*  > 
dfed  pounds,  to  wit,  of  the  value' of  fifty  thogfand  pounds,  yet  the 
trUftees  or  treafurers,  for  the  time  being,  of  the  faid  contribution- 
ihip,  have  not  raifed,  paid,  and  fatisfied  by' and  out  of  the  mo- 
nies, fecurities,  and-  effe£ts  of  the  faid  contributionfhip,  unto  the 
laid  J.  D.  the  faid  fum  of  three  thoufand  three  hundred  pounds,  at, 
t&e'  end  of  fixty  days  next  after  the  faid  brick  houfe  and  offices  . 
Tve'rie'  fo  as  aforefaid'.burnt  down  and  demoliflied  by  fire,  or  at  any 
time  fince  as  they  ought  to  have  done,  according  to  the  form,  and 
effed'of  the  faid  policy  of  infuranbe  i  and  fo  the  faid  J.  p*  faitb^, 
that  defendants,^  although  often  requefled,  have  not  kept  the  faid 
covenant  fo  made  with  the  faid   J.  D.  as  aforefaid,  but  have    . 
broken  the  fame,  and  to  keep  the'  fame  with  the  (aid  J*  D.  de- 
f<*ndants  have  hithetto  altogether  refuf^d,  and  flill  do  refufe,  to  ttie 
diuhage  of  faid  J.  D.  of  five  thoufand  pounds  i  and  therefore,  &c* 

■ 

I  doubt  whether  the  words  of  the  p«-  the  provifion  in  the  Settlement  for  the  in  - 

Ccj  amount  to  a  covet^ant  to  bind  the  demnity  of  the  diredton,  from  which,  I 

defendants  peribiviny  to  pay  the  lofly  think,  an  inference  arifes  that  the  poli. 

faowrver^  in  order  to  aifili  fuch  a  con-  cies  verc  pcrfonaUy  to.bind  tbem»  other* 

iUtidion,  1  think  it  may  be  proper  to  wife  there  couJd  be  no  reafon  forin^em* 

infert  in  the  declaration  (as  I  have  done)  ^  nity.  G.  Wood. 

,  OUR  lord  the  king  hath  fent  to  bis  tnifly  and  weU*loved  fir  Proceedings  in 
Ji^es  Eyre,  knight,  his  chief  juftice  of  die  bench  here,  (lis  writ,  5"^*    ^"^* 
ciofed  in  thefe  words :  George  the  Third,  by  the  grace  o^  God,  of 
Great  Britain,  France,  and  Ireland,  king,  defender  of  the  faitb^ 
and  fo  forth;  to  our  trufty  and  well-*be]bved  fir  J^me^  Eyre,, 
kpight,  our  chief  juflice  of  the  bench,  greeting:  Forafmuch  as. 
in  the  record  aixl  procefs,  as  alfo  in  giving  of  judgment  ina|daint . 
nibich  was  in  our  court  before  you,  and  your  aflbciates,  our  juf- 
tfces  of  the  bench,  by  our  writ  between  Jacob  Wood,  Charles . 

Sogers,  and  Charles  John  Hemans,  affignees  gf  |:be  j^ft^te  and 
Ccls  of  JofcpH  Thomas  Lockyer  aqd  James  >Vil<tef  .^feam,! 
being  b^^hkrupts,  and  Thomas  Worfley,,g^ntlen[)an9  of^  plfaof 
covenant  broken,  as  it  is  faid  nifIV^<]^v9U'9r  :^^}^  interveoj?4)  .to 
tnc  great  damage'  of  ihc  faid  Thomas  Worfley,  as  by'  his  com- 
plaiht  we  arc  infoinied>  we  willing  that  the  faid  error  (if  any  be) 
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be  duly  amended,  and  full  and  fpeedy  juftice  done  to  the  faild  fir* 
ties  in  this  behalf,  do  command  you,  that  if  judgment  be  given  * 
thereupon,  then  you  fend  to  us  diflindly  and  plainly,  under  your 
feal,  the  record  and  procefs  of  the  faid  plaint,  with  all  th'mgs 
touching  the  fame,  and  this  writ,  fo  that  we  may  have  them  in 
eight  days  of  St.  Hilary,  wherefoever  we  fhall  then  be  in  England, 
that  jnfpeding  the  record  and  procefs  aforefaid,  we  may  caufe  fur- 
ther to  be  done  thereupon  for  amending  the  faid  error  as  of  right, 
and  according  to  the  law  and  cuftom  of  England  (hall  be  meet  to 
be  done.  W  itnefs  ourfelf  at  Weftminfter,  the  third  day  of  De- 
cember,  in  the  thirty-ilxth  year  of  our  reign.  Hing£ston» 

Return,  The  anfwer  of  fir  James  Eyre,  knight,  chief  juftice,  withm 

named* 
The  record  and  procefs  of  the  plaint  within  mentioned,  with  all 
things  touching  the  fame,  I  fond  before  our  lord  the  king,  where- 
foever, &c«  at  the  day  within  contained  in  a  certain  record  to  this 
writ  annexed,  as  I  am  within  commanded.  James  Eyre. 

Pleas  inrolled  at  Weftminfter,  before  the  right  honourable  fir 
James  Eyre,  knight,  and  his  brethren  juflices  of  his  majefty's 
court  of  common  bench,  of  Trinity  Term,  in  the  thirty-fourth 
year  of  the  reign  of  our  fovereign  lord  George  the  Third,  by  the 
grace  of  God,  of  Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  fo  forth. — Roll  964 — 5 — 6—7—8. 

Decbrttion  by      London,  to  wit.     Thomas  Worfley,   late  of  London,   gen- 
affignees  of  a  tleman,  was  fummoned  to  anfwer  Jacob  Wood,  Charles  Rogers, 
•'^^^P*  'JJ  «*-  and  Charles  John  Hemans,  affignees  of  the  eftate  and  effc($  of 
Jicy**o°"infurI  J^feph  Thomas  Lockyer  and  James  Wilder  Bream,  being  bank«> 
ance  agaioft      rupts,  according  to.  the  form  and  effeA  of  the  ftatutes  made  and 
fire,  on  dweiu  provided  Concerning  bankrupts,  of  a  plea  of  breach  of  covenant, 
ing.houfcftock  whereupon  the  faid  Jacob  Charles  and  Charles  John,  by  Alcxan« 
in  u-adc,  &c.     j^^.  ^^nefley,  their  attorney,  complain,  for  that  whereas  by  a  cer- 
tain deed  poll,  commonly  called  a  policy  of  infurance,  made  be- 
fore the  faid  Jofeph  Thomas  and  James  Wilder  became  bankrupts, 
to  wit^  on  the  ninth  day  of  March,  in  the  year  of  Lord  1792,  at 
London  aforefaid,  in  the  parish  of  St.  Mary-le-bow,  in  the  ward 
of  Cheap,  and  fealed  with  the  feal  of  the  faid  Thomas,  but  which 
faid  deed  poll  or  policy  of  infurance  hath  been  fmce  burnt  by  fir^ 
or  otherwife  dcftroyed,  and  therefore  cannot  be  produced  here  in 
court  by  the  faid  Jacob  Charles  and  Charles  John :    It  is  wit- 
nelled  that  the  faid  Jofeph  Thomas  and  James  Wilder,  therein 
called  Mcflh.  Jofeph  Thomas  Lockyer  and  James  Wilder  Bream, 
No.  33,  Taviltock-ftreet,   linen-drapers,   had  paid   the  fum  cif^ 
eleven  pounds  fixteen  (hillings  to  the  Phcenix  Aflurance  Com- 
pany, of  London,  and  havfng  agreed  to  pay,  or  caufe  to  be  paid 
to  them  at  their  office  in  Lombard- ftreet,  the  fum  of  ten  pounds 
eleven  (hillings  on  the  twenty-fifth  day  of  March  1793,  and  the 
like  fum  jcmly  on  the  day  aforefaid,  during  the  continuance  of 
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the  faid  policy  for  infurance  from  lofs  or  damage  by  firci  not  ex- 
ceeding in  each  cafe  the  fum  or  fums  therein  after  recited  upon  the 
property  therein  defcribed,  in  the  place  or  places  therein  fet  forth^ 
suid  not  elfewhere,  unlefs  allowed  by  indorfementprevioufly  made, 
as  fet  forth  in  the  margin,  videlicet^  on  their  intereft  in  the  leafe 
of  ttieir  then  dwelling-houfe,  only  brick,  fltuate  as  aforefaid,  not 
exceeding  two  hundred  and  feventy  pounds ;  hou(hoId  goods  there- 
in,   three  hundred  and  fifty  pounds;  printed  books  therein,  forty 
pounds;  ftock  and  utenfils  therein,  fix  thoufand  pounds ;  wearing 
apparel  therein,  two  hundred  pounds;  plate  therein,  fifty  pounds; 
ctiina,  glafs,  and  looking-glafs  plates  therein,  fifty  pounds;  li- 
quors therein,  twenty  pounds ;  mathematical  and  mullcal  inftru- 
ments  therein,  twenty  pounds;  and  it  is  by  the  faid  deed  or  policy 
declared,  that  the  intent  of  the  infurance  in  the  aforefaid  leafe  was 
to  cover  to  the  faid  MefTrs.  Jofeph  Thomas  and  James  "Wilder  the 
value  of  their  improvements  in  the  aforefaid  buildings,  and  by  the 
faid  deed  or  policy  the  (aid  Thomas  Worfley  did  covenant  with 
the  faid  Jofeph  Thomas  and  James  Wilder,  that  from  the  feventh 
day  of  tebruary,  in  the  year  of  Our  Lord  1792,  and  fo  long  as 
the  faid  afTureds  fhould  duly  pay,  or  caufe  to  be  paid  the  premium 
aforefaid,  at  the  times  aforefaid,  and  the  truftees  or  diredtors  of 
the  faid  company  for  the  time  being  (hould  agree  to  accept  the 
fame,  the  capital Jfock  and  funds  of  the  faid  company  Jhould  befub'* 
je£i  and  liable  to  pay  to  the  faid  afTureds,  his,  her,  or  their  heirs^ 
executors,  and  adminiftrators,  all  fuch  damage  and  lofs  which  the 
faid  afiureds  ihould  fuffer  by  fire  on  the  property  therein  men- 
tioned, not  exceeding  the  fum  of  feven  thoufand  pounds,  accord^ 
ing  to  the  tenor  of  their  printed  propofals  delivered  with  the  faid 
policy,  as  by  the  faid  deed  poll  or  policy  ofaffurance,  relation 
being  thereunto  had -will  more  fully  appear:   ^nd  the  faid  Jacob 
Charles  and  Charles  John  further  fay  ^  that  in  the  printed  propofals 
mentioned  in  and  referred  to  by  the  faid  policy  of  affurance,  //  is 
exprefjed  and  declared^  that  the  faid  company  would  not  be  ac» 
counuble  for  the  amount  of  any  lofs  or  damage  arifing  from  fire 
caufed  by  foreign  invafion,  or  civil  commotion,  or  by  any  mili- 
tary or  ufurped  power;  and  alfo  that  all perfons  affured  by  the  faid 
company  fuflaining  any  lofs  or  damage  by  fire,  Jhould  forthwith 
give  notice  to  the  company  at  their  office  in  Lombard  fir  eet^  and  as 
Joon  as  poffible  after^  deliver  in  as  particular  an  account  of  their 
lofs  or  damage  as  the  nature  of  their  cafe  would  admit  of,  and 
make  proof  of  the  fame  by  their  oath  or  affirmation,  and  by  their 
books  of  accounts,  or  other  proper  vouchers  as  (hould  be  reafon- 
ably   required,  and  Jhould  procure  a  certificate  under  the  hands  of 
the  minijler  and  churchwardens^^  and  of  fome  reputable  houjholders 
of  the  parijh^  not  concerned  in  fuch  loJ$^  importiug  that  they  wen 
acquainted  with  the  character  and  circumjlances  cf  the  perfon  or 
perfons  injured^  and  do  knowy  or  do  verily  believe  that  he^  Jhe^  or 
they   really  and  by  misfortune^  without  any  kind  of  fraud  or  evil 
pra^ice^  havf  fuftained  by  fuch  Jire^  the  lojs  and  damage  therein 
mentiomdy  and  ia  cafe  any  dift'erence  fhould  arife  between  the  af« 
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fured  and  the  company,  touching  amy  lofs  or  daniage,  fuch  dif- 
ference rtiould  be  fubmitted  to  the  judgment  and  determinatioo  of 
arbitrators  indifferently  chofen,  whofe  award  in  writing  biould  be 
conclufive  and  binding  to  all  parties,  and  when  any  Icfs  or  damage 
Jhould  have  been  duly  proved^  the  infured  fhould  immediately  re- 
ceive latisfadlion  to  the  fiill  amount  of  the  (ame  without  al- 
lowance of  difcount,  or  any  other   deduSion  whatever:    And 
the  faid  Jacob   Charles  and   Charles   John   in    facft    fay,    that 
after  the  making  of  the  faid  deed  or   policy  of  aflurancc,  and 
after  the  fevcnth  day  of  February,  in  the  year  of  Our  Lord  1792, 
and  whilft  the  laid  aeed  or  policy  remained  and  continued  in  AiIl 
force  and  effe£t,  and  before  and  until,  and  at  the  time  of  the  I06 
hereinafter  next  mentioned,  there  were  in  the  dwelling  boufc  of 
the  faid  Jofeph  Thomas  and  James  Wilder,  in  the  faid  deed  of 
policy  of  aflurance  mentioned,  divers  houfehold  goods,  printed 
Dooks,  ftock  and  utenfils,  wearing  apparel,  plate,  china,  glafi, 
and  looking-glafs,  plates,  liquors,  and  mathematical  and  muGcal 
inftruments,     wherein  the    faid   Jofeph    Thomas   and    James 
Wilder,  during  all  that  time  were  interefted,  and  that  the  value 
thereof,    together     with   the    value  of   the     intereft  of   them 
the  faid  Jofeph  Thomas  and  James  Wilder  in  the  faid  leafe  in  the 
faid  policy  of  afTurance  mentioned,  at  the  time  of  the  lofs  here- 
inafter next  mentioned,  amounted  to  divers  large  fums  of  money, 
to  wit,  to  all  the  monies  by  them  infured  thereon,  that  is  to  lay, 
at  London  aforefaid,  in  the  pari(h  and  ward  aforefaid :  And  the 
faid  Jacob  Charles  and  Charles  John  further  fay,  that  the  laid 
dwelling-houfe,  and  all  the  faid  houfehold  goods,  printed  books, 
ftock  and   utenfils,  wearing  apparel,  plate,  china,    glafs,  look- 
ing-glafs,  plates,    and   mathematical  and    mufical    inftruments, 
being    in    the    laid   dwelling-houfe,    were,   after    the    making 
of  the  faid  deed  or  policy  of  afTurance,  and  after  the  laid  feventb 
day  of  February,  in  the  faid  year  of  Our  Lord  1792,  and  whilfl 
the  faid  deed  or  policy  of  afTurance  remained  in  full  force  and  ef- 
fe<£l,  and  before  the  faid  Jofeph  Thomas  and  James  Wilder  became 
bankrupts,  to  wit,  on  the  firfi  day  of  July  in  the  year  of  Our  Lord 
1792,  burnt,confumed,  loft,  and  deflroyedby  fire, which  did  not  hap- 
pen, nor  was  caufed  by  any  foreign  invafion  or  civil  commotion,  or 
by  any  military  or  ufurped  power  whatfoever,  to  wit,  at  London 
Lofs  amounted  aforefaid,  in  the  parifh  and  ward  aforefaid;  and  that  the  lofs  and 
to  fcven  thou-  damage  which  thereby  happened  and  accrued  to  them  the  laid 
fmdpoucd*.      Jofeph  Thomas  and  James  Wilder  amounted  to  a  large  fum  of 
money,  to  wit,  to  the  fum  of  feven  thoufand  pounds,  to  wit,  at 
London  aforefaid,  in  the  parifh  and  ward  aforefaid :  And  the  (aid 
Jacob  Charles  and  Charles  John  further  fay  ^  that  ail  the  books 
of  accounts  of  the  faid  Jofeph  T^homas  and  James  Wilder  were 
burnt  and  deftroyed  by  the  faid  fire,  to  wit,  at  London  aforefaid, 
Ferformance  of  jn  the  parifh  and  ward  aforefaid:  And  the  faid  Jacob  Charles  and 
Tntrt''"r"***!  ^'harles  John  further  fay,  that  the  faid  Jofeph  Thomas  and  James 
prmt     propo-  YVildcr  did  forthwith,  after  the  fcid  lofs,  and  before  they  became 
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barikrupts,  to  wir,  on  the  fame  day  and  y^ar  lafl  aforefaid,  give 
notice  of  the  faid  lofs  to  the  faid  company,  at  their  faid  oHke  in 
Lrombard-ftreet :  and  did  alfo,  as  foon  as  poflible  after  the  fuid 
lofs,  to  wit,  on  the  day  and  year  laft  afore  faid,  deliver  into  the 
iaid  company,  at  their  faid  office  as  particular  an  account  of  their 
lofs  and  damage  as  the  nature  of  the  cafe  did  admit,  to  wit,  at 
LfOndon  aforefaid,  in  the  pari(h  and  ward  aforefaid,  and  fi;^r^\hen 
and  there  alfo  ready  and  willing  to  make,  and  did  then  and  there 
tender  and  offer  to  make  proof  of  the  faid  lofs  and  damage  by  their 
oath,  and  did  alfo  then  and  there  tender  and  offer  to  produce  fuch 
vouchers  as  could  be  reafonably  required  in  that  behalf:  And  the 
iaid  Jacob  Charles  and  Charles  John  further  fay^  that  the  faid 
Jofeph  Thomas  and  James  Wilder  did  alfo,  as  foon  as  poffible  af- 
ter thtvcfaid  lofsy  and  before  they  became,  bankrupts^  to  wit,  en 
the  day  and  year  laft  aforefaid^  procure  and  deliver  unto  the  (aid 
company^  at  their  faid  e^ce^  a  certificate  under  the  hands  of  divers 
reputable  houfeholders  of  theparifh  in  which  the  faid  dwelltn^-houfe 
ivas  fituate,  not  concerned  in    the  faid  lofs^  to  wit^  one  William  The  certificatt 
^mith^  one   Elizabeth  Rippon^  one  John   Ellisj  and  one  J.   E.  they  delivered. 
Surghally  importing  that  they  the  faid  houfeholders  were  acquaint' 
ed  with  the  chara^er  and  circumftances  of  the  faid  Jofeph  Thomas 
and  James  ff^ildery  and  did  verily  believe  that  they  the  faid  Jofph 
Gliomas  and  James  IVilder  really  and  by  misfortune^  and  with" 
out  any  kind  of  fraud  or  evil  praSfice^  had  fuflained  by  the  faid 
fire  the  lofs  and  damage  herein  and  in  the  faid  certificate  mentioned^ 
to  wit,  at  London  aforefaid,  in  the  pari(h  and  ward  aforefaid:  And  Did  reqacft  tht 
the  faid  Jacob  Charles  and  Charles  John  further  fay  ^  that  the  faid  mimucr, 
Jofeph  'rhomas  and  James  Wilder  did^  as  foon  as  pofftble  after  their 
faid  lofs^  and  before  they  became  bankrupts^  to  wity  on-  the  day  and 
year  lajl  aforefaid^  at  London  aforefaid^  in  the  parifh  and  ward 
aforefaidy  apply  to  and  requejl  one  Edward  Embry^  then  being  mi^ 
nijier  of  the  faid  parijh  in  which  the  faid  laji^mentioned  dwelling* 
houfe  was  fituate,  and  alfo  one  Haffell  Hutchinsy  and  one  John 
Bellamy^  then  being  churchwardens  of  the  faid  parijh,  to  fign  fuch 
certificate  of  the  faid  lajl-mentioned  lofsy  as  by  the  faid  lajl-mention^ 
ed  propofafs  required  in  that  behalf  in  order  that  the  faid  Jofeph 
Thomas  and  James  li^ilder  might  thereupon  deliver  fuch  certificate 
to  the  faid  company^  according  to  the  for?n  and  effeh  of  the  ^/aid- 
printed  propofals  :  but  the  faid  minifier  arid  churchwardens^  with^ 
out  any  reafonable  or  probable  caufe  whaifoever  for  fo  doings  did 
then  and  there  wrongfully  and  unjujily  refujey  and  everfince  have  • 
refufedyandfiill  do  wholly  refufe  t^ fign  any  fuch  certificate  a  s2^oxe^\iS\ 
whereof  the  faid  company  afterwards,  to  wit,  on  the  day  and  year  laft 
aforeiaid,  at  London  aforefaid,  in  the  parish  and  ward  aforefaid,  had 
notice;  and  although  the  capital  ftock  and  fundsof  the  faid  company, 
at  the  time  of  the  (aid  lofs,  were,  and  from  that  time  hitherto  have 
been,andyetarefufficicntto  pay  and  reimhurfe  the  faid  Jofeph  Tho- 
mas and  James  Wilder  all  fuch  damage  and  lofs  as  they  have  fuf- 
fered  by  the  faid  fire  on  their  faid  property,  to  wit,  at  London 
aforefaid,  in  the  pariih  and  ward  aforefeids  whereof  the  faid  Tbo-  ' 
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mas  Worfley  afterwards,  to  wit,  on  the  faane  day  and  ye^r  lift 

aforefaid,  there  had  notice  j  and  although  a  difference  arofe  be- 
tween the  (aid  Jofeph  Thomas  and  James  Wilder,  and  the  £aad 
company,  after  the  happening  of  the  faid  lofs  and  damage^  and 
before  the  (kid  Joieph  Thomas  and  James  Wilder  became  bank«» 
rupts,  touching  the  faid  lofs  and  damaee,  to  wit,  on  the  ikme 
day  and  year  1&  aforefaid,  at  London  aforefaid,  in  the  parrlh  and 
ward  aforefaid;  and  although  the  laid  Jofeph  Thomas  and  Jaunes 
Wilder  always  after  the  happening  of  the  faid  lofs  and  damage 
until  they  became  bankrupts,  and  the  faid  Jacob  Charles  and 
Charles  John,  alBgnees  as  aforefaid,  from  that  time  hitherto  have 
been  ready  and  willing  to  fubmit,  and  the  faid  Jacob  Charles  and 
Charles  John,  fince  they  became'  fuch  affignees  as  aforefaid,  to 
wit,  on  the  fixth  day  of  June,  in  the  faid  year  of  Our  Lord  17939 
at  London  aforeiard,  in  the  pariOi  and  ward  aforefaid^  tendered 
and  offered  to  the  (^id  company  to  fubmit  the  faid  difference  to 
the  judgment  and  determination  of  arbitrators,  to  be  indifferently 
chofen  according  to  the  form  and  effe£t  of  the  faid  printed  pro* 
pofals :  yet  the  uid  company  have  not,  although  often  requefted, 
at  any  time  hitherto  paid  or  fatisfied  to  the  faid  Jofeph  Thonus  and 
James  Wilder*  before  they  became  bankrupts,  or  to  the  faid  Jacob 
Charles  and  Charles  John,  affignees  as  aforefaid,  fmce  the  faid 
bankruptcy,  the  faid  lofs  or  damage,  or  any  part  diereof,  nor  has 
*  the  faid  company  fubmitted  the  faid  difference  to  the  judgment 
and  determination  of  fuch  arbitrators  as  afore&id,  but  have  always 
hitherto  refufed,  and  flill  refufes  fo  to  do,  contrary  to  the  form 
and  effcSt  of  the  faid  deed  or  policy  of  affurance,  and  of  the  co- 
venant of  the  faid  Thomas  Worfley  therein  in  that  behalf  made 
%A  Grant,  that  ^^  aforefaid:    And  whereas  alfo  by  a  certain  other. deed  poll, 
the  company  .  Commonly   called   a  policy   of  infurance,  made  before  the  faid 
have  not  fob-  Jofeph  1  homas  and  James  Wilder  became  bankrupts,  to  wit,  on 
mitred  to  arbi-  ^^^  ^^^j^^  j^y  ^f  M^rch,  in  the  year  of  Our  Lord  1792,  at  Lon- 
vm^'  don  afofefaid,  in  the  parifb  and  ward  aforefaid,  and  fealed  with 

the  feal  of  the  faid  Thomas,  but  which  faid  lafl-mentioned  deed- 
poll  or  policy  of  infurance  hath  been  fince  burnt  by  fire,  or  otheri> 
lyife  deftroyedi  and  therefore  cannot  be  produced  here  in  court  by 
the  faid  Jacob  Charles  and  Charles  John ;  It  is  witnefFed  that  tbe 
faid  Jofeph  Thomas  and  James  Wilder,  therein  called  MeffrV. 
Jofeph  Thomas  Lockyer  and  James  Wilder  Bream,  No.  33, 
Taviflock-flrpet,  linen  drapers,  had  paid  the  fum  of  eleven  pounds 
fixteen  {hillings  to  the  Phornix  AfTurance  Company  of  Londoni 
and  having  agreed  to  pay,  or  caufe  to  be  paid  to  them  at  their  of«. 
ficp  in  Lombard-ftfeet,  the  fum  of  ten  pounds  eleven  Ihiliings, 
on  the  twcnty-ftfth  day  of  M?u:ch  1793,  and  the  like  fum  yearfy 
pn  the  d^y  aforefaid  dqring  the  continuance  of  the  faid  h(tm 
mentioned  policy  pf  infurance  from  lofs  or  damage  by  fire,  no( 
^^ceeding  in  each  cafe  th^e  fum  pr  fums  thereinafter  recited,  upon 
(he  property  therein  defcrjbed  in  the  place  or  places  therein  fet 
jFortb,  and  not  elfewhere,  unlefs  allowed  by  indorfement  preri- 
QUHf  m^h  4§  fp(  fPf tb  ip  tbP  mfKl^u  ^i^ik^h  ^^  ^^  interefl  iq 
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4iiele«fe  of  their  diendwelline-houfe,  only  brick,  fituate  as  afore- 
iatd,  not  exceeding  two  hundred  and  feventy  pounds^  houfehold 
'goods  therein,  three  hundred  and  fifty  pounds;  printed  books  there» 
in,  forty  pounds ;  ftock  and  utenfils  therein^  fix  thoufand  pounds; 
wearing  apparel  therein,  two  hundred  pounds  ;  plate  therein,  fifty 
]K>unds;  china,  glafs,  and  looking -glafs  plates  therein,  fifty  pounds; 
liquors  therein,  twenty  pounds;  mathematical  and  mufical  inftru- 
ments  therein  twenty  pounds  :  and  it  is  by  the  (aid  laft -mentioned 
deed  or  policy  declared,  that  the  intent  of  the  infurance  on  the 
aforefaid  leafe  was  to  cover  to  the  faid  Meflrs.  Jofeph  Thomas 
and  James  Wilder  the  value  of  their  improvements  in  the  afore- 
ikid  buildings;  and  by  the  faid  lad* mentioned  deed-poll  or  policy, 
the  (aid  Thomas  Worfley  did  covenant  with  the  faid  Jofeph  Tho- 
mas and  James  Wilder,  that  from  the  feventh  day  of  February, 
in  the  year  of  Our  Lord  1 792,  and  To  long  as  the  faid  aflureds 
ibould  duly  pay  or  caufe  to  be  paid  the  (aid  premium  aforefaid  at 
the  times  aforeiaid,  and  the  truftees  or  diredtors  of  the  faid  com- 
pany for  the  time  being  (hould  agree  to  accept  the  fame,  the  ca- 
pital ftock  and  funds  of  the  faid  company  (hould  be  fubjeft  and 
liable  to  pay  to  the  faid  aflfureds,  his,  her,  or  their  heirs,  executors, 
and  adminiftrators,  all  fuch  damage  and  lofs  which  the  faid  aflu- 
reds  {hould  fufFer  by  fire  on  the  property  therein  mentioned,  not 
exceeding  the  fum  of  feven  thoufand  pounds,  according  to  the  te- 
nor of  their  printed  propofals  delivered  with  the  faid  laft-mention- 
ed  policy,  as  by  the  fame  deed-poll  or  policy  of  aflurance,  relation 
being  thereunto  had  will  more  fully  appear :  And  the  faid  Jacob 
Charles  and  Charles  John  further  fay,  that  in  the  printed  propo- 
fals mentioned  in  and  referred  to  by  the  faid  laft-ment!oned  policy 
of  affurance,  it  is  exprefled  and  declared  that  the  faid  company 
would  not  be  accountable  for  the  amount  of  any  lofs  or  damage 
arifing  from  fire  caufed  by  foreign  invafion  or  civil  commotion, 
or  by  any  military  or  ufurped  power ;  and  alfo,  that  all  perfons 
SifTured  by  the  faid  company  fuftaining  any  lofs  or  damage  by  fire, 
(hould  forthwith  give  notice  to  the  company  at  their  office  in 
Lombard -fireet,  and  as  (bon  as  poffible  after  deliver  in  as  particu- 
lar an  account  of  their  lofs  or  damage  as  the  nature  of  the  cafe 
would  admit  of,  and  make  proof  of  the  fame  by  their  oath  or  affir- 
mation, and  by  their  books  of  accounts  or  other  proper  vouchers 
as  (hould  be  reafonably  required,  and  (hould  procure  a  certificate 
under  the  hands    of  the  minifter  and  churchwardens,   and  of 
feme  reputable  houfeholders  of  the  parifh  not  concerned  in  fuch 
lofs,  importing  that  they  are  acquainted  with  the  charadt^r  and 
circumftances  of  the  perfon  or  perfons  infured,  and  do  know  ^nd 
do  verily  believe  that  he»  (he,  or  they  really,  and  by  misfortune, 
\viXhout  any  kind  of  fraud  or  evil  ptaitice,  had  fu(tained  by  fuch 
fire  the  lofs  and  damage  therein  mentioned ;  and  in  cafe  any  diffe- 
rence (hould  arife  between  the  alTureds  and  the  company  touching 
any  lofs  or  damage,  fuch  difference  (hould  be  fubmitted  to  the 
judgment  and  determination  of  arbitrators  indifferently  chofen, 
Yfkof^  9WW4  19  Wffpo^  lho(|14  b^  C0Qc|u(fve  aod  binding  to  all 
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^rties,  and  when  any  k)fs  or  damage  Qiould  have  be6n  duly  pror- 
Kdi  the  infured  fliould  immediately  receive  fatisfadion  to  the  fu>l 
amount  of  the  fame,  without  allowance  of  difcount  or  any 
deduSion  Whatever  :  And  the  faid  Jacob  Charles  and  Charles 
John  in  faft  fay,  that  after  the  making  of  the  faid  Iaft-mentk)ned 
deed  or  policy  of  aflurance,  and  after  the  feventh  day  of  Febru- 
ary, in  the  year  of  Our  Lord  1792,  and  whilft  the  faid  laft-men- 
tioned  deed  or  policy  remained  in  full  force  and  eiFed,  and  before 
and  until,  and  at  the  time  of  the  lofs  hereinafter  mentioned,  there 
were  in  the  dwelling*houfe  of  the  laid  Jofeph  Thomas  and  James 
Wilder,  in  the  faid  laft-mentioned  deed  or  policy  of  afTurance 
mentioned,  divers  houfehold  goods,  printed  books,  ftock  and 
titenfiis,  wearing  apparel,  plate,  china,  glafs,  looking*gIa(s  plates, 
liquors,  and  mathematical  and  mufical  inftruments,  wherein  the 
faid  Jofeph  Thomas  and  James  Wilder  during  all  that  time  were 
interefted,  and  that  the  value  thereof,  together  with  the  value  of 
the  intereft  of  them  the  faid  Jofeph  Thomas  and  James  Wilder, 
in  thf  faid  leafe  in  the  faid  laft-mentioned  policy  of  aiTurance 
mentioned,  at  the  time  of  the  lofs  hereinafter  mentioned,  amount- 
ed to  divers  large  fums  of  money,  to  wit,  to  all  the  monies  by 
them  infured  thereon  (that  is  to  fay),  at  London  aforefaid,  in  the 

5 arid  and  ward  aforefaid :  And  the  faid  Jacob  Charles  and  Charles 
ohn  further  fay,  that  the  faid  laft*mentioned  dwelling-boufc,  and 
all  the  faid  houfehold  goods,  printed  books,  ftock  and  uteniils, 
wearing  apparel,  plate,  china,  glafs,  looking-glafs  plates,  and 
mathematical  and  mufical  inftruments,  being  in  the  faidlaft-men- 
tioned  dwelling-houfe,  were,  after  the  making  of  the  faid  lafi- 
mentioned  deeds  or  policy  of  afTurance,  and  after  the  faid  feventh 
day  of  February,  in  the  (aid  year  of  Our  Lord  1792,  and  whilft 
the  faid  deed  or  policy  of  afTurance  remained  in  full  force  and  ef- 
feft,  and  before  the  faid  Jofeph  Thomas  and  James  Wilder  be- 
came bankrupts,  to  wit,  on  the  firft  day  of  July  in  the  year  of 
Our  Lord  1792,  burnt,  confumed,  loft,  and  deftroyed  by  fire, 
which  did  not  happen,  nor  was  caufed  by  any  foreign  invafion 
or  civil  commotion,  or  by  any  military  or  ufurped  power  what- 
foever,  to  wit,  at  London  aforefaid,  in  the  parifh  and  ward  afore- 
faid, and  that  the  lofs  and  damage  which  thereby  happened  and 
accrued  to  the  faid  Jofeph  Thomas  and  James  Wilder  amounted 
to  a  large  fum  of  money,  to  wit,  the  fum  of  feven  thoufand 
pounds,  to  wit,  at  London  aforefaid,  in  the  parifh  and  ward  afore- 
faid ;  whereof  the  faid  company  afterwards,  to  wit,  on  the  fame  day 
and  year  laft  aforefaid,  there  had  notice ;  whereupon  a  certain  dif- 
ference then  and  there  arofe  and  happened  by  and  between  the 
faid  Jofeph  Thomas  and  James  Wilder  before  they  became  bank- 
rupts, and  the  faid  company,  touching  the  faid  lofs  and  damage ; 
and  although  the  faid  Jofeph  Thomas  and  James  Wilder  always 
after  the  happening  of  the  faid  lofs  or  damage  until  they  became 
bankrupts  ;  and  the  faid  Jacob  Charles  and  Charles  John,  aftig- 
nees  as  aforefaid,  from  that  time  hitherto  have  been  ready  and 
witling  to  fubmit}  and  the.  faid  Jacob  Charley  and  Chatl^  John,' 
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jaJBgDees  as  afoi'efaid,  fince  they-  became  fuch  affignees  as  afbre* 
laid,  to  wit)  on  the  fixth  day  of  June,  in  the  faid  year  of  Our  Lord 
1 703,  at  London  aforefaid^  in  the  parifh  and  ward  aforefaidy,tcfl-* 
<}ered  and  peered  to  the  faid  carnpany  to  fuhmit  the  faid  laft -men- 
tioned difference  to  the  judgment  and  determination  of  arbitrators 
to  be  indiiFerently  chofen  according  to  the  form  and  eficd  of  the 
laid  printed  propofals;  and  although  the  capital  ftock  and  funds 
of  the  faid  company,  at  the  time  of  the  happening  of  the  faid  laft- 
amentioned  lofs,  were,  and  from  that  time  hitherto  have  been,  and 
yet  are  fufficient  to  pay  and  reinAurfe  all  fuch  damage  and  lofs 
a3  the  faid  Jofeph  Thpmas  and  James  Wilder  have  fuffered  by 
the  laid  lad- mentioned  fire,  to  wit,  at  London  aforeiaid,  in  the 
parifli  and  ward  aforeiaid;  of  all  which  premifes  the  (aid  Thomas 
"Worfley  afterwards,  to  wit^  on  the  day  and  year  laft  afbrefaidt 
there  had  notice :  Yet  the  faid  company  have  not  at  any  time  hi^ 
(herto  fubmitted  the  faid  laftrmentloned  difference  to  the  judge- 
ment and  determination  of  fuch  arbitrators  aforeiaid,  but  have  al* 
ways  hitherto  refufed,  and  ilill  refufe  fo  to  do,  and  the  faid  laft- 
pentioned  lofs  and  differegce,  and  every  part  thereof,  ftill  re- 
mains wholly  due  and  unfatisfied,  contrary  to  the  form  and  eiFeft 
of  the  faid  lail- mentioned  deed  or  policy  of  affurance,  and  of  the 
faid  covenant  of  the  faid  Thomas  Worfley  fo  made  in  that  behalf 
^s  aforefaid:  And  fo  the  faid  Jacob  Charles  and  Charles  John  in 
fzSL  (ay,-  that  the  faid  Thomas  Worfley  hath  not  kept  his  faid  co* 
venant  fo  made  with  the  faid  Jofeph  Thomas  and  James  Wilder  as 
aforefaid,  but  bath  broken  the  fame,  and  to  keep  the  fame  with 
them  before  they  became  bankrupts,  or  with  the  faid  Jacob 
Charles  and  Chdrles  John,  iince  the  faid  Jofeph  Thomas  and 
Tames  Wilder  became  bankrupts,  the  (aid  1  homas  Worfley  hath 
hitherto  wholly  refufed,  and  Itill  doth  refufe,  to  the  damage  of 
the  faid  Jacob  Charles  and  t^barles  John  of  ton  tbou^d  pounds ; 
and  therefore  they  bring  fuit^  &c« 

AND  the  faid  Thomas  Worfley,  by  Edward  WoUiionecraft  ift  Pfca^  !«*. 
his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c«  '''P^  ^^  "^^* 
and  as  to  the  fuppofed  breach  of  covenant  in  the  (aid  flrft  Count  ^^^ 
of  the  faid  declaration  mentioned,  the  (aid  Thomas  Worfley  (aySf 
that  the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles  John 
Hemans,  aflignees  of  the  eftate  and  ene£ls  of  the  faid  Jofeph 
Thomas  Lockyer  and  James  Wilder  Bream  as  aforeiaid,  ought 
not  to  have  or  maintain  their  aforefaid  a^ion  thereof  againft  him; 
becaufe  he  (ays,  that  the  faid  Jofeph  Thomas,  and  James  Wilder 
were  not  interefted  in  the  leale  of  the  faid  dwelling  houfe  in  thQ 
faid  firfl  Count  of  the  faid  declaration  mentioned,  or  in  any  houfe-* 
hold  goods,  printed  books,  flock,  and  utenfils,  wearing  apparel^ 
plate,  china,  glafs,  and  looking-glafs,  plates,  liquors,  and  mathe^ 
matical  and  mufical  inftruments,  burnt,  confumed,  bft  and  de« 
firoyed  by  fire  therein  in  manner  and  form  as  the  faid  Jacob  Woo<^ 
Cbiiiles  I^ogers^  and  Cbailes  John  Hemans^  aflignees  ^  afore« 

faid. 
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(aid,  have  above  in  the  faid  firft  Count  in  that  behalf  a]Ie<Iged ; 

and  of  this  he  the  faid  Thomas  Worfley  puts  himfelf  upon  the 
9d,  Tire  hap-  country,  &c. :  And  for  further  plea  in  this  behalf  as  to  the 
prntd  by  frfud,  fuppofed  breach  of  covenant  in  the  (aid  firft  Count  of  the  iaid 

Ikt  rf^bSS^.'^^^'^^^^'^"^^^  f?*^  Thomas  Worfley,  by  the  like  leave  of  the 
ippo.  *  court  here  for  this  purpofe  had  and  obtained  according  to  the  form 

of  the  ftatute  in  that  cafe  made  and  provided^  fays,  that  the  (aid 
Jacob  Wood,  Charles  Rogers,  and  Charles  John  Hemans,  af- 
ngnees  as  aforelaid,  ought  not  to  have  or  maintain  their  aforefaid 
adion  thereof  againft  him ;  becaufe  he  fays,  that  the  fiippoied 
lofs  and  damage  in  the  faid  firft  Count  of  the  faid  declaration  men« 
tioned,  happened  and  was  occaiioned  by  the  fraud  and  evil  prac- 
tice of  the  faid  Jofcph  Thomas  and  James  Wilder,  or  one  of  then 
by  themfelves,  or  their  fcrvants  and  agents  in  that  behalf,  to  wit, 
at  London  aforefaid,  in  the  parifh  and  ward  aforefaid ;  and  this  he 
the  faid  Thomas  Worfley  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  faid  Jacob  Wooci,  Charles  Rogers,  and  Charles 
John  Hemans,  aflignees  as  aforefaid  ought  not  to  have  or  main- 
3d,  Thttmtnif-  tain  the  aforefaid  a^^ion  thereof  againft  him :  And  for  further  plea 
err  and  church-  in  this  behalf  as  to  the  faid  fuppofed  breach  of  covenant  in  the  faid 
warden  did  not  firft  Count  of  the  faid  declaration  mentioned,  the  (aid  Thomas 
«rtificalewfr  Worfley,  by  like  leive  of  the  court  here  for  this  purpofe  firft  had 
jout    reaibnabie  ^^^  obtained,  according  to  the  form  of  the  (hitute  in  fuch  cafe 
and     piobabk  made  and  provided,  fays,   that  the  faid  -Jacob  Wood,  Charles 
M»ik»  Rogers,  and  Charles  John  Hemans  ought  not  to  have  or  main« 

tain  their  aforefaid  adion  thereof  againft  him ;  becaufe  he  fays, 
that  the  faid  mintfler  and  churchwardens  in  the  faid  jirji  Count 
mentioned^  did  not  refufe^  and  everjince  have  not  refufedy  andJiiU 
do  not  refufty  wrongfully  and  injunoufly,  without  any  reafonablc 
or  probable  caufc  whatfoever  for  fo  doing,  to  fxgnfucb  certificate 
€ts  in  the  faid  firft  Count  is  mentioned  in  manner  and  form  as  the 
faid  Jacob   Wood^  Charles  Rogers^  and  Charles  John  Hemanr^ 
aiSgne^s  as  aforefaid,  have  above  in  the  faid  firft  Count  in  that 
behalf  alledged  ;  and  of  this  he  the  faid  Thomas  Worfley  puts  him-^ 
4th,  Plea  to  adfelfupon  the  country,  &c. :  And  for  further  plea  in  this  behalf  as 
Count  like  the  to  the  faid  fuppofed  breach  of  covenant  in  the  faid  fecond  Count  of 
^^  the  faid  declaration  mentioned^  the  faid  Thomas  Worfley  fays, 

that  the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles'  John 
Hemans,  afli^ees  as  aforefaid^  ought  not  to  have  or  maintain 
their  aforefaid  a£^ion  thereof  againft  him ;  becaufe  he  fays,  that 
the  faid  Jofcph  Thomas  and  James  Wildtr  were  not  intercfled  in 
the  leafc  of  the  faid  dwelling  houfe  in  the  faid  fecond  Count  in  the 
faid  declaration  mentioned,  or  in  any  houfehold  goods,  furniture, 
books,  ftock,  and  utenfils,  wearing  apparel,  plate,  china,  glafs, 
and  iooking'glafs  plates,  liquors,  and  mathematical  and  muficat 
inftruments,  burnt,  confumed,  loft,  and  defboyed  by  fire  therein, 
In  manner  and  form  as  the  faid  Jacob  Wood,  Charles  Roger?, 
Snd  Charles  John  Hemans,  af&gnees  as  aforefaid,  have  above  in 
the  faid  fecond  Count  in  that  behalf  alledged  ;  and  of  this  he  the 
5th  Plea  jike  §4.  ft^d  Tbdmas  Worfloy  puts  himfelf  upon  the  country,^  &c, ;   And 

for 
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for  further  plea  in  this  behalf  as  to  the  faid  fuppoAd  breach  of  06^^ 
veaant  in  the  faid  fecond  Count  of  the  faid  declaration  mentioned^ 
the  faid  Thomas  Worfley,  bv  likp  leave  of  the  court  here  for  thi» 
purpofe  firft  liad  and  obtainea>  according  to  the  form  of  the  ftatutof 
in  fuch  ca^e  made  and  provided,  fa js,  that  the  faid  Jacob  Wood, 
Charles  Rogers,  and  Charles  John  Hemans,  aifignees'as  afore- 
(kid^  ought  not  to  have  or  maintain  their  aforefaid  aAion  thereof 
againft  him;  becaufe  he  fays,  that  the  faid  fuppofed  lofs  and 
damage  in  the  faid  fecond  Count  of  the  faid  declaration  mentioned^ 
happened  and  was  occafion^d  by  the  fraud  and  evil  practice  of  the 
iaid  Jofeph  Thomas  and  James  Wilder,  or  one  of  them,  by  them* 
felves  or  their  fervants  and  agents,  in  that  behalf,  to  wit,  at  Lon* 
don  afore(aid,  in  the  pari(h  and  ward  aforelaid ;  and  this  he  the 
ikid  Thomas  Worfley  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  iaid  Jacob  Wood,  Charles  Rogers,  and  Charles 
John  Hemans,  af&gnees  as  aforefaid,  ought  to  have  or  maintain 
their  aforefaid  action  thereof  againft  him,  ice. :  And  for  a  further    .p.  . 

plea  in  this  behalf  as  to  the  faid  fuppofed  breach  of  covenant  in  the  countHiave  not 
faid  fecond  Count  oftheL  iaid   declaration  mentioned,  the  faid  procured cenifi. 
Thomas  Worfley,  by  like  leave  of  the  court  here  for  this  purpofe  cate  from  minif- 
firft  had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch  ^*"»      ^^^^^^ 
cafe  made  and  provided,  fays,  that  the  faid  Jacob  Wood,  Charles  J^^aWc  ^n. 
Rogers,  and  Charles  John  Hemans,  affignees  as  aforefaid,  ought  habiunu,  &c 
not  to  have  or  maintain  their  aforefaid  aSion  thereof  againft  him  ; 
becaufe  he  fays,  *<  that  the  faid  dwell ing-houfe  in  the  faid  deed  poll, 
or  policy  of  aiTurance  from  thence  until  and  at  the  time  of  the 
fuppofed  lofs  in  the  iaid  fecond  Count  of  the  faid  declaration  men- 
tioned, was  fttuated  in  tliepariih  of  St.  Paul,  Covent-Garden,  in 
die  county  of  Middlefex,  and  that  neither  the  faid  Jofeph  Thomas 
Lockyer  and  James  Wilder  Bream,   nor  the  faid  Jacob  Wood, 
Charles  Rogers,  and  Charles  John  Hemans,  aiHgnees  as  afore- 
faid, have  nor  hath  any  of  them  procured  any  fuch  certificate 
under  the  hands  of  the  minrftcr,  church-wardens,  and  any  re« 
fpedable  inhabitants  of  the  faid  pariih  of  St.  Paul,  Covenc-Gardcn, 
Dot  concerned  in  the  faid  fuppofed  lofs,  as  is  mentioned  and  re- 
quired in  that  behalf,  in  and  by  the  faid  printed  propofals  in  the 
faid  declaration  and  policy  of  amirance  mentioned.;''    and  this  he 
die  faid  Thomas  Worilcy  is  ready  to  verify ;    wherefore  he  prays 
judgment  if  the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles 
John  Hemans  ought .  to  have  or  maintain  their  aforefaid  a£lion 
thereof  againft  him,  &c.  J.  Adair, 

And  the  (aid  Jacob  Wood,  Charles  Rogers,  and  Charles  John  Replication, 
Hemans,  as  to  the  plea  of  the  iaid  Thomas  Woiiley  by  him  firfl  taking  iflue  oa 
above  pleaded  in  bar,  as  to  the  faid  breach  of  covenant  m  theiiril  aU  the  pleas,  ex- 
Count  of  the  faid  declaration  mentioned,  and  whereof  the  faid  Jo^'^Jl'//*^^ 
Thomas  Woriley  puts  himfelf  upon  the  country  do  fo  likewife :  ruptsdidasfoon 
And  as  to  the  uiid  plea  of  the  faid  Thomas  Woriley,  by  him.  as  poffibic  pro* 

duce    two   in* 
htbitants,  but  that  tbc  tnioiAcr  and  chvrcii-wardens^  without  any  reafonable  caufc,  re&tfcd  to  fign  a 

a  fecondly 
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fccondly  above  pleaded  in  bar  as  to  the  breach  of  covenant  in  tte 
firft  Count  of  the  faid  declaration  mentioned,  the  (aid  Jacob  Wood, 
Charles  Rogers,  and  Charles  John  Hetnans,  fay,  that  they  by 
reafon  of  any  thing  in  that  plea  alledged,  ought  not  to  be  barrra 
from  having  and  maintaining  their  faid  adion  thereof  againft  the 
faid  Thomas  Worfley ;  becaufe  they  fay,  that  the  faid  lofs  and 
damage  in  the  faid  firft  Count  of  the  faid  declaration  mentioned, 
did  not  happen  and  was  not  occafioned  hy  the  fraud  aiid  evil  prac- 
tice of  the  faid  Jofeph  Thomas  and  James  Wilder,  or  one  of  them^ 
by  themfelves  or  their  fervants  and  agents  in  that  behaif,  in  man- 
ner and  form  as  the  faid  Thomas  Worfley  in  his  faid  plea  feconiHy; 
above  pkaded  in  bar  to  the  (aid  breach  of  covenant  in  the  (afd' 
flrft  Count  of  the  faid  declaration  mentioned  hath  above  alledged; 
and  this  the  faid  Jacob  Wood,  Chales  Itogers,  and  Charles  Joht 
Hemans  pray  may  be  enquired  of  by  the  country^  Sc.  v  And  as  to 
the  plea  of  the  faid  Thomas  Worfley  by  him  thirdly  above  plead- 
ed in  bar  as  to  the  breach  of  covenant  in  the  faid  iirft  Count  of 
the  (aid  declaration  mentioned,  and  whereof  the  faid  Thomas' 
/  Worfley  puts  himfelf  upon  the  country,   they  the  faid  Jacob' 
Wood,  Charles  Rogers,  and  Charles  J6hn  Hemans  dofo  Ukewifei 
And  as  to  the  plea  of  the  faid  Thomas  Worfley  by  him  firft  above" 
}:ieaded  in  bar  as  to  the  breach  of  covenant  in  the  fecond  Count  of 
the  (aid  declaration  mentioned,  and  Whereof  the  faid  Thomas' 
Worfley  puts  hrmfelf  upon  tht' country y  the  faid  Jacob  Wood, 
Charles  Rogers,  and  Charles  John  Hemans  do  fo  Ukewifei  And 
as  to  the  plea  of  the  faid  Thomas  Worfley  by  him  fecondly  above 
pleaded  in  bar  as  to  the  breach  of  covenant  in  the' feconcf  Count 
of  the  &id  declaration  mentioned,  the  faid  Jacob  Wbod',  Charles 
Rogers,  and  Charles  John  Hemans  fay,  that  they,  by  reafon  of 
any  thing  in  that  plea  alledged,  ought  not  to  be  barred  from  hav* 
ing  and  maintaining  their  faid  action  thereof  againft'  the  faid 
Thomas  Worfley  j  becaufe  they  fay,  that  the  faid  lofs  and  damage 
in  the  (aid  fecond  Count  of  the  (aid  declaration  mentioned,  did 
not  happen,  and  was  not  occafioned  by  the  fraud  and  evil  prac- 
tice of  the  (aid  Jofeph  Thomas  and  James  Wilder,   or  one  of 
them,  by  themfelves  or  their  fervants  and  agents,  in  that  behalf,. 
in  manner  and  form  as  the  faid  Thomas  Worfley  in  his  faid  plea 
fecondly  above  pleaded  in  bar  to  the  breach  of  covenant  in  the  (aid 
fecond  Count  in  the  faid  declaration  mentioned  ha^h"  above  al-- 
ledged  j    and  this  the  faid  Jacob  'Wo6d,   Charles  Rogers,  and- 
Charles  John  Hemans  pray  may  be  enquired  of  by  xYi€'coUht'ryytffc. : 
And.  as  to  the  plea  of  the  faid  Thopias  Worfley  by  him  laftly 
-     above  pleaded  in  bar  as  to  the  breach  of  covenant  irt^the'  fecond 
Count  of  the  faid  declaration  mentioned,   ther  the 'fait!  Jacob* 
Wood,  Charles  Roger?^   and  Charksjohn  Hefnans  fay,  that* 
they,  by  reafon  of  any  thing  in  that  plea  alledged,  oUght  not  to 
be  barred  from  having  and  mamtaining  their  faid  adion  'agaln(tfh^ 
faid  Thomas  Worfley  ;   becaufe  they  fay,  **  that  the*  fdd  T^/ij^ii' 
Thomas  and  James  VVilder  did^  as/oon  as  po/pbU^Ut' their  (aid^ 
U/sy  and  before  they  became  bankrupts^  to  wit,  on  the  faid  firft  d^. 

of 
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of  Julyi  in  the  year-  of  Our  Lord  17921  procure  and  deliver  to 
the  faid  company  at  their /aid  office  fuch  certificate  as  is  mention* 
ed  and  required  in  that  behalf,  in  and  bv  the  faid  printed  pro* 
pofals  in  this  faid  declaration  and  policy  of  aiTurance  mentioned, 
under  the  hands  of  divers  reputable  houfeholders  of  the  faid  parifh 
of  St.  Paul,  Covent-Garden,  in  which  parifli  the  faid  dwelling* 
houfe  was  fituate,  not  concerned  in  the  lofs,  to  wit)  one  Wil- 
liam Smith,  one  Elizabeth  Rippon,  one  John  Ellis^  one  y,  E. 
BurghaU\  but  that  the  minifter  and  church- wardens  of  the  faid. 
parifli  have  wrongfully  refufed  to  fign  any  fuch  certificate^^ 
without  any  reafonabU  or  probable  caufe  whatfoever  for  fo  doin?, 
to  wit,  at  London  aforefaid,  in  the  parifh  and  ward  aforefaid  ; 
whereof  the  faid  company  afterwards,  to  wit,  on  the  faid  firft  day 
of  jMly>  in  the  year  of  Our  Lord  1792  aforefaid,  there  had 
notice ;  and  this  the  faid  Jacob  Wood,  Charles  Rogers,  and 
Charles  John  Homans  are  ready  to  verify;  wherefore  they  pray- 
judgment  and  their  damages,  by  reafon  of  the  breach  of  covenant 
in  the  faid  fecond  Count  of  the  faid  declaration  above  mentioned, 
tQ  be  adjudged  to  them,  &c« 

S.Le  Blakc« 

And  the  faid  Thomas  Worfley,  as  to  the  faid  feveral  replica-  Rejoinder^  that 
tions  of  the  ftid  Jacob  Wood,  Charles  Rogers,  and  Charles  John  they   did    not 
Hemans,  whereof  they  have  prayed  that  it  maybe  enquired  of  by  ^r^ngfiiUy  r«- 
the  country^  doth  the  like:  And  as  to  the  faid  plea  by  them  in      ^* 
reply  pleaded  to  his  faid  plea  by  him  laftly  above  pleaded  in  bar,  as 
to  the  breach  of  covenant  in  the  faid  fecond  Count  of  the  faid 
declaration  mentioned,  fays,  that  they,  by  reafon  of  any  thing 
therein  aiiedged,  ought  not  to  have  or  maintain  their  aforefaid 
a<Sion    againft  him ;    becaufe,   protefting  that  the  faid  Jofeph 
Thomas  and  James  Wilder  did  not  procure  and  deliver  to  the 
faid  Company  any  fuch  certificate  as  in  that  replication  is  men- 
tioned, for  rejoinder  in  this  behalf  the  faid  Thomas  Worfley  fays, 
'*  that  the  faid  minifler  and  church -wardens  of  the  faid  parim  have 
not  Hvrongfully  refufed  and  do  refufe  to  fign  any  fuch  certificate, 
without  any  reafonable  or  probable  caufe  whatfoever  for  fo  doing, 
in  manner  and  form  as  in  that  replication  is  aiiedged s"  and  of  this 
he  puts  htmfelf  upon  the  country,  &c. 

J.  APAIR. 

1 

And  the  (aid  Jacob  Wood,  Charles  Rogers,  and  Charles  John  "Smrrfjoioder, 
Heinahs,  as  to  the  plea  of  the  faid  Thomas  Worfley  by  him  above  **^  **'"• . . ,  ^^ 
pleaded,  by  way  of  rejoinder  to  the  faid  plea  by  them  in  reply  '   *  • 

pleaded  to  his  faid  plea  by  him  la(!ly  above  pleaded  in  bar,  as  to  the 
breach  of  covenant  in  the  faid  fecond  Count  of  the  faid  declara- 
tion mentioned,  and  whereof  the  faid  Thomas  Worfley  hath  put 
hipifeif  upon  the  country,  they  the  faid  Jacob  Wood,  Charles 
Rogers,  and  Charles  John  Hemans  do  the  like;  therefore,  as 
well  to  try  this  iflue  as  the  faid  feveral  ifl'ues  above  joined,  the 
iheriffs  arc  commanded  that  they  caufe  to  come  here  in  three 

weeks 
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veeks  of  the  Holy  Trinity  twelve,  &c.  by  whom,  &c.  and  vAS 
neither,  &c.  to  recognize,  &c.  becaufe,  as  well,  &c« 

jamtttffMU  At  which  day  the  jury  betweeri  the  parties  of  the  plea  afore(ai<f 
was  refpited  here  until  the  morrow  of  Ail  Souls  then  next  follow- 
ing, unlefs  Sir  Janies  Eyre,  knight,  the  king's  chief  juftice  of 
the  bench  here,  ailigned  by  form  of  the  ftaiitce,*  6cc.  mould  firft 
come  on  Friday  the  eleventh  day  of  July,  at  the  Guildhall  of  the 
city  of  London ;  and  now  here,  at  this  day,  come  the  (aid  Jacob 
Wood,  Charles  Rogers,  and  Charles  John  Hemans,  by  their  (kid 
attorney,  and  the  faid  chief  juftice,  before  whom,  &C/  hath  fcnt 
here  bis  record  in  thefe  words ; 

f^m.  Afterwards,  that  is  to  (ay,  upon  the  day  and  yea^,  and  at  thtf 

blace  within  mentioned,  before  the  right  honourable  Sir  Jamet 
xilyre,  kiiight,  the  chief  juftice  within  named,  come,  as  wdi  the 
within  named  Jacob  Wood,  Charles  Rogers,  and  Charles  John 
Hemans,  by  their  attorney  within  mentione^d,  as  d»e  within 
named  Thomas  Worfley,  by  his  attorney  aMa  within  mentT&ned  ^ 
and  the  jurors  of  the  jury  within  mcntioncc^,  being  empamneled 
according  ta  the  form  of  the  ftatute  in  that  cafe  made  and  provid- 
ed, and  called,  fomc  of  them,  that  is  to  fay,-  John  Witkinibliy 
John  Peter  Hankey,  John  Everth,  and  James  Baril  appear,  and 
on  that  jury  they  are  fworn  ^  and  becaufe  the  reft  of  the  jurors 
of  that  jury  have  not  appeared,  others  of  the  byftanders,  by  the 
flierifF,  at  the  requcft  of  the  (aid  Jacob,  Charles  Rogers,  and 
Charles  John  Hemans,  and  by  the  command  of  the  bid  chief  juf* 

wH  Iflbc  tice,  are  newly  fet  down  in  and  added  to  the  pannel,  according  to 

the  form  of  the  ftatute :  And  the  jurors  fo  added,  that  is  to  iky, 
Jofeph  Na(b,  William  Bartholomew,  GeorgCi  Hughes^  John 
Thomas^,  William  How,  John  l^ayne,  Jofeph  Summers,  and 
James  Stockford,  together  with  the  jurors  aforefaid^  being  fwora 
to  declare  the  truth  touching  the  matters  within  contained  as  to 
the  iftue  iirft  within  joined  between  the  parties  on  their  oath,  fay, 
that  Jofeph  Thomas  Lockyer  and  James  Wilder  Bream,  in  the 
within  declaration  named,  were  interefted  in  the  lea(c  of  die 
dwelling-houfe  in  the  firft  Count  of  tl^e  faid  declaration  mention* 
cd,  and  were  interefted  in  the  houfehold  goods,  printed  books, 
ftock,  and  utenfils,  wearing  apparel,  plate,  china,  glafs,  and 
looking-glafs  plates,  liquors,  and  mathematical  and  mufical  in- 
firuments,  burnt,  confumed,  loft,  and  dcftroyed  by  (ire  therein  in 
manner  and  form  as  the  faid  Jacob,  Charles  Refers,  and  Charles 

tAUfbc^  John  Hemans,  have  within  in  pleading  allcdged  :  And  as  to  the 

ifTue  fecondly  within  joined  between  the  parties,  the  jurors  afore« 
faid,  on  their  oath  aforefaid,  further  fay,  that  the  minifter  and 
church -wardens  in  the  firft  Count  of  the  faid  declaration  mention* 
ed,  did  rcfufe,  and  have  refufed,  and  ftill  do  rcfufe,  wrongfuOy 
and  injurioufly,  without  any  reafonable  or  probable  caufe  whatfo* 
ever  for  fo  doing,  to  fign  fuch  certificate  as  in  the  faid  firft  Cocint 
is  mentioned,  in  maiuicr  and  form  as  the  laid  Jacob,  Charles 

Rogers, 
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K.o^rs,  and  Charles  John  have  within  in  pleading  alio  alledged  t 
And  as  to  the  iflue  thirdly  within  joined  between  the  parties,  the  To  3d  IlTue. 
Jurors  aforefaid)  on  their  oath  aforelaid,  further  fay,  that  the  faid 
Jofeph  Thomas  and  James  Wilder  were  intereftcd  in  the  Icafe  of 
the  (aid  dwelUngohoufe,  in  the  fecond  Count  of  the  within  decla- 
ration mentioned,  and  in  the  houfehold  goods,  furniture,  books, 
fiock,    and   utenfils,   wearing  apparel,  plate,  china^  glafs,  and 
]ooking-gIafs  plates,  liquors,  and  mathematical  and  mufical  iti- 
ilruixients,  burnt,  confumed,  loft,  and  deftroyed  by  fire  therein, 
in    manner  and   form  as  the  faid  Jacob,  Charles  Rogers,  and 
Charles  John  have  within  in  pleading  alfo  alledged  :  And  as  to  the  jq  ^ih  \(f^^^ 
liTue  fourthly  within  joined  between  the  parties,  the  jurors  afore- 
fatd   fay,  that  the  lofs  and  damage  in  the  firft  Count  of  the  faid 
declaration  mentioned  did  not  happen  and  was  not  occafioned  by 
the  fraud  or  evil  pra£tice  of  the  (aid  Jofeph  Thomas  and  James 
'Wilder,  or  either  of  them,  by  tbemfelves  or  their  fervants  or 
agents,  in  that  behalf,  in  manner  and  form  as  the  faid  Thomas 
'Worfley  hath  within  in  pleading  alfo  alledged :  And  as  to  the  ifiue  to  5th  liTae. 
fifthly  within  joined  between  the  faid  parties,  the  jurors  aforefaid, 
on  their  oath  aforefaid ,  further  fay,  that  the  lofs  or  damage  in  the  faid 
fecond  Count  of  the  faid  declaration  mentioned^  did  not  happen  and 
was  not  occaAoned  by  the  fraud  or  evil  prad^ice  of  the  faid  Jofeph 
Thomas  and  James  Wilder,  or  either  of  them ,  by  themfel  ves  or  their 
fervants  or  agents,  in  that  behalf,  in  manner  and  form  as  the  faid 
Thomas  Worfley  hath  in  his  faid  plea  fecondly  pleaded  in  bar  as  to 
the  breach  of  covenant  in  the  faid  fecond  Count  of  the  faid  declara* 
tion  alledged  :  And  as  to  the  iffue  laftly  within  joined  between  the       cu-ff 
parties,  the  jurors  aforefaid,  on  their  oath  aforefaid,  further  fay,    ^ 
that  the  minifter  and  church- wardens  in  the  faid  fecond  Count  of 
the  faid  declaration  mentioned,  have  wrongfully  rcfufed,  and  ftill  do 
refufe  to  fign  fuch  certificate  as  is  mentioned  and  required  in  that 
behalf,  in  and  by  the  faid  printed  propofals  in  the  faid  declaration 
and  policy  of  afiu ranee  mentioned,  without  any  reafonable  caufe 
whatfoever  for  fo  doing,  in  ipanner  and  form  as  the  (aid  Jacob, 
Charles  Rogers,  and  Charles  John  Hemans,  have  within,  in  their 
replication   to  the  faid   plea  of  the  faid    Thomas   Worfley  by 
him  laftly  within  pleaded  in  bar  as  to  the  breach  of  covenant 
in  the  (aid  fecond  Count  of  the  faid  declaration  within  men- 
tioned alledged  j  and  they  aflefs  the  damages  of  the  faid  Jacob,  3,0001    dama- 
Charles  Rogers,  and  Charles  John  Hemans,  by  reafon  of  the  ^es. 
premifes,  over  and  befides  their  cofts  and  charges  by  them  in  and 
about  their  fuit  in  this  behalf  expended,  to  three  thouland  pounds, 
and  for  thofe  cofts  and  charges  to  forty  ftiillings.     And  becaufe  ^  .      ^v  v  - 
the  juitices  here  are   willing  to  advile  themlelves  01  ana  upon  ^^^^ 
the  premifes  before  they  give  judgment  thereon,  day  is  given  to 
the  parties  aforefaid  here  until  in  eight  days  of  Sc.  Hilary,  to  hear 
their  judgment  thereon,  for  that  the  faid  julHces  here  thereon  are 
not  yet,  &c. ;  at  which  day  here  come  the  faid  Jacob  Wood, 
Charles  Rogers,  and  Charles  John  Hemans,  by  their  faid  attorney ; 
and  ^becaufe  the  faid  juftices  here  are  willing  further  to  advife 
Vol.  III.  D  d  them- 
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Continuances  themfelves  of  and  upon  the  premifes  befoYe  they  give  judgmenf 
hy  Set  djtui,  thereon,  further  day  is  given  to  the  parties  aforcfaid  here  until  in  fif- 
teen days  of  Eafter,  to  hear  their  judgment  thereon,  for  that  the  laid 
juftices  here  thereon  arc  not  yet,  &c. ;  at  which  day  here  come 
the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles  John  Hemans, 
by  their  faid  attorney;  and  becaufe  the  juftices  here  are  willing 
further  to  advife  themfelves  of  and  upon  the  premifes  before  they 
give  judgment  thereon,  further  day  is  given  to  th^  parties  afore- 
laid  here  until  on  the  morrow  of  the  Holy  Trinity,  to  hear  tfadr 
judgment  thereon,  for  that  the  faid  juftices  here  thereon  are  not 
yet,  &c.  I  at  which  day  here  come  the  faid  Jacob  Wood,  Charles 
Kogers,  and  Charles  John  Hemans,  by  their  faid  attorney,  and 
hereupon,  the  premifes  being  feen  and  by  the  juftices  here  fiilly 
underftood,  it  is  confidered  that  the  faid  Jacob  Wood,  Charles 
Rogers,  and  Charles  John  Hemans,  as  affignees  as  aforefaid,  re- 
cover againft  the  faid  Thomas  Worfiey,  their  damages  aforefaid, 
to  three  thoufandand  two  pounds,  by  the  jury  aforeiaid,  in  form 
aflefled ;  and  alfo  four  hundred  and  eleven  pounds  ten  (hil- 
lings to  the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles  Joba 
Hemans,  at  their  requeft,  for  their  cofts  and  charges  aforefaid,  by 
the  court  here  for  increafe  adjudged,  which  faid  damages,  in  the 
whole,  amount  to  three  thoufand  four  hundred  and  thirteen  pounds 
ten  {hillings :  And  the  (aid  Thomas  Worfiey,  in  mercy,  &c. 

Aflignmeot   of      Afterwards,  to  wit,  on  Saturday  next  after  eight  days  of  St. 

ciTOTt  Hilary,  in  this  fame  term,  before  our  lord  the  king  at  Weftmin« 

fter,  comes  the  faid  Thomas  Worfiey,  by  Edward  WoUftoncraft 
his  attorney,  and  faith,  that  in  the  record  and  proceedings  afote- 
faid,  and  alfo*  in  giving  the  judgment  aforefaid,  there  is  manifeft 
error,  in  this,  to  wit,  that  the  declaration  aforefaid,  and  the  mat- 
ters therein  contained,  and  alfo  the  replication  and  other  plead- 
ings of  the  faid  Jacob  Wood,  Charles  Rogers,  and  Charles  John 
Hemans,  are  not  fufKcient  in  law  for  them  to  have  or  maintain 
their  faid  a£^ion  againft  him ;  there  is  alfo  error  in  this,  that  by 
the  record  aforefaid  it  appears,  ttiat  the  judgment  in  the  plea  afbre-' 
faid   given,   was  fo  given  for  the  faid  Jacob  Waod,   Charles 
Rogers,   and  Charles  John  Hemans  againft  the  faid  Thomas 
Worfiey,  whereas,  by  the  law  of  the  land,  that  judgment  ought 
to  have  been  given  for  the  faid  Thomas  againlt  the  (aid  Jacob 
Wood,  Charles  Rogers,  and  Charles  John  Hemans ;  and  he  the 
faid  Thomas  prays,  that  for  the  errors  aforefaid,  and  other  errors 
manifeft  on  the  faid  record  and  proceedings,  the  judgment  afore- 
faid may  be  reverfcd,  annulled,  and  held  entirely  for  nothing, 
and  that  he  may  be  rcftored  to  all  that  he  hath  loft  thereby,  and 
that  the  faid  Jacob  Wood,  Charles  Rogers,    and  Charles  John 
Hemans  may  rejoin  tothefe  errors,  &c.  Geo.  Wood, 

Joinder  In  error.      ^"^  ^^^  ^^^^  Jacob  Wood,  Charles  Rogers,  and  Charles  John 

"  Hemans,  by  Alexander  Annefley  their  attorney,  fay,  that  the  faid 

judgment  oUght  not  to  be  reverfed,  annulled,  or  "held  for  nothing, 

by  reafon  of  any  thing  above  alledged  j  becaufe  they  fay,*  that 
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there  is  not  any  error  either  in  the  record  or  proceedings  afore- 
iaid,  or  in  the  declaration  or  replication,  or  other  pleadings  of  the 
laid  Jacob  Wood,  Charles  Rogers,  and  Charles  John  Hemans, 
or  in  the  giving  of  the  judgment  afore faid^  and  they  pray  that  the 
court  here  may  proceed  to  the  examination,  as  well  of  the  record 
and  proceedings  aforefaid,  as  of  the  matter  above  afligncd  for 
error,  and  that  the  faid  judgment  may  be  in  all  things  afHrmed. 

William  Lambe, 

Judgment  in  C.  B.  reverfed  in  B.  R.      miniAer,  See,  was  a  condition  and  prece* . 
See  6.  T.  R.  7 10.  reputed  and  decided     dent  to  the  right  of  phintift*  below  10  rc« 
that  the  procuring  a  certificate  of  the     cover.  Sec  poll.  4x1.  Oldham  i/.Bewici&e, 


LANCASHIRE,  to  wit.    Edward  Crurapfty  complains  of  Decoration  a." 
Thomas  Staniforth,  Jofeph  Brooks,  and  Benjamin  ITcywood,  be-  ga»nft  thr  focie- 
fng  in  the  cuftody  of  the  marflial  of  the  marOialfea  of  our  lord  the  ^^fp^^*" Office" 
now  king,  before  the  king  himfclf,  in  a  plea  of  breach  of  cove-  on^a^'poiicy^Gf 
nant ;  for  that  whereas  by  a  certain  deed-poll  or  policy  of  afli^^-  affurarxe  of  the 
ranee  made  thefirft  day  of  November,  in  the  year  of  Our  Lord  dwdiing-houfc, 
1792,  at  Liverpool,  in  the  county  of  Lancafter,fealed  with  the  feals  ^^^  '"  ^"^*^» 
of  the  faid  Thomas,  Jofeph,  and  Benjamin,  and  which  faid  Tho-  J,"„^aa^' ^ hen 
mas,  Jofeph,  and  Benjamin,  were  three  of  the  parties  or  adling  the  original  deed 
members  of  the  fociety  of  the  Liverpool  Fire  Office  hereafter  waiJold 
mentioned  (but  which  faid  deed  is  loft  and  deftroyed  by  accident) 
reciting  that  the  faid  Edward,  by  the  name  of  Edward  Crumpfty, 
janior)  of  Liverpool,  grocer,  had  paid  the  fum  of  fixteen  fhilliiigs 
and  four-pence  to  the  lociety  of  the  Liverpool  Fire  Office,   and 
agreed  to  pay,  or  caufe  to  be  paid  to  them  at  their  faid  office,  the 
fum  of  fourteen  ihillings  on  the  firft  day  of  January  1794,  and  the 
like  fum  of  fourteen  fliillings  yearly  on  the  firft  day  of  January 
during  the  continuance  of  that,  policy,  for  infurance  from  lofs  or 
damage  by  fire,  of  ftock  in  trade  fix  hundred  and  fifty  pounds,  of 
houfehold  goods  fifty  pounds,  in  his  dwelling-houfe   and  (hop, 
No.  29,  in  Park-lane,  Liverpool,  brick,  flated,  and  no  hazardous 
trade  on  goods  allowed  therein,  that  from  the  date  of  the  faicf 
deed-poll,  and  fo  long  as  the  faid  Edward  Crumpfty  fhould  duly 
pay,  or  caufe  to  be  paid,  the  faid  fum  of  fourteen  (hillings  at  the 
times  and  places  aforefaid,  and  the  truftees  or  adling  members  of 
the  faid  fociety  for  the  time  being  (hould  agree  to  accept  the  fame, 
and  the  ftock  and  fund  of  the  faid  fociety  fhould  be  fubjed  and  liable 
to  pay  to  the  faid  Edward  Crumpfty,  his  executors,  adminiftrators, 
and  affigns,  all  fuch  his  damage  and  lofs  which  he  the  faid  Ed- 
ward Crumpfty  (hould  fufFer  by  fire,  not  exceeding  the  fum  of 
feven  hundred  pounds,  according  to   the  exa<£t  tenor  of  their 
printed  propofals,  dated  the  firft  day  of  January  1777  •  -^"^  '^^  ^^^^ 
Edward  further  fays,  that  t*we  faid  printed  propofals  in  and  by  the 
(aid  deed  poll  mentioned  and  referred  to  are  as  folldw    (that  ispropoCils      let 
to  (ay),  fr»m  the  Liverpool  Fire  Office,  in  Cable-ftreet,  for  infur-  out. 
ing  houfes  and  other  buildings,  goods,  wares,  and  merchandizes, 
from  lofs 'and  damage  by  fire,  the  great  ruin  and  deftru6lion  occa- 
iioned  by  the  drcadtul  confequences  of  accidents  by  fire,  fufHci- 
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ently  point  out  the  utility  of  offices  of  infiu^mce  againft   tfae6 
calamities,  the  good  efFedts  of  fuch  infticutions  have  been  fre- 
quently experienced,  and  many  who  would  have  been  otherwife 
reduced  to  indigence  and  beggary  have  beea  fupported  in  afflu* 
cnce,  and  enjoyed  the  comfort  and  happinefe  of  having  their  pro- 
perty fecured  from  one  of  the  greateft  dangers,  it  is  thereifore 
certainly  to  be  wiflied  that  inftitutions  of  this  nature  fliould  be 
increafed  and  extended  as  much  as  poffible  ;  with  this  view  the 
proprietors  have  eftabli(hed  this  office,  and  flatter  themfelves  their 
undertaking  will  be  confidered  as  laudable,  and  deferve  the  ap- 
probation and  fupport  of  the  public,  in  order  diat  the  infured  may 
poflefs  every  public  advantage,  and  be  fecure  in  the  pun£lual  pay* 
ment  of  any  lodes  that  may  arife,  a  fund  of  eighty  thoufand  pounds 
is  appropriated  for  carrying  this  fcheme  into  execution,  and  infii- 
rances  will  be  made  on  the  following  terms :  annual  premiums  to 
be  paid  for  infurances  fince  infured,  any  fum  not  exceeding  one 
hundred  pounds  common  infurance  two  (hillings  per  annumy  ha- 
zardous infurances  three  (hillings  per  aniium^  double  hazardous 
infurances  five  (hillings  per  annumy  from  two  hundred  pounds  to 
one  thoufand  pounds  common  infurance  two  (hillings  per  cent,  per 
annttm^  hazardous  infurance  three  (hillings  per  cent,  per  amtum^ 
double  hazardous  infurance  five  (billings  per  cenU  per  annum  from 
one  thoufand  pound  to  two  thoufand  pounds ;  common  infurances 
two  (hillings  and  fixpence  per  cent,  per  annum^  hazardous  infu- 
rance four  (hillings  per  cent,  per  annum^  double  hazardous  infu* 
ranee  feven  (hillings  and  fixpence  per  cent,  per  annum ;  from  two 
thoufand  pounds  to  three  thoufand  pounds  common  infurance  two 
(hillings  and  fixpence  per  cent,  perannum^  hazardous  infurance  five 
(hillings  per  cent,  per  annum^  and  upon  the  following  conditions : 
Article  the  firft,  all  policies  (hall  be  figned  and  fealed  by  three 
or  more  juftices  or  ading  members,  by  which  policies  may  be 
infured,  houfes  and  other  buildings,  houfehold  furniture^  prmted 
books,  goods,  wares,  merchandizes,  and  utenfils  and  implements 
in  trade,  being  the  property  of  the  perfons  infuring,  except  all 
manner  of  writing-books  of  accounts,  bills,  bonds,  tallies,  ready 
money,  jewels,  gunpowder,  piAures,  drawings,  and  prints  not  in 
trade : '  Article  the  fecond,  houfes,  buildings,  and  goods  in  tnift« 
and  merchandizes  on  commiifion  (except  as  aforelaid)    may  be 
infured,  provided  the  fame  are  declared  in  the  policy  to  be  b 
.truft  or  on  commiifion,  but  not  otherwife :  Article  the  third»  on 
befpeaking  policies,  all  perfons  are  to  depoiit  nine  (hillings  and 
fixpence  for  the  policy,  (lamp-duty,  and  mark,  and  (hall  pay  the 
premium  to  the  next  quarter-day,  andfrom  thence  for  one  year  more 
at  lead,  and  (hall,  as  long  as  the  managers  agree  to  accept  the 
fame,  make  all  future  payments  annually  at  the  faid  office,  within 
fifteen  days  after  the  day  limited  by  their  refpedive  policies,  upon 
forfeiture  of  die  benefit  thereof,  and  no  infurance  is  to  take  place 
till  the  premium  be  a£lually  paid  by  the  infured,  his,  her,  or  their 
agent  or  agents  :  Article  the  fourth,  the  feveral  heads  of  infurance 
firft,  common  infurances  are  buildings  covered  with  date,  tile,  or 
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lead,  and  built  on  all  fides  with  brick  or  ftone,  and  goods  or 
merchandizes  therein  not  hazardous,  and  where  no  hazardous 
trades  are  carried  on ;  fecond  hazardous  infurances  are  timber  or 
platfter  buildings,  and  goods  and  merchandizes  therein  not  hazard- 
ouSy  or  brick  or  ftone  buildings  wherein  hazardous  goods  or  trades 
are  depofited  or  carried  on,  fuch  as  apothecaries,  chymifts,  bread 
and  bifcuit  bakers,  coopers,  cabinet-makers,  carpenters,  colour- 
men,  fliip  and  tallow-chandlers,  ftable- keepers,  innholders,  fail 
"^and  rope  makers,  roalt-houfes,  hemp,  flax,  tallow,  pitch,  tar,  and 
turpentine;  third  double  hazardous  infurances  are  thatched  build- 
ings  and  goods,  and  merchandizes  therein,  timber  or  plaifter 
buildings  wherein  hazardous  goods  or  trades  are  depofited  or  car- 
ried on,  alfo  (hip-carpenters,  boat^builders,  china,  glafs,  earthen 
ware,  bay,  ftraw,  all  manner  of  fodder,  and  corn  unthrafhed: 
Article  the  fifth,  any  number  of  houfes,  outhoufes,  houiehold  fiir-  Article  5th. 
niture,  printed  books,  fiock  in  trade,  goods  in  truft  or  on  com* 
miffion,  or  wearing  apparel  or  plate  therein  may  be  infured  in 
one  policy,  provided  the  fum  inferted  on  each  is  particularly  men- 
tioned, and  in  all  infurances  the  premium  is  to  be  paid  for  one 
hundred  pounds,  and  if  infurances  are  defired  for  mills  a  fpecial 
agreement  may  be  made  for  the  fame,  or  any  la^rger  fums  than 
are  fpecified  in  the  tablb,  or  in  any  other  infurance  more  hazardous 
than  thofe  already  defcribed,  as  fugar-bakers,  diftillers,  or  fuch 
like,  by  reafbn  of  the  nature  of  trade  or  goods,  narrownefs  of       , 
the  place,  or  other  dangerous  eircumftances :  Article  the  fixth.  Article  6th. 
to  prevent  frauds,  perfons  infured  by  this  ofiice  (hall  receive  no 
benefit  from  their  policies  if  the  fame  houfes  or  goods,  &c.  are 
infured  in  any  other  ofEce,  unlefs  fuch  infurance  be  firft  fpecified 
and  allowed  by  an  indorfement  on  the  back  of  the  policy,  in  which 
cafe  this  office  will  pay  their  rateable  proportion  on  any  lofs  or 
damage,  and  if  any  perfon  or  perfons  (hall  infuTe  his,  her,  or  their 
houfes,  goods,  wares,  or  merchandizes,  and  (hall  caufe  the  fame 
to  be  defcribed  in  the  policy,  otherwife  than  as  they  really  are  fo, 
as  the  fame  be  infured  at  a  lower  premium  than  propofed  in  the 
table,  fuch  infurances  (ball  be  of  no  force,  nor  the  perfon  infur- 
ing  receive  any  benefit  by  fuch  policy  in  cafe  of  any  lofs  or  da- 
mage: Article  the  feventh,  no  lofs  or  damage  to  be  paid  on  fire  Article  7tb. 
happening  by  any  invafion,  foreign  enemy,  or  civil  commotion, 
or  any  milita^  or  ufurped  power  whatfoever:  Article  the  eighth,  Article  Sth. 
when  any  per(on  dies,  the  policy  and  inftrument  therein  (hall  Con- 
tinue to  the  heir,  executor,  or  adminiftrator  refpeAively,  to  whom 
the  right  of  the  premifes  infured  (hall  belong,  provided  before  any 
new  payment  made  fuch  heir,  executor,  or  adminiftrator  do  pro- 
cure his  or  her  right  to  be  indorfed  on  the  policy  at  the  faid  office, 
or  the  premium  to  be  paid  in  the  name  of  the  faid  heir,  executor, 
or  adminiftrator :  Article  the  ninth,  perfons  changing  their  habi-  Article  9tlu 
tations  or  warehoufes  may  preferve  the  benefit  ot  their  policies, 
if  the  nature  and  circumftance  of  fuch  policy  is  not  altered,  but 
fuch  infurance  will  be  of  no  force  till  fuch  removal  or  alteration 
is  allowed  by  indoriement  on  the  policy,  afliiraiices  on  buildings 
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and  goods  are  delivered  on  diftinft and  feparate  rifk5>  fo  that  the  pie« 
inium  on  goods  is  not  advanced  by  reafon  of  any  infurance  on  the. 
buildings  wherein  the  goods  are  kept,  nor  the  premium  on  the  build- 
Article  lotb.  ings  by  reafon  of  any  infurance  on  the  goods :  Article  the  tenth| 
perfons  infured  fudaining  any  lofs  or  damage  by  fire,  are  forth- 
with to  give  notice  thereof  at  the  office,  and  as  foon  as  poffible 
afterwards  deliver  in  as  particular  an  account  of  their  lofs  and  da« 
mage  as  the  nature  of  the  cafe  will  admit  of,  and  make  proof 
of  the  fame  by  oath  or  affirmation,  according  to  the  form  pra^ifed 
in  the  faid  office,  and  by  their  books  of  accounts  or  other  proper 
vouchers  as  (hall  be  reafonably  required,  and  procure  a  certificate 
under  the  hands  of  the  minifter  and  churchwardens,  together 
with  fome  other  reputable  inhabitant  of  the  parifh  not  concerned 
in  fuch  lofs,  importing  that  they  are  well  acquainted  with  the 
character  and  circumflances  of  the  perfon  or  perfons  infured,  and 
do  know  or  verily  believe  that  he,  (he,  or  they,  really  and  by 
misfortune,  without  any  fraud  or  evil  pra£tice,  have  fuftained  by 
fuch  fire  the  lofs  and  damage  as  his,  her,  or  their  lofs,  to  the  va- 
lue thereiri  mentioned ;  but  till  fuch  affidavit  and  certificate  of  fuch 
the  infureds  lofs  (hall  be  made  and  produced,  the  lofs  money  (hall 
not  be  payable,  and  if  there  appear  any  fraud  or  falfe  fwcaringj 
fuch  fufferers  (hall  be  excluded  from  all  benefit  by  their  policies, 
^and  in  cafe  any  difference  arife  between  the  office  and  the  infured 
touching  any  Jofs  or  damage,  fuch  difference -(hall  be  fubmit* 
ted  to  the  judgment  and  determination  of  arbitrators  indifFercniiy 
chofen,  whofe  award  in  writing  (hall  be  conclufive  and  binding  to 
^11  parties,  and  where  any  lofs  or  damage  is  fettled  and  adjufted, 
the  infured  is  to  receive  immediate  fatisfa<5lion  for  the  fame,  with- 
out any  deduction.  N^.B*  In  adjuftingjoffes  on  houfes  or  goods, 
no  wainfcot  or  any  fculpture  or  carved  work  is  to  be  valued  at 
more  than  three  (hillings  per  yard,  or  plate  at  more  than  five 
ihillings  and  fixpence  per  ounce.  To  encourage  the  removal  of 
goods  in  cafe  of  fire,  this  office  will  allow  the  reafonable  charges 
attending  the  fame,  and  make  good  the  lufFcrer's  lofs,  whether 
Article  ix^h,  deftroyed,  loft,  or  damaged  by  fuch  removal :  Article  the  ele- 
v-enth,  no  receipts  are  to  be  taken  for  any  premiums  of  infurance, 
but  fuch  as  are  printed  and  ifTued  for  the  faid  ofSce,  and  wit« 
neifed  by  one  of  the  clerks  or  agent  of  the  faid  office ;  perfo^is 
may  infure  for  any  number  of  years  more  than  one,  and  in  fucl^ 
frafe  there  will  be  an  abatement  of  fixpence  in  the  pound  per  an« 
num,  on  the  premiums  agreed  for,  for  every  year  except  thefirft; 
for  inftance,  in  a  comnaon  infurance  of  one  thoufand  pounds  for 
feven  years,  the  premium  to  be  paid  by  the  table  will  be  feven 
pounds,  from  which  fixpence  in  the  pound  per  annum  ^s  to  be 
^  dedudied  for  the  (aft  fix  years,  that  is,  three  (hillings  and  fix- 

pence  per  annum^  which  amounts  to  one  pound  one  (hilling^ 
and  reduces  the  fum  to  be  paid  to  five  pounds  nineteen  (hillings, 
and  in  the  fame  proportion  for  any  other  fum  or  number  ot 
years,  and  perfons  iniuring  can  never  be  fubje£l  to  any  calls  or 
i;ontributions  to  make  good[  loQes  ^  for  (|b9  99commodation  an4 
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fhrtficr  encouragement  of  perfons  infiiring  in  this  office,  they 
iTiave  provided   fire-engines-,    buckets,    ladders,    fire-hooks,  and 
every  neceffary  implement  for  preventing  and  extinguifhing  of 
fires ;  and  there  will  be  kept  confUntly  in  pay  a  number  of  ftrong 
ai Aive  men  to  be  employed  in  cafe  of  accident,  in  preventing  the 
Spreading  of  fires  and  removing  goods;  the  fociety  will  alfo  give 
aiffiftance  to  cities  and  great  towns,  making  a  large  number  of 
infurance  in  this  office,    to  provide  themfelves  with  the  fame 
conveniences  as  by  the  faid  deed  and  propofals  more  fully  appears ; 
>Vnd  the  faid  Edward  further  fays,  that  after  the  making  and  ef« 
feeing  of  the  faid  deed-poll  or  policy  of  aifurance,  and  whilft 
the  fame  remained  in  force,  to  wit,  on  the  twelfth  day  of  April* 
in  the  year  of  Our  Lord  1 793,  to  wit,  at  Liverpool  afotefaJd,  in 
the  county  aforefaid,  divers  goods,  being  the  ftock  in  trade  and 
houfehold  goods  of  the  faid  Kdward,  not  hazardous,  were  depo- 
fited  in  thefaiddwelling-houfe  andfliop  in  the  faid  deed-poll  or 
policy  of  infurance  mentioned,  being  brick,  flated,  and  then  hav- 
ing no  hazardous  trade  or  goods  therein  of  great  value,  to  wit,. 
of  the  value  of  feven  hundred  and  eighty  pounds ;  and  that  aftec. 
wards,  and  whilft  the  faid  policy  remained  in  force,  to  wit,  on  the 
day  and  year  ^forefaid,  at  Liverpool  aforefaid,  in  the  county  aforelaid, 
the  faid  goods,  fo  being  in  the  faid  dwelling-houfe  and  fliop  of  the 
faid  Edward,  happened  to  become,  and  then  and  there  were  on 
fire,  and  were  then  and  there  damaged,  burnt,  confumed,  and  de-» 
ftroyed  by  fire,  which  did  not  happen  by  any  invafion,  foreign 
enemy,  or  civil  commotion,  or  any  military  or  ufurped  power 
whatfoever,  that  is  to  fay,  at  Liverpool  aforefaid,  in  the  county 
aforefaid,  whereby  the  faid  Edward  then  and  there  fuftained  da- 
mages to  a  large  amount,  to  wit,  to  the  amount  of  the  fum  by 
him  infured  on  the  faid  goods  fo  burnt,  confumed,  and  damaged  ; 
And  the  faid   Edward  further  fays,  that  the  faid  goods  in  tho 
faid  deed    or  policy  mentioned,    at  the  time  of   the  makine 
the  faid  deed,  were  not,  nor  at  any  time  fince  have  been  infured 
in  any  other  office,   and  that  the  fame  goods  in  the  faid  deed 
or  policy  \nentioncd  were  and  are  truly  defcribed,  and  not  otherwife  • 
than  as  they  really  were,  or  fo  as  to  caufe  the  fame  to  be  infured 
at  a  lower  premium  than  propofed  in  the  table  in  the  faid  propo- 
fals mentioned,  to  wit,  at  Liverpool  aforefaid,  in  the  county  afore^ 
laid  :  And  the  faid  Edward  further  fays,  that  he  did  forthwith  af- 
ter the  faid  lofe,  to  wit,  on  the  fourteenth  day  of  April,  in  the  year 
of  Our  Lord  1793,  at  Liverpool  aforefaid,  in  the  county  aforefaid, 
give  notice  thereof  to  the  faid  fociety  in  the  faid  office,  and  alfo 
as  foon  as  was  conveniently  poffible  afterwards,  to   wit,  on  the 
nineteenth  day  of  July  in  the  year  lad  aforefaid,  did  there  deliver  in 
as  particular  an  account  of  the  faid  lofs  and  damage  as  the  nature 
of  the  cafe  would  admit  of,  and  did  there  make  proof  of  the  fame,  » 

by  his  oath,  accordmg  to  the  form  pra<3ifed  in  the  faid  office,  and 
by  his  books  of  accounts  and  other  proper  vouchers  in  fuch  man- 
ner as  was  required ;  and  did  alfo  afterwards,  to  wit,  on  the 
twenty- fcventh  day  of  Augufl,  in  the  year  laft  aforeiaid,  procure 
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and  deliver  at  the  (aid  office  a  certificate  under  the  hands  of  George 
Monk,  then,  and  at  the  time  of  the  faid  lofs,  being  mintftcr 
of  the  pari(h  of  Liverpool,  and  William  Jackfon  and  William 
Gibfon^  then  being  churchwardens  of  the  fame  parifh,  and  alfo  of 
Richard  Walker,  Samuel  Hemingway,  and  James  Davies,  cbca 
being  fome  other  refpedable  inhabitants  of  the  fame  parilh,  who 
were  not  concerned  in  fuch  lofs,  importing,  that  they  were  wdl 
acquainted  with  the  cbara&er  and  circumnances  of  the  {aid  Ed- 
ward, and  that  they  did  verily  believe  that  he  by  misfortune,  without 
fraud,  or  evil  pradice,  had  fuftained  by  the  faid  fire  a  lofs  to  the 
amount  of  a  large  fum  of  money,  to  wit,  the  fum  of  feven  huit* 
dred  and  twenty  pounds ;  of  all  which  faid  premifes  the  £iid  Tho* 
mas,  Jofeph,  and  Benjamin  afterwards,  to  wit,  on  the  fame  day 
and  year  lait  aforefaid,  at  Liverpool  aforefaid,  in  the  county  afbre- 
faid,  had  nocic^ :  And  the  faid  Edward  further  fays,  that  he  hath 
always  been  leady  and  willing  to  fubmit  to  all  matters  in  difference 
between  him  and  the  (aid  office,  touching  the  faid  lofs,  to  the 
judgment  and  determination  of  arbitrators  indifferently  chofen  be- 
tween them ;  and  that  although  he  the  faid  Edward  hath,  in  all 
things,  conformed  himfelf  to  and  obferved  all  <ind  fingular  the 
ilipulations,  conditions,  and  agreements  which  on  his  part  were 
to  be  obferved  and  performed,  according  to  the  form  and  effe&  of 
the  faid  deed  or  policy,  and  of  the  faid  propofals ;  and  although  the 
ftock  and  fund  of  the  faid  fociety  was  fufficient  to  pay  to  the  (aid 
Edward  his  faid  lofs  fuftained  by  the  faid  fire,  to  wit,  at  Liver- 
pool aforefaid,  in  the  county  aforefaid  ;  yet  the  faid  Edward  hath 
not,  out  of  the  funds  of  the  faid  fociety,  or  in  any  other  manner, 
been  repaid  or  reimburfed  his  faid  lofs,  or  any  part  of  his  faid  lofs, 
but  the  fame  and  every  part  thereof,   although  often  duly  de- 
manded, is  (lill  wholly  in  arrear  and  unpaid  to  the  faid  Edward, 
contrary  to  the  form  and  efFe<^  of  the  (aid  covenant  of  the  faid 
Thomas,  Jofeph,  and  Benjamin  in  that  behalf  made  as  aforefaid ; 
/  and  fo  the  faid  Edward  faith,  that  the  faid  Thomas,  Jofeph,  and 
Benjamin,  although  often  requefted,  have  not  kept  with  the  £ud 
Edward  their  faid  covenant,  but  have  broken  the  (ame,  and  to 
keep  the  fame  with  him  hath  hitherto  wholly  refufed,  and  ftili  do 
refufe,  to  the  damage  of  the  faid  Edward  of  one  thoufand  pounds^ 
and  therefore  he  brings  his  fuit,  &c«  T.  Bar&ow* 

Met,  tdat  plain-      And  the  faid  Thomas,  Jofeph,  and  Benjamin,   by  Richard 

tiff  \va$  not  in-  Statham  their  attorney,  come  and  defend  the  wrong  suid  injury, 

*"^*^^  '"  ^^^  when,  &c.  and  as  to  the  fuppofed  breach  of  covenant  in  the  (aid 

burnt!  and  that  ^^c'^^^^^o"  mentioned,  the  faid  Thomas,  Jofeph,  and  Benjamin 

ihcy  were  burnt  ^^7)  ^^^'  ^^  f^i^  Edward  ought  not  to  have  or  maintain  his  afore* 

to defraud,^,   faid  action  thereof  againft  them,  becaufe  they  fay,  that  the  fiiid 

Edward  was  not  interefted  in  any  goods,  being  the  Itock  in  trade, 

or  hou (hold  goods  of  the  faid  Edward,  burnt,  confumed,  loft,  and 

deftroycd  by  (ire,  in  manner  and  form  as  ^e  (aid  Edward  hath 

above  in  the  faid  declaration  in  that  behalf  alledged,  and  of  this 

they  the  fdid  Thomas,  Jofeph^  and  Benjamin  put  themfelves  upon 
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4!he  country,  and  the  fald  EAwzti  Crumpfty  doth  the  like :  And 
for  further  plea  in  this  behalf,  as  to  the  faid  fuppofed  breach  of 
covenant  in  the  faid  declaration  mentioned,  they  the  faid  Thomas, 
Tofeph,  and  Benjamin,  by  leave  of  the  court  here  for  this  purpofe 
firft  had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
caife  made  and  provided,  fay,  that  the  (aid  Edvirard  ought  not  to 
have  or  maintain  his  aforefaid  adion  thereof  againft  them,  becaufe 
they  fay,  that  the  fuppofed  lofs  and  damage  in  the  faid  "declaration 
mentioned,  happened  and  was  occafioned  by  the  fraud  and  evil 
pra£lice  of  the  faid  Edward  in  that  behalf,  to  wit,  at  Liverpod 
aforeiaid,  in  the  county  aforefaid ;  and  this  they  the  faid  Thomas, 
Jofeph,  and  Benjamin  are  ready  to  verify;  wherefore  they  pray 
judgment  if  the  faid  Edward  ought  to  have  or  maintain  his  afore« 
fiiid  adion  thereof  againft  them ;  and  for  further  plea  in  this  be- 
half, as  to  the  faid  fuppofed  breach  of  covenant  in  the  faid  declara- 
tion  mentioped,  they  the  faid  Thomas,  Jofeph»  and  Benjamin,  by 
leaye  of  the  court  here  for  that  purpofe  firft  had  and  obtained, 
according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and  pro* 
vided,  fay^that  the  faid  Edward  ought  not  to  have  or  maintain  his 
afbre&id  adion  thereof  againft  them,  becaufe  they  fay,  that  the 
faid  George  Monk  was  not  at  the  faid  feveral  times  in  that  behalf 
in  the  faid  declaration  mentioned,  minifter  of  the  pairifli  of  Liver- 
pool, as  in  the  faid  declaration  above  alledged ;  and  of  this  they  put 
theoxfelves  upon  the  country,  &c.  and  the  faid  Edward  doth  the 
JikCf  Samu£I.  HfiYWuoo. 

And  the  faid  Edward,  as  to  the  faid  plea  of  the  iaid  Thomas,  Replication   t» 
Tofeph,  and  Benjamin,  by  them  fecondly  above  pleaded  in  bar,  2d  pica,  deny, 
fays,  that  he  ought  not  by  reafon  of  any  thing  in  that  plea  alledged,  ^i  ^  ^'^^ 
to  be  barred  from  having  and  maintaining  his  aforefaid  action 
thereof  againft  them,  becaufe  he  fays,  that  the  (aid  lofs  and  da- 
mage in  the  faid  declaration  mentioned,  did  not  happen,  and  was 
not  occafioned  by  the  fraud  and  evil  practice  of  the  faid  Edward  in 
that  behalf,  as  the  faid  Thomas,  Jofeph,  and  Benjamin  have  in 
their  faid  plea  by  them  fecondly  above  pleaded  in  bar  alledged,  and 
this  the  faid  Edward  prays  may  be  enquired  of  by  the  country,  and 
the  faid  Thomas,  Jofeph,  and  Benjamin  do  the  like :  And  becaufe  MHAnt  to  tlie 
the  ifiues  aforeiaid  between  the  faid  parties  above  joined  ought  to  jufti9eftat  Lan* 
be  tried  by  men  of  the  county  palatine  of  Lancafter,  within  the  caitcr. 
fiune county,  where  the  writ  of  our  lord  the  king  doth  not  run,  and 
not  elfewhere  \  therefore  let  the  tenor  of  the  record  of  plaint  afore- 
£ud  be  fent  to  his  faid  majefty's  juftices  there,  fo  that  the  fame 
juflices,  hy  his  majefty's  writ  of  chat  county,  do  command  the 
iheriAFof  the  fame  county  of  Lancafter,  that  he  caufe  to  come  be-  Vain^ 
fore  the  (aid  justices  at  their  next  fef^ons  of  affize  there  before 
them  to  be  hoiden,  after  the  laid  record  (hall  be  delivered  to  them, 
twelve  good  and  lawful  men  of  the  body  of  the  fame  county  of 
Lancafter,  eachofllvhom,  &c.  by  whom,  &c.  and  who  neither, 
&c.  to  recognize,  &c«  becaufe  as  well,  &c.  and  when  the  veri- 
fication and  iifues  aforeiaid  ihall  be  there  made  and  triedi  that  then 

the 
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(he  faid  juftices  (hall  fend  the  record  df  the  fatd  plaint,  togeAtf 
with  every  thing  that  (hould  be  done  thereon  in  his  faid  oAafeftr's 
court  there,  to  our  faid  lord  the  king  at  Weftminfter,  at  a  day 
which  the  fame  juftices  {hall  appoint  to  the  faid  parties  to  be  in  di8 
(ame  court,  then  to  hear  judgment  thereon,  2ec. 

Thomas  Barrow. 


pecUrttion  LONDON,  £1    The  Governors  and  Company  of  the  Royal 

againd  »n  m.  Exchange  Aflurance  of  houfcs  and  goods  from  fire,  were  funw 
for*not  roak^K  moned  to  aiifwer  Henry  Robinfon,  e^uire,  in  a  plea,  that  they 
good  toplaintiiT  l^^^P  with  him  the  covenant  made  between  them,  according  to  the 
the  lois  which  fofce,  form,  and  e(Fe£l  of  a  certain  deed  thereof  made  to  him  by 
lie  bad  fuftained  the  faid  G.  and  C.  &c.;  and  whereupon  the  faid  Henry,  by  A.  B, 
hJiiTs^T/n  "^^  his  attorney,  fays,  that  whereas  by  a  certain  deed  by  the  faid  G. 
bnrnt  and  ^^^  ^*  called  an  inftrument  or  policy  of  aflurance,  by  them  made 
which  he  had  On,  &c.  at,  &c.  whtch  faid  deed,  fealed  with  the  common  feal  of 
inAired  lit  their  the  faid  G.  and  C.  the  (aid  Henry  brings  into  court  here,  bearing 
f^^'  date  the  fame  day  and  year,  reciting,  that  whereas  the  faid  Henry 

had  agreed  to  pay,  or  caufe  to  be  paid  unto  the  treafury  of  the  cor- 
poration of  the  laid  Royal  Exchange  AiTurance  yearly,  and  every 
year  during  the  continuance  of  the  faid  policy,  the  fum  of  twelve 
{hillings  andiixpence,  for  the  aflurance  of  four  brick  houfesadjoiiK 
rng,  fituate  on  the  north  fide  of,  &c.  then  in  the  feveral  tenures  of, 
&c.  not  exceedingone  hundred  and  twentv-iive  pounds  each  houfe, 
two  of  the  iaid  tenants  being  bakers,  from  (ofs  or  damage,  or  by  rea* 
fon  or  means  of  fire  during  the  continuance  of  the  faid  policy,  not 
exceeding  the  fum  of  five  hundred  pounds  in  the  whole,  they  the 
laid  G.  and  C.  of,  &c.  did  covenant  and  agree  with  the  (aid  Henry, 
that  fo  long  as  the  faid  Henry  (hould  well  and  truly  pay,  and  cauife 
to  be  paid  the  faid  annual  fum  of  twelve  Ihillings  and  iixpence  into 
the  treafury  of  the  faid  corporation  as  aforeiaid,  and  the  diredors 
of  the  faid  company  (hould  agree  to  accept  the  fame,  that  then  the 
capital  (lock,  eftates,  and  fecurities  of  the  (aid  company  (hould  be 
fubjed  and  liable,  and  were  by  the  faid  deed  made  fubjed  and 
liable  to  pay,  make  good,  and  (atisfy  to  the  faid  Henry,  hi$execu« 
tors,  adminiftrators,  and  a(figns,  all  fuch  lo(s  and  damage  which 
ihould  or  might  happen  by,  or  by  reafon  or  means  of  fire  to  tbe 
houfes  aforefaid,  or  to  (iich  new  houfes  as  fhould  from  time  to  timo 
be  built  or  placed  in  the  room  thereof,  during  the  continuance  of 
tbe  faid  policy,  not  exceeding  the  fum  of  five  hundred  pounds,,  to 
be  paid  to  the  faid  Henry,  his  executors,  &c.  within  fixty  dajs 
after  fuch  lofs  or  damage  (hould  happen,  if,  and  in  cafe  the  faid 
Governor  and  Company  for  tbe  time  being,  their  officers,  work<» 
men,  or  aligns,  (hould  not,  within  the  (aid  fixty  days,  at  tbe 
charges  of  tbe  faid  corporation,  caufe  or  procure  the  houfes  afore- 
faid, or  fuch  new  houfes  to  be  begun  to  be  rebuilt,  repaired,  and 
made  good,  and  within  a  reafonable  time  then  next  after,  put  into 
as  good  condition  as  the  fame  was  or  were  in  at  the  time  when 
(uch  6x^  or  fires  ihould  have  happened  i  .provided  likewife,  and  it 

was 
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by  the  faid  deed  further  declared  to  be  the  true  intent  aod  mean* 
ing  of  the  faid  policy,  that  the  fame  fhould  not  take  place  and  be 
binding;  on  the  faid  corporation  till  the  premium  for  the  year  (bould 
be  paid,  as  by  the  faid  deed  more  fully  appears :  And  the  faid 
Henry  in  fail  faith,  that  he  the  faid  Henry  yearly  and  every  year, 
during  nine  years  next  enfuing  the  making  of  the  faid  deed,  well 
and    truly  paid  the  faid  annual  fum  of  twelve  ibillings  and  ftxpence 
into  the  trcafury  of  the  corporation  aforefaid  ;  and  the  directors  of 
the    faid  corporation  for  the  time  being,  yearly,  and  every  year 
during  the  faid  nine  years,  agreed  to  accept,  and  did  accept  the 
fame  of  the  faid  Henry,  to  wit,  at,  &c. ;  and  the  faid  Henry  fur- 
ther fays,  that  in  the  laft  year  of  the  faid  nine  years,  and  during 
the  continuance  of  the  faid  policy,  to  wit,  on,  &c.  two  houfcs  of 
the  faid  four  houfes  fpeciiied  in  the  faid  deed,  to  wit,  one  houfe 
in  the  faid  deed  mentioned  to  have  been  in  the  tenure  of  A.  Bt 
and  one  other  houfe  in  the  faid  deed  mentioned  to  have  been  in 
the  tenure  of  the  faid  C.'D.  happened  to  be  and  were  fet  on  fire^ 
and  much  burnt,  damnified,  and  hurt  by  the  faid  Hre,  and  that  the 
lofs  and  damage  which  happened  to  each  of  the  two  houfes  by  the 
faid  fire,  on  the  fame  day  and  year,  amounted  to  a  large  fum  of  mo- 
ney, to  wit,  to  the  fum  of  one  hundred  and  twenty-iive  pounds  tach 
houfe,  to  wit,  at,  &c,  whereof  the  faid  G.  and  C.  then  and  there 
bad  notice ;  and  yet  the  faid  G.  and  C.  or  their  officers,  work- 
men, or  affiftants,  or  any  of  them,  did  not  within  fixty  days  after. 
the  faid  lofs  and  damage  fo  happened  to  the  faid  two  houfes  by  the 
faid  fire  as  aforefaid,  caufe  or  procure  the  faid  two  houfes  or   eU 
ther  of  them,  or  any  part  thereof  to  be  begun  at  the  charge  of  the 
faid  corporation  to  be  rebuilt,  repaired,  and  made  good,  nor  within 
a  reafonable  time  then  next  after,  put  into  as  good  a  condition  aa 
the. fame  were  in  when  the  faid  fire  happened,  nor  have  the  faid 
G.  and  C.  within  fixty  days  after  fuch  lofs  or  damage  happened 
to  the  faid  two  houfes  as  aforefaid,  or  at  any  time  fince  paid,  made 
good,  and  fatisfied  to  the  faid  Henry,  or  his  affigns,  the  faid  lofs 
or  damage  which  happened  by  the  faid  fire  to  the  faid  two  houfes  a9 
gforefaid,  not  exceeding  one  hundred  and  twenty-five  pounds  each 
boufe,  which  they  ought  to  have  done,  according  to  the  form  and 
effe£l  of  their  faid  covenant  in  that  behalf  made ;  and  thus  the  faid 
G.  and  C.  although  often  requefted,  have  not  kept  their  faid  co- 
venant with  the  faid  Henry  ;  whereby  the  faid  Henry  fays  that  bq| 
4s  damnified  to  the  value  of  ^ve  hundred  ^ounds^  and  &c«  &c. 

Yf  Law£§, 

In  the  Common  Pleas, 
LONDON,  to  wit.  Calverly  Bewiclc,  late  of  London,  l^echratioa,  it 
Cfquire,  James  Haugjiton  Langfton,  late  of  Weftminfter,  in  the  Jl^^/^j'  ^^  ^' 
county  of  Middlefex,  efquire,  find  William  Godfrey,  late  of  the  ^Inknipt,  a. 
fame,  efquire,  were  fummoned  to  anfwer  Samuel  Oldham  and  g*inft  the  Lot^ 
William, Cooper,  aifignees  of  the  eftate  and  efFeSs  of  William  <ion  San  fire. 
liigram,  9  b^rupt,  according  tq  the  firq^  pf  tb^  (lajutes  coa-|?^"j^JJi^*^P^ 
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cerning  banknips,    made  and  provided,  in  a  plea  of  covamnt 
broken,  and  thereupon  the  fald  Samuel  and  William  Cooper,  aC- 
fignees  as  aforefaid,  by  James  Hore  their  attorney,  complaint 
for  that  whereas  by  a  certain  deed  poll  or  policy  of  infuranopt 
made,  &c.  (fet  out  the  policy),  as  by  the  faid  deed  and  propoials, 
relation  being  thereunto  had  more  fully  appears :    And  the  (aid 
Samuel  and  William  Cooper,  af&gnees  as  aforefaid,  aver,  that  die 
faid  William  Ingram,  at  the  time  of  the  making  the  faid  policy  of 
infurance,  and  from  thence  until  the  lofs  and  damage  hereafter  men- 
tioned, was   interefted   in  the  faid  infured  premifes  to  a  large 
amount,  to  wit,  to  jthe  amount  of  all  the  money  by  him  ever  in- 
fured, or  caufed  to  be  infured  thereon,  to  wit,  at  London  afore- 
faid,  in  the  parifli  and  ward  aforeiaid,  and  that  faou(hold  goods, 
utenfils,  and  ftock  to  the  faid  amount,  continued  and  remained  in 
the  faid  houfe  until  afterwards,  to  wit,  on  the  twenty-ninth  day 
of  Odober,  in  the  year  of  Our  Lord  1782,  the  fame  were  burnt, 
confumed,  and  deftroyed  by  fire,  which  did  not  happen  by  any 
invafion,   foreign  enemy,    civil  commotion,   or  any  military  or 
ufurped  power  whatfover,   whereby  the   faid   William  Ingram 
fuftained  damage  to  a  large  amount,   to  wit,  to  the  amount  of 
all  the  money  by  him  thereon  infured,  to  wit,  at  London  afore- 
faid,  in  the  pari(h  and  ward  aforefaid  i  and  the  faid  Samuel  and 
William  Cooper  further  fay,  that  the  faid  premifes  in  the  faid  deed 
or  policy  mentioned,  at  the  time  of  the  making  of  the  faid  deed. 
Were  not,  nor  at  any  time  fince  have  been  infured  in  any  other 
office,  and  that  the  fame  premifes  in  the  laid  deed  or  policy  men- 
tioned were  and  are  duly  defcribed,  and  not  otherwife  than  as  diey 
really  were,  or  fo  as  to  caufe  the  fame  to  be  infured  at  a  lower 
premium  than  propofed  in  the  table  in  the  laid  propo&Is  men- 
tioned ;  and  the  fiiid  Samuel  and  William  Cooper,  affigoees  as 
aforefaid,  further  fay,  that  the  hid  William  Ingram  did  fortbwidi 
after  the  faid  lofs,  to  wit,  on  the  day  and  vearlaft-mentioned,  at 
London  aforefaid,  in  the  parilh  and  ward  aforefaid,  gave  notice 
thereof  to  the  (aid  fociety  at  their  laid  office,  and  alfo  as  foon  as 
poffible  afterwards,  to  wit,  on  the  fame  day  and  year  laft-men- 
tioned,  did  there  deliver  in  as  particular  an  account  of  his  faid  loft 
and  damage  as  the  natureof  the  cafe  would  admit  of,  and  did  then  and 
there  make  proof  of  the  fame  by  his  oath  and  affidavit  in  writing, 
according  to  the  form  praSifed  in  the  (aid  office,  and  by  fuch  other 
proper  vouchers  as  were  reafonably  required :  And  the  faid  Samuel 
and  William  C.  further  fay,  that  the  minifter  of  the  parilh  of  Port- 
fea,  in  which  the  aforefaid  dwelling-houfe  of  the  (aid  William  In- 
gram waslituate,  long  before  and  at  the  time  of  the  lofs  hereinbefore 
mentioned,  dwelt  and'rclided  at  a  diftance  from  and  out  of  the  &id 
parii(h,and  was  and  ft  ill  is  wholly  unacquainted  with  the  charaSer 
and  circumftances  of  the  faid  William  Ingram^  and  wholly  unable 
to  make  fuch  certificate  as  by  the  faid  policy  is  required,  but  that 
the  faid  William  Ingram  afterwards,  to  wit,  on  the  nineteenth 
day  of  May,  in  the  year  of  Our  Lord  1783,  at  London  aforefaid, 
in  the  pariih  and  ward  aforefaid,  did  procure  and  did  deliver  at  the 
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fiud  office,  a  certificate  under  the  hands  of  WiUiam  Thomas  L< 
Cocg,  Jonathan  Hammond,  John  Chapman,  Richard  Chamberlain, 
l^homas  Cook,  Francis  Gibbs,  William  Baflatt,  Thomas  Prin- 
natt9  Thomas  James,  Thomas  Phipard,  Richard  Gearing,  Henry 
Hurlcch,  James  Piguenit,  Nicholas  Dyer,  Samuel  Parfons^ 
"William  Bacon,  James  Parrott,  J.  B.  Caftell,  and  Hugh  Rook- 
then,  and  at  the  time  of  the  (aid  lofs  being  reputable  inhabitants  * 

of  the  faid  pari(h,  who  were  not  concerned  in  the  faid  lofs,  im- 
porting, that  they  knew  the  (aid  William  Ingram,  late  of  the 
Common-Hard,  Portfmouth,  linen-draper,  and  believe  that  he  by 
misfortune,  and  without  fraud,  did,  on  the  twenty-ninth  day  of 
O£lober,  then  laft  paft,  fuftain  a  confiderable'Iofs  and  damage,  by 
his  dwelling- houfe,  on  the  Common  Hard  aforclaid,  andtheftock 
and  effe£ls  therein,  or  great  part  thereof,  being  confumed  by  fire,  of 
all  which  premifes  the  (aid  Calverly,  James  Haughton,  suid  William 
Godfrey  sifterwardsj,  to  wit,  on  the  (ame  day  and  year  laft  aforefaid, 
at  London  aforefaid,  in  the  pari(h  and  ward  aforefaid,  had  notice 
from  the  (aid  William  Ingram  ;  and  the  faid  Samuel  and  William 
Co#per  fay,  that  the  (aid  William  Ingram  before  he  became  a  bank- 
rupt, and  the  faid  Samuel  and  William  Cooper,  aflignees  as  aforefaid^ 
fince  the  time  the  faid  WiUiam  Ingram  became  a  bankrupt,  have 
always  been  ready  and  willing  to  fubmit  all  matters  in  difference 
between  him  and  them  refpedively  and  the  faid  office  touching 
the  (aid  lofs,  to  the  arbitration  of  arbitrators  indifferently  to  be 
chofen  between  them  ;  and  the  (aid  Samuel  and  William  Cooper 
further  fay,  that  although  the  (aid  William  Ingram  before  he  be- 
came a  bankrupt,  and  the  faid  Samuel  and  William  Cooper,  af- 
fignees  as  aforefaid,  fince  the  faid  William  Ingram  became  a 
bankrupt,  have  refpeftively  in  all  things  conformed  himfelf  and 
themfclves  to,  and  obferved  all  and  fingular  the  ftipulations,  mat* 
ters,  and  things  which  on  his.  or  their  parts  were  to  be  obferved 
and  performed  to  the  utmoft  of  their  power,  according  to  the  form 
and  cffcSt  of  the  (aid  deed  or  policy,  and  of  the  faid  propofals; 
and  although  the  (lock  and  fund  of  the  faid  fociety  always  hath 
been  and  yet  is  fufHcient  to  pay  the  faid  lofs  fuilained  by  the  faid 
WiUiam  Ingram,  by  reafon  of  the  faid  fire,  yet  the  faid  WiUiam. 
Ingram  before  he  became  a  bankrupt,  was  not,  nor  have  the  faid 
Samuel  and  William  Cooper,  affignees  as  aforefaid,  at  any  time 
fince  the  faid  WiUiam  Ingram  became  a  bankrupt,  hitherto  out  of 
the  ftock  and  funds  of  the  faid  fociety,  or  in  any  other  manner 
been  repaid  or  reimburfed  the  faid  lofs,  or  any  part  thereof,  but 
the  fame  and  every  part  thereof  is  ftill  whoUy  in  arrear  and  un- 
paid, contrary  to  the  form  and  effect  of  the  faid  covenant  of  the 
laid  Calverly,    James  Haughton,  and  William  Godfrey  by  them 
in  that  behalf  made  as  aforefaid  i  and  fo  the  faid  Samuel  and 
WUliam  Cooper,  S^flignees  as  aforefaid,  fay,  that  the  faid  Calverly, 
James  Haughton,  and  William  Godfrey,  although  often  requefted, 
have  not  kept  with  the  faid  WiUiam  Ingram  before  he  became  a 
bankrupt,  nor  with  the  faid  Samuel  and  WiUiam  Cooper,  af- 
fignees as  aforefaid)  fince  the  (aid  William  Ingram  became  a 

binkrupt^ 
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))ankrupt»  the  covenant  made  between  the  faU  William  Ingnnt 
before  he  became  a  bankrupt,  and  the  faid  Calverly,  James 
Haughton,  and  William  Godfrey  in  that  behalf  as  aforefaid;  but 
the  faid  Calverly>  James  Houghton,  and  William  Godfrey  have 
broken  the  fame,  and  dill  refufe  to  keep  the  (ame  with  the  Caid 
Samuel  and  William  Cooper,  affignees  as  aforefaid,  to  the  damag^e 
of  the  (aid  Samuel  and  William  Cooper,  affignees  a$  aforclaid^  of 
fifteen  hundred  pounds;  therefore  they  bring  fuit,  &c. 

l>Ieay  tlaisoodt      And  the  faid  Calverly,  James  Haughton,  and  William  God- 
were    fraudu-  f^cy^  by  Oliver  Farrcr,    their  attorney,  come  and  defend  the 
i^'Lt^^bTk.*  wron^  and  injury,  when,  kc.  and  fay,  that  the  faid  Samuel  and 
rupc  had  no  inl  William  Cooper  Ought  not  to  have  or  maintain  their  aforeiakl 
terea    in    the  aflion   thereof  againft   them,    becaufe  they  fay,    that  the  faid 
foods  infored.    William  Ingram  in  the  faid  declaration  mentioned,  on  the  laid 
twenty-ninth  day  of  OvSober,  in  the  year  of  Our  Lord  1782  afore- 
faid, wilfully,  fraudulently,  and  malicioufly  burnt,  confumed,  and 
dellroyed  by  fire  the  faid  houfehold  goods,  utenflls,  and  ftock 
in  the  faid  declaration  mentioned,  and  thereby  wilfully,  fraudu- 
Iently»  and  malicioufly  did  occadon  the  laid  lofs  and  damage  in  the 
faid  declaration  mentioned,  to  wit,  at  London  aforelaid,  in  the 
pariQi  and  ward  aforefaid;  and  this  they  are  ready  to  verify:  where- 
fore they  pray  judgment  if  the  faid  Samuel  and  William  Cooper 
ought  to  have  or  maintain  their  aforefaid  adion  thereof  againft 
them  :  And  for  further  plea  in  this  behalf,  the  laid  Calverly,  James 
Haughton,  and  William  Godfrey,  by  leave  of  the  court  here  to 
them  for  this  purpofe  firft  granted,  according  to  the  form  of  the 
ilatute  in  fuch  cafe  made  and  provided,  fay,  that  the  faid  Samuel 
and  William  Cooper  ought  not  to  have  or  maintain  their  laid 
a£lion  againft  them;   becaufe  they  lay>  that  the  faid  William 
Ingram  in  the  faid  declaration  noTentioned,  at  the  time  of  the  faid 
fuppofed  lofs  and  damage  therein  mentioned,'  had  not  any  interell 
in  the  faid  houfehold  goods,  utendls,  and  ftock  above  fuppofed  to 
have  been  burnt,  confumed,  and  deftroyed  by  fire,  as  the  (aid 
Samuel  and  William  Cooper  have  in  their  faid  declaration  in  thaC 
behalf  above   alledged ;    and  of  this  the  faid  Calverly,  James 
Haughton,  and  William  Godfrey  put  themfelves  upon  the  country^ 

&C.  G.  ROOKE. 

Repttcati«n,  And  the  faid  Samuel  and*  William  Cooper,  as  to  the  faid  plea 

taking  iffue  on  of  the  faid  Calverly,  James  Haughton,  and  William  Godfrey,  by 
die  fraud.  them  firft  above  pleaded  in  bar,  uy,  that  by  reafon  of  any  thing  in 

that  plea  contained,  they  ought  not  to  be  barred  from  having  their 
faid  adion  thereof  maintained  againft  the  iaid  Calverly,  James 
Haughton,  and  William  Godfrey ;  becaufe  they  fay,  that  the  faid 
William  Ingram  did  not  wilfully,  fraudulently,  or  malicioufly 
burn,  confume,  or  deftroy  by  fire,  or  caufe  to  be  burnt,  con- 
fumed, or  dcflroyed  by  hre  ,the  faid  houfehold  goods,  utenfils, 
and  iloclc  in  the  faid  declaration  mentioned,  or  any  part  thereof, 
in  manner  and  form  as  the  faid  Calverly,  James  Haughton,  and 

Z  William 
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"^Villihrn  Godfrey  have  ia  their  faid  plea  above  aHedged ;  and  tht« 
they  pray  may  be  enquired  of  by  the  country ;  And  as  to  the  plea 
of  the  faid  Calverly^  James  Haughton,  and  William  Godfrey,  by 
thenr  laftly  above  pleaded  in  bar,  and  whereof  the  faid  Calverly^ 
James  Haughton,  and  William  G6dfrey  haye  put  themfelves  upon 
the  country,  they  the  faid  Samuel  and  William  Cooper  do  fo  like- 
ivife  ;  therefore,  to  try  the  faid  iffues  it  is  commanded  to  the 
ihe riffs  that  they  caufe  to  come  here  on  ,  twelve,  &c.  by 
inrhom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  becaufe, 
as  well,  &c.  the  fame  day  is  given  to  to  the  parties  aforefaid 
there,  &c. 
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It  is  not  alledged  in  the  declaration 
that  a  certificate  was  procured,  and  the 
court  of  C.  B.  decided  this  was  a  con- 
4iiMK  precedtta^  and  where  no  intereft  is 
aUread^  veAedy  nor  is  to  std  but  on  a 
condition  precedent,  performance  ought 
to  be  averred  fully,  and  with  certainty, 
Co.  lo,  II.  Ughtred's  Cafe.  It  was 
anfwcred  to  the  objedion  in  arrefl  of 
judgment,  that  the  objeAion  is  waved 
^/  defmce,  and  U»t  matter  may  be  fup- 


pKed  by  Intendment,  t.  Salk.  364.  SirT. 
Raymond  487. 2.  Jones 232.  a.  Stra.  295. 
Jn  quart  impcSt  plaintiff  had  not  averrrd 
that  the  next  term  belonged  to  him» 
Cro.  Jac.  369.  nor  faid  how  feifed  in  fee 
in  arrefl  of  judgment,  bec;«ufe  breach 
not  well  alledged  ;  court  held  breach  ad. 
mittc<f  by  plea  non  efi  fafium.  See  2.  H. 
Bl.  577.  n.  a.  Sec  ante  493,  fame  point  ^ 
and  67.  R.  710^ 
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DORSETSHIRE,  Jf.  Bernard  Banger,  by  William  Banger  Declaration  cni 
his  father,  who  is  admitted  by  the  court  of  our  lord  the  king  him*  an  apprentice's 
fclf  to  profecute  for  the  faid  Bernard,  who  is  within  the  age  of  indenture, 
twenty-one  years,  as  the  next  friend  of  the  faid  Bernard,  com-  ^^^t^\  ^7  ^ 
plains  of  Richard  Barfoot,  being  in  the  cuftody,  &c.  of  a  plea  of '^^"^"'j^"  J^^^ 
breach  of  covenant ;  for  that  whereas,  by  a  certain  indenture  ter,  for  difmif, 
made  on,  &c.  between  the  aforefaid  William  Bangor  and  Bernard  finghimfromhis 
Bangor,  by  the  names  of,  &c.  of  the  one  part,  and  the  faid  Rich-  '«^»««  '  agajn/^ 
ard,  by  .the  name  of,  &c,  on  the  other  part  (the  counterpart  of '^'  ^'"  ^^  ^** 

'      /  '  f  >  1  aonrcnticc    net 

the  faid  indenture,  fealed  with  the  feal  of  the  faid  defendant,  he  jniiiruain/  him 

the  faid  Bernard  Banger  now  brings  here  into  court,  the  date  in  his  bufmer^, 

whereof  is  the  fame  day  and  year  aforefaid),  it  was  witneffed  that  °ot  finding^  hiix» 

the  fiud  B.  B.  at  his  own  free  and  voluntary  will,  and  by  and  with  *"  f^^*^^^*'  *^" 

the  confent  of  his  father,  placed  and  bound  himfelf  apprentice  for  f^jj!'^^     **^  "** 

four  years,  as  by  the  faid  indenture  now  brought  here  into  court 

more  fully  and  at  large  appears ;  and  the  faid  B.  avers,  that  the 

iaid  B.,by  virtue  of  and  under  the  faid  indenture,  did,  after  the 

making  the  faid  indenture  of  the  twenty-fixth  day  of  May,  A.  D» 

1752  aforefaid,  enter  and  was  received  by  the  faid  defendant  into 

the  fervice  of  the  faid  defendant,  as  fuch  his  apprentice  in  form 

aforefaid,  and  into  the  houfe  ot  the  faid  defendant,  and  did  ftay 

and  continue  in  the  fervice  of  the  faid  defendant,  as  fuch  his  ap-' 

prentice  in  manner  aforefaid,  from  thence  for  part  of  the  aforefaid 

term  of  four  years,  to  wit,  until  and  upon  the  twenty«-ftventh  day 

•  5«e  Covenant  on  Articles  of  Agreement,  and  ««rr  p.  39s* 

of 
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of  March,  A.D.  1756:  And  the  faid  plaintiff  further  faith,  that 
although  he  the  faid  plaintiff  hath  always,  from  the  time  of  die 
making  of  the  faid  indenture  hitherto  well  and  faithfully  done, 
performed,  and  fulfilled  every  thing  in  the  faid  indenture  contain* 
cd  on  his  part  and  behalf  to  be  performed  and  fulfilled ;  yet  pro* 
tefting  that  the  faid  Richard  hath  not  done,  performed,  or  fulfilled 
all  things  in  the  faid  indenture  on  his  part  and  behalf  to  be  done 
and  performed  ;  in  faiEt  the  faid  plaintiff  faith,  that  the  iaid  Rich* 
ard,  during  the  faid  term  of  four  years  in  the  faid  indenture  men- 
tioned, to  wit,  on  the  twenty-feventh  day  of  March,  A*  D.  1756 
'  aforefaid,  at  L.  aforefaid,  without  the  licence,  and  againft  the  will 
of  the  faid  plaintiff,  difmiflTed  and  put  away  the  faid  plaljitiffftooi 
and  out  of  the  faid  fervice  of  the  faid  defendant,  and  from  thence 
until  the  end  of  the  faid  term  of  four  years,  wholly  refufed  to  per- 
mit him  to  be  in  the  faid  fervice  of  the  faid  defendant,  againft  the 
form  and  effedl  of  the  faid  indenture,  and  of  the  aforefaid  covenant 

sd  CovBt;  ^^  ^^^  ^^^  Richard  made  in  that  behalf  as  aforefaid :  And  the  faid 
plaintiff  further  fays,  that  the  faid  Richard,  during  all  or  any  part 
of  the  faid  term  of  four  years,  did  not  teach  and  inftrudl,  or  caufe 
to  be  well  and  fufEciently  taught  and  inftruded,  the  faid  plaintiff 
in  the  faid  trade  and  bufinefs  of  a  foap*boiler  and  tallow-chandler^ 
after  the  befl  way  and  manner  that  he  could,  according  to  the 
form  and  effed  of  the  (aid  indenture,  but  therein  wholly  failed 
and  made  default,  contrary  to  the  form  and  effe£t  of  the  aforelaid 
indenture  of  the  aforefaid  covenant  of  the  aforefaid  defendant,  (o 

3d  Count.  made  in  that  behalf  as  aforefaid  :  And  the  faid  plaintiff  further 
fays,  that  the  faid  Richard  did  not,  during  great  part  of  the  &id 
four  years,  from  and  continually  after  the  faid  twenty-feventh  day 
of  March,  in  the  A.D.  1750  aforefaid,  until  the  end  of  the  faid 
term  of  four  years,  or  durmg  any  part  of  that  time,  find  or  pro- 
vide for  the  (aid  plaintiff  fufficient,  or  anv  meat,  drink,  waihing^ 
or  lodging,  but  during  all  that  time  refufed  fo  to  do,  t:ontrary  to 
the  form  and  effed  of  the  faid  indenture  of  his  faid  covenant  fo 
,  made  in  that  behalf  as  aforefaid  j  and  fo  the  faid  plaintiff  faith,  that 
the  (aid  defendant  (although,  &c.)  hath  not  kept  with  plaintiff 
bis  covenants  aforefaid.  Damages  ten  pounds* 

nea  that  he  vo-  And  the  faid  Richard,  by  A.  B.  his  attorney,  comes  and  de« 
lunuriiy  aWent-  fends  the  wrong  and  injury,  when,  &c.  and  as  to  the  firft  breach 
•dhimfcit  of  covenant  above  affigned,  fays,  that  the  faid  Bernard  ought  noC 
to  have  or  maintain  his  aforefaid  a^ion  thereof  againft  him ;  becaufe 
he  fays,  that  the  faid  B.  on  the  faid  twenty-feventh  day  of  March, 
A.  D.  1756  aforefaid,  in  the  aforefaid  breach  above  augned  men- 
tionedt  at  LiUington  aforefaid,  voluntarily,  and  of  his  own  free 
will  did  depart  and  abfent  himfelf  from  the  fervice  of  the  faid 
defendant,  and  voluntarily  of  his  like  own  free  will  continued 
abfent  from  the  fervice  of  the  faid  defendant,  from  thence  until 
the  end  and  term  of  four  years,  without  this,  that  the  £iid 
Richard,  without  the  licence  and  againil  the  will  of  the  faid 
plaintiff,  difmifled  and  put  away  the  faid  plaintiff  from  and 
out  of  the  (aid  fervice  of  the  (aid  defendant,  as  the  iaidplain- 

4  tiff 
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hath  above  in  his  faid  deed  in  that  behalf  alledged  f  and 
this   he  is   ready  to  verify:    wherefore  he  prays  judgment  if 
the  faid  B.  ought  to  have  or  maintain  his  aforefaid  adion  thereof 
aigainft  him,  &c. :  And  the  faid  Richard/as  to  the  faid  -breach  of  2d  Plea, 
covenant  fecondly  above  afligned,  fays,  that  the  faid  plaintiiF  ought 
not  to  have  or  maintain  his  aforefaid  action  thereof  againft  him  ; 
becaufe  he  iays,  that  the  faid  defendant  did,  from  the  time  of  the 
making  of  the  faid  indenture,  until  the  twenty-feventh  day  of 
^arch   1756,  at  Lillington  aforefaid,    teach  and  inftru£l,  and 
caufe  to  be  well  and  fufficientiv  taught  and  inflruAed,  the  faid 
platntifF  in  the  faid  trade  and  bunnefs  of  a  foap-boiler  and  tallow- 
chandler,  after  the  beft  way  and  manner  that  he  could,  and  that 
he  the  faid  plaintiiF,  on  the  twenty-feventh  day  of  March,  A.  D* 
1756  aforefaid,  of  his  own  free  will  and  accord,  at  Lillington 
aforefaid,  went  away,  departed,  and  abfented  htmfelf  from   the 
houie  and  ferviceof  him  the  faid  defendant,  and  voluntarily,  of  his 
own  free  will,  kept  and  continued  toabfent  himfelf  from  the  fervice 
of  the  faid  defendant  (^ ),  from  thence  until  the  end  of  the  (aid 
term  of  four  years ;  and  this  he  is  alfo  ready  to  verify :  wherefore 
he  prays  judgment  if  the  faid  plaintiff  ought  to  have  or  maintain 
his  aforefaid  a£lion  thereof  againft  him,  kc:  And  as  to  the  faid 
breach  of  covenant  thirdly  above  affigned,  (a^io  non)  ;  becaufe  he 
fays,  that  the  faid  plaintiff,  on  the  faid  twenty-feventh  day  of 
March,  A.  D.   1756  aforefaid,  did  voluntarily,  and  of  his  own 
free  will,  depart  and  abfent  himfelf  from  the  fervice  of  the  faid 
defendant,  and  did  freely  and  voluntarily  continue  to  abfent  him* 
felf  from  the  fervice  of  the  faid  defendant  for  the  reftdue  of  the  faid 
term  of  four  years,  and  therefore  the  faid  defendant  could  not  at 
any  time  after  the  faid  twenty- feventh  day  of  March,  A.  D.  1756 
aforefaid,  during  the  faid  term  of  four  years,  find  or  provide  for 
the  faid  plaintiff  any  meat,  drink,  walhing,  or  lodging  \  and  this, 
&c. ;  wherefore,  &c.  if,  &c, 

(41)  This  I  think  fhould  be  in,  though  returned^bot  havinfc  been  g;iiilty  of  felony, 

Mr.  Warren  left  it  out ;  but  that  might  defendant  refufed  to  receive  him. 
be  occafioned  by  the  nature  of  the  cafe,  J.  Moicah* 

which  was,  the  apprentice  would  have 

-  MIDDLESEX,  to  wit.    Jane  Goadley  complains  of  Robert  covenant  on  an 
Hall,  being,  &c.  of  a  plea  of  breach  of  covenant ;  for  that  where-  indenture  of  ap- 
as  by  certain  indenture  of  apprenticefhip  made  on  the  twelfth  prenticeihip 
day  of  September,  A.  D,   1783,  to  wit,  at  Weftminfter,  in  the*?^*"^  **^*  ^- 
county  of  Middlefex  aforefaid  (one  part  of  which  indenture,  fealed  Lrformanc«^f 
with  the  feal  of  the  faid  Robert,  fhe  the  (aid  Jane  now  brings  here  the   daughter'$ 
into  court,  the  date  whereof  is  the  day  and  year  aforefaid),  it  is  covenant, 
witnefled  (amongft  other  things)  that  Mary  Hall,  daughter  of 
the  faid  Robert  (by  the  name  and  addition  of  Robert  Hall,  of  the 
parifh  of  Iflington,  Middlefex),  did  put  herfelf  apprentice  to  the 
laid  Jane  (by  the  name  and  addition  of  Jane  Goadley,  of  the  city 
of  Bath,  SomerfetQiire),  to  learn  her  art,  alfo  to  a(Hft  in  the 
family  bufinefs,   fuch  as  waihing,  ironing,  &c.   and  with  her 
Vol.  IIL  E  e  (after 
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(after  the  manner  of  dn  apprentice)  to  ferve  from  tbe  date  theraof 
unto  the  fi4ll  end  and  term  of  feven  years  from  thence  next  follow- 
ing, to  be  fully  complete  and  ended,  during  which  term  the  (aid 
apprentice  her  miftrefs  faithfully  (hould  ferve,  her  fecrets  keep, 
her  lawful  commands  every  where  gladly  do ;  that  (be  (hould  not 
haunt  taverns  or  playhoufes^  ndr  abfent  herfelf  from  her  faid  mif- 
treis's  fervice  day  or  night  unlawfully,  but  in  all  things  as  a  faith-' 
ful  apprentice  fhould  behave  herfelf  towards  her  faid  mtftre&y  ml 
all  hers,  during  the  faid  term ;  and  for  the  true  perfbrmajice  of  all 
and  every  the  faid  covenants  and  agreements,  either  of  tbe  iaid 
parties  did  become  bound  unto  the  other  by  tbe  faid  indenture,  as 
by  the  faid  indenture  (relation  being  thereunto  had}  will  (amongft 
other  things)  more  fully  and  at  large  appear;  by  virtue  of  which 
faid  indenture  the  laid  Mary  Hall  afterwards,  to  wit,  on  the  faid 
twelfth  day  of  September^  in  the  year  afotefaid,  at  Weftmioftcr, 
in  the  county  of  Middlefex  aforefaid,  enttred»  and  was  then  and 
there  received  into  the  fervice  of  the  (aid  jane  as  her  apprentice, 
and  remained  and  continued  in  fuch  fervice,  under  and  by  viitoe 
of  the  faid  indenture,  for  a  long  fpace  of  time,  to  wit,  from  the 
day  and  year  laft  aforefaid,  until  and  upon  the       day  of    ,  io 
the  year  of  Our  Lord  17     ,  to  wit,  at  Weftminfter,  in  die 
county  of  Middleiex  aforefaid ;  and  although  (he  the  (aid  Jane 
bath  always,  from  the  time  of  the  making  the  faid  indenture 
hitherto,  well  and  truly  performed,  fulfilled,  and  kept  the  fame 
in  all    things  therein  mentioned  and  contained  on    her  part 
and  behalf  to  be  performed,  fulfilled  and  kept,  according  to  the 
tenor  and  efFe&,  true  intent  and  meaning  of  the  faid  indenture^  to 
wit,  at  Weflminfler,  in  the  county  of  Middlefex  aforefaid :  Yet, 
protefling  that  the  faid  Robert  hath  not  performed,  fulfilled,  os 
kept  any  thing  in  the  faid  indenture  mentioned  and  contained  on 
his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according 
to  the  tenor  and  efFedt,  true  intent  and  meaning  thereof;  the 
faid  Jane  in  fa6l  faith,  that  the  faid  Mary  Hall  did  not  nor  would 
faithfully  ferve  the  faid  Jane,  according  to  the  tenor  and  effe^ 
true  intent  and  meaning  of  the  faid  indenture ;  but  on  the  contrary 
thereof,  (he  the  faid  Mary  Hall  did,  during  the  faid  term,  to  vni, 
on  the  faid         day  of        ,  in  the  year  lafl  aforefaid,  at  Weft- 
minfter, in  the  county  of  Middlefex  aforefaid,. unlawfully  abfent 
herfelf,  and  hatii  from  thence  hitherto  remained  and  continued  un- 
lawfully abfent  from  the  fervice  of  the  faid  Jane,  contrary  to  die 
tenor  and  effeA  of  the  faid  indenture,  and  of  the  covenants  in  that 
behalf  made  as  aforefaid  :  And  fo  the  faid  Jane  in  fa£l  faith,  diat 
the  faid  Robert  (although  often  requeft^),  hath  not  kept  tbe 
laid  covenants  fo  by  him  made  with  the  faid  Jane,  in  manner  and 
form  aforefaid,  but  hath  broken  the  fame,  and  to  keep  tbe  fame 
with  the  faid  Jane  hath  hitherto  wholly  refufed,  and  ftillrefufesfo 
to  do,  to  the  damage  of  the  faid  Jane  of         pounds ;  and  there- 
fore file  brings  her  fuit,  &c«     Pledges,  &c. 

Drawn  by  Mr,  TiDDt 

VJe  Branch  v.  Emington,  pouf  500,  and  Whitby  t/.  LoCuiSj  B.  R.  M.  10.  G.  x# 
8.  Mod.  190. 
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Trinity  Term,  30.  Geo.  3. 
t^ANCASHIRE,  to  wit.    Barton  Shuttleworth,  clerk,  com-  Declaration   In 
plains  of  James  Hargreaves,  being,  &c.  of  a  plea  of  covenant  bro-  B.  R.  in  cove. 
ken  I  for  that  whereas  by  certain  articles  of  agreement  indent-  "*"^  ®"  «"  »**- 
cd,  made,  concluded,  and  agreed  upon  the  fixtecnth  day  of  OSo-  **^^"i^jf)f  '%' 
ber,  in  the  year  of  Our  Lord  1789,  at  Rochdale,  in  the  county  [JJ|^yt^^rof*the 
of  L«ancafter  aforefaid,  between  the  faid  B.  S.  the  now  plaintiff,  apprentice    a. 
aknd  B.  S.  his  fon,  of  the  one  part,  and  the  faid  J.  H.  of  the  other  gainft  his  maf. 
part^  and  fealed  with  the  refpefiivc  feals  of  the  faid  B.  S.  the  now  ^**'^/°^   "^ 
plaintiff,  and  B.  S.  the  fon,  and  the  faid  James,  and  bearing  date  "„*fiS^'"'^d 
the  fame  day  and  year  aforefaid  (which  faid  articles  of  agreement  difmimn's  him. 
novi  remain  in  the  cuftody  and  poflef&onof  the  faid  James,  and  there-  3^,^^,  ^^^^^  ^^ie 
fore  the  iaid  B.  S.  the  now  plaintiff,  cannot  bring  the  fame  here  indenture      of 
into  court),  the  faid  B.  S.  the  fon,  of  his  own  free  will,  and  with  apprentice      is 
the  confcnt  of  the  faid  B.  S.  his  father,  the  now  plaintiff,  did  put, »"    defendant's 
place,  and  bind  himfelf  apprentice  to  the  faid  J,  H.  to  ferve  him  in  J"^^^^'  Wnt^ 
his  art,  myflery,  or  buiinefs  ofafurgeon,  apothecary,  and  mid-  cannot  produce 
vrife,  /rom  the  day  of  the  date  of  the  faid  articles,  for  and  during  it  incouru 
the  full  end  and  term  of  four  years  from  thence  next  enfuing,  and 
that  he  the  faid  B.  S.  the  fon»  (hould  and  would,  during  the  faid 
terna,  keep  the  fecrets  of  his  iaid  maftcr,  and  (hould  not^  nor  would 
not,  during  the  faid  term,  embezzle  or  miffpend  any  of  his  (aid 
matter's  money  or  goods,  nor  abfent  himfelf  from  his  fervice  at 
any  time  without  his  confent,  but  in  all  refpe6ls  behave  himfelf 
as  a  good  and  faithful  apprentice  ought  to  do  j  and  the  faid  J.  H. 
in  confideration  of  fuch  apprenticefhip,  and  alfo  in  conftderation 
of  fifty-two  pounds  ten  (hillings  of  lawful  money  of  Great  Britain 
to  him  in  hand  paid,    by  the  faid  B.  S.  the  father,  on  or  before 
the  fealing  and  delivery  of  the  faid  articles,  the  receipt  whereof  he 
did  thereby  acknowledge,  did  for  himfelf,  his .  heirs,  executors, 
and  adminiftrators,  that  he  the  faid  J.  H.  (hould  and  would,  at  all 
times  during  the  term  aforefaid,  teach  and  inf^rudl,  or  caufe  and 
procure  to  be  taught  and  inftfuded  in  the  art,  myftery,  or  bufmefs 
of  a  furgeon,  apothecary,  and  midwife,  and  in  all  things  incident 
and  belonging  thereto,  in  fuch  manner  as  he  the  faid  J.  H.  then,  or  at  < 

any  time  during  the  faid  term,  (hould  ufe,  pradtlfe,  or  deal  in 
the  fame ;  and  alfo  that  he  the  f^id  I.  H.  (hould  and  would,  dur- 
ing the  faid  term,  find  and  provide  for  the  faid  B.  S.  the  fon,  good 
and  fufficient  meat,  drink,  and  lodging,  fit  for  fuch  an  appren- 
tice (as  by  the  faid  articles  of  agreement,  relation  being  thereunto 
had  may  more  fully  appear) :    And  the  faid  B.  S.  the  father,  in  Thefon  entered 
fad  fays,  that  the  faid  B.  S.  the  fon,  by  virtue  of  the  faid  articles,  into  defendant's 
afterwards,  to  wit,  on  the  feventcenth  day  of  Odober,  in  the  Service. 
year  aforefaid,  at  R.  aforefaid,  in  the  county  aforefaid,  entered 
and  was  received  into  the  fervice  of  the  faid  James,  to  ferve  him 
the  faid  James  as  fuch  apprentice  as  aforefaid,  during  the  faid  term 
of  four  years,  in  the  faid  articles  mentioned,  and  (laid  and  con« 
tinued  in  the  faid  ferviqc  of  the  faid  James,  as  fuch  apprentice  as 
aforefaid,  for  and  durine  part  of  the  faid  term  in  t\\i  faid  indenture 
:mencioned,  to  wit,  until  and  upon  the  firft  day  of  April,  in  the 
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iftfercach,  did  y^^*"  ^^  Our  Lord  1790,  to  wit,  at,  R.  aforeraid.t  Yet  the  tui 
not  indrua  the  James  did  not,  during  the  faid  time  that  the  fald  B.  S.  the  fon,  fo 
aj  prentice.        was  and  continued  in  his  faid  fervice  as  fuch  apprentice  as  afore- 
faid,  teach  or  inftruft  the  faid  B.  S.  the  fon,  or  caufe  or  procure 
him  to  be  taught  or  inftru6led  in  the  art,  myftery,  or  buGnefs  of  a 
furgeon,  apothecary,  and  midwife,  or  either  of  them,  or  in  all  or 
any  of  the  things  incident  or  belonging  thereto,  in  fuch  manner  as 
he  the  faid  James  did,  during  that  time  ufe,  pradife,  and  deal  in  the 
fame,  or  in  any  other  manner  whatfoever ;  but  wholly  omitted  and 
refufed  fo  to  do,  and  therein  wholly  failed  and  made  default,  con- 
trary to  the  form  and  cffeSt  of  the  faid  articles,  &c.    of  the  faid 
covenant  of  the  faid  James,  fo  by  him  made  in  that  behalf  as 
aforefaid,  and  in  manifeft  breach  thereof:  And  the  faid  B.  S.  the 
father,  further  in  kA  fays,  that  although  the  faid  B.  S.   the  fon» 
hath  always,  during  the  faid  term,  been  defirous  of  remaining 
and  continuing  in  the  faid  fervice  of  the  faid  James,  as  fuch  ap« 
prentice  as  aforefaid,  for  and  during,  and  until  the  end  and  expi« 
ration  of  the  faid  term  of  four  years  in  the  (aid  articles  mentioned, 
xd  Breach,tiira-  to  wit,  at  R.  aforefaid  :  Yet  the  faid  James  afterwards,  and  long 
cd  the  appren-  before  the  expiration  of  the  faid  term  of  four  years  in  the  iaid  ar- 
ticeaway,  and  tides  mentioned,  to  wit,  on  the  faid  firft  day  of  April,  in  the  year 
tf  rovidf  him  '^*  aforefaid,  at  R.  aforefaid,  without  the  licence  or  confent,  and 
with  board  and  againft   the   will    of  the  faid   B.  S.    the   fon,   difcharged  and 
Jodsing.  difmiffed  the  faid  B.  S.  the  fon  from  and  out  of  the  fervice  of 

him  the  faid  James,  and  kept  and  continued  him  fo  difmiiled 
and  difcharged  out  of  his  faid  fervice  from  thence  hitherto,  and 
during  all  that  time  wholly  refufed  to  permit  or  fuffer  the  faid 
B.  S.  the  fon,  to  remain,  continue,  or  be  in  his  fervice  as  fuch 
apprentice  as  aforefaid,  and  hath  not,  during  any  part  of  the  faid 
laft-mentioned  time,  taught  or  inftnided  the  faid  B.  S.  the  fon, 
or  caufed  and  procured  htm  to  be  taught  and  inftruded  in  the  faid 
art,  myftery,  and  bufmefs  of  a  furgeon,  apothecary,  and  mid- 
wife, or  any  part  thereof,  or  in  all  or  any  of  the  things  incident  €« 
belonging  thereto,  in  manner  as  he  the  faid  James  ufes,  praiSifcs, 
and  deals  in  the  (ame,  or  in  any  other  manner ;  neither  hath  the 
faid  James,  during  any  part  of  the  faid  laft-mentioned  time,  found 
or  provided  for  the  faid  B.  S.  the  fon,  good  and  fufficient  meat, 
drink,  and  lodging,  fit  for  fuch  an  apprentice,  or  any  other  meat, 
drink,  or  lodging,  or  any  part  thereof,  but  hath  altogether 
omitted  and  refufed  fo  to  do,  and  hath  therein  wholly  &iled  and 
made  default,  contrary  to  the  form  and  eiFe£l  of  the  faid  articles  of 
Condition.  the  faid  James  fo  by  him  made  in  that  behalf  as  aforefaid,  and  in 
manifeft  breach  thereof;  and  fo  the  faid  B.  S.  the  father  (ays, 
that  the  faid  James  (although  often  thereto  rcquefted),  hath  not 
kept  with  him  the  bid  B.  S.  the  father,  the  aforefaid  covenant 
made  with  him  the  faid  James  as  aforefaid,  but  hath  broken  the 
fame ;  and  to  keep  the  fame  with  the  faid  B.  S.  the  father,  the  faid 
James  hath  hitherto  altogether  refufed,  and  ftill  refufes,  to  the 
damage  of  the  faid  B.  S.  the  father,  of  one  hundred  pounds;  and 
therefore  he  brings  his  fuit,  &c.     Pledges,  &c* 

I  •  And 
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And  the  faid  James,  by  Ralph  Allen  his  attorney,  comes  and  l*J"  »ft>  «  to 
defends  the  wrong  and  injury,  when,  &c.  j  and  as  to  the  breach  'll^  ^g^d;d7*ach 
of  covenant  firft  above  affigned,  fays,  that  the  faid  B.  S.  the  fa-  j^^  ^^^  i^u^^ 
ther  ought  not  to  have  or  maintain  his  afprefaid  aflion  thereof 
againft  him  the  faid  James,  becaufe  he  the  faid  James  faith,  that 
he  the  faid  James  did,  during  the  faid  time  that  he  the  (aid  B.  S. 
the  fon  was,  and  continued  in  his  faid  fervtce  as  fuch  an  appren- 
tice as  aforefaid,  teach  and  inftruft  the  faid  B«  S.  the  fon,  and 
caufe  and  procure  him  to  be  taught  and  inftruded  in  the  art,  myf- 
tery,  or   bufinefs  of  a  furgeon,  apothecary,  and   midwife,  and 
each  of  them,  and  in  all  things  incident  and  belonging  thereto^ 
in  fuch  manner  as  he  the  faid  James  did  during  that  time  ufe, 
pra£tife,  and  deal  in  the  fame,  according  to  the  form  and  efFefl  of 
the  faid  articles,  and  of  the  faid  covenant  of  the  faid  James  fo  by 
him  made  in  that  behalf  as  aforefaid^  to  wit,  at  R.  aforefaid  ;  and 
of  this  he  the  faid  James  puts  himfelf  upon  the  country,  and  the 
faid  B.  S.  the  now  plaintiff  doth  the  like:  And  as  to  fo  much  Second,  to  the 
breach  of  the  covenant  fccondly  aforefaid,  as  relates  to  the  diCnif-  charge  for  dif- 
fing  and  difcharging  the  faid  B.  S.  the  fon  from  and  out  of  the  "\'^"'  ^^^ 
fervice  of  the  faid  James,  and  keeping  and  continuing  him  fo  dif-  ^^  did  not  and 
miffed  and  difcharged  for  the  time  in  the  faid  breach  in  that  behalf  j^ue. 
mentioned,  and  refufmg  to  permit  or  fufFer  the  faid  B.  S.  the  fon 
to  remain,  continue,  or  be  in  the  fervice  of  the  faid  James  as  fuch 
apprentice  as  aforefaid,  during  the  time  in  the  faid  breach  in  that 
behalf  aforefaid;  the  faid  James  faith,  that  the  faid  B.  S.  the  fa- 
ther ought  not  to  have  or  maintain  his  aforefaid  adlion  thereof 
againft  him  the  faid  James,  becaufe  he  the  faid  James  faith,  that 
he  did  not  difmifs  or  difcharge  the  faid  B.  S.  the  fon  from  or  out 
of  the  fervice  of  the  faid  James,  or  refufe  to  permit  or  fufFer  the 
faid  B.  S.  the  fon  to  remain,  continue,  or  be  in  the  fervice  of  the 
&id  James  as  fuch  apprentice  as  aforefaid,  in  manner  and  form 
as  the  faid  B.  S.  the  father  hath  in  his  faid  breach  fccondly  above 
affigned  alledged;  and  of  this  he  the  faid  James  putteth  himfelf 
upon  the  country,  and  the  faid  B.  S.  the  now  plaintiff  doth  the 
Jike :  And  as  to  the  refidueof  the  faid  breach  of  covenant  fecond-  as  to  the  rcfi- 
ly  above  affigned,  the  faid  James  fays,  that  the  faid  B.  S.  the  fa-  due    of     that 
ther   ought   not  to  have    or    maintain  his  faid  aftion  thereof  *>r«ach,  that  he 
againft  him,  becaufe  he  faith,  that  the  faid  B.  S.  the  fon,  on  the  ^^ciurng^Ttb 
firft  day  of  April,  in  the  year  of  Our  Lord  1790,  at  R.  aforefaid  I  verification. 
in  the  faid  county,  without  the  licence,  and  againft  the  will  of 
the  faid  James,  voluntarily  and  wilfully  departed  and  abfented  him- 
felf from  his  faid  fervice,  and  remained  and  continued  abfent  there- 
from without  the  licence  and  againft  the  will  of  the  faid  James, 
from  thence  continually  hitherto,  contrary  to  the  form  and  effect 
of  the  faid  indenture ;  by  reafon  whereof  the  faid  James  could 
not,  during  that  time,  or  any  part  thereof,  teach  or  inftruft  the 
laid  B.  S.  the  fon,  or  caufe  or  procure  him  to  be  taught  or  in- 
ftruded  in  the  art,  myftery,  and  bufinefs  of  a  furgeon,  apothe- 
cary, and  midwife,  or  any  part  thereof,  or  in  all  or  any  of  the 
things  incident  or  belonging  thereto,  in  manner  as  he  the  faid 
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James  ufed,  praSifed,  and  dealt  in  the  feme,  or  in  any  other 
manner,  or  find  or  provide  for  the  faid  B,  S.  the  foo,   meat, 
drink,  or  lodging,  or  any  part  thereof;  and  this  be  the  faid  James 
is  ready  to  verify:  wherefofe  he  prays  judraient  if  the  faid  B.S. 
the  father  ought  to  have  or  maintain  his  (aid  a£iion  thereof  agaioft 
Pica    to     >d  him :  And  for  further  plea  Ip  this  behalf  as  to  the  faid  breach  of 
bpach,  that     covenant  fecondly  above  a(&gned»  by  leave  of  the  court  here  lor 
fcndant  "agreed  ^^'^  purpofe  firft  had  and  obtained,  according  to  the  form  of  the 
thit  the   latter  ftatute  in  that  cafe  made  and  provided,  the  faid  James  lays,  that  the 
ih  >«]ld   procuiefaid  B.  S.  the  father  ought  not  to  have  or  maintain  his  faid  adion 
another    affift-  thereof  again  ft  him,  becaufe  he  (ays,  that  after  the  making  of  the(aid 
Ibn'fhoKSic  ^"^^'">  and  before  the  difmiffing  and  difcharoing  of  the  feid  B.S. 
dcr.cn  Jant        ^^^  '^^  f'^^'"  and  out  of  the  fervice  of  him  the  (aid  James,  to  wit,  oa 
the  firft  dayof  April,  in  the  year  of  Our  Lord  1790,  at  R.  aforefaid. 
In  the  faid  county,  it  was  agreed  by  and  between  the  faid  B.  S. 
the  father  and  the  faid  James  (amongft  other  things]  in  manner  fol- 
lowing, that  is  to  fay,  that  the  &idJames(hould,  with  all  convenient 
fpeed,  procure  another  perfon  toferve  him  in  his  faid  art,  myftery, 
and  bufincfs,  and  that  when  the  faid  James  (hould  have  procured 
fuch  perfon,  the  faid  B.  S.  the  fon  (hould  leave  the  fervice  of  him 
the  faid  James,  and  be<lifchaiged  from  his  faid  apprentice(bip ; 
and  that  he  the  faid  James  fhould  not,  after  the  procuring  of  fuch 
perfoh,  be  obliged  to  teach  or  inftrudt  the  faid  B.  S.  the  fon,  or 
caufe  and  procure  him  to  be  taught  an3  inftrudled  in  the  (aid  art, 
myftery,  and  bufinefs  of  ^  furgeon,  apothecary,  and  midwife,  or 
any  p^rt  thereof,  or  in  any  thing  incident  or  belonging  thereto, 
or  to  find  or  provide  for  the  faid  B.  S.  the  fon,  any  meat,  drink, 
or  lodging,  and  that  the  faid  B.  S.  the  father  (hould  not  nor  would 
bring  any  ad  ion  againft  the  faid  James  for  omitting  and  refufing 
fo  to  do :  and  the  (aid  James  avers,  that  the  faid  agreement  being 
fo  made  as  aforefaid,  he  the  faid  J.  in  confideration  and  purfu- 
ance  thereof  afterwards,  to  wit,  on  the  day  and  year  laft  afore- 
faid,  at  R.  aforefaid,  in  the  faid  county,  did  procure  another  per* 
fon  to  fervc  him  in  faid  art,  myftery,  and  bufinefs ;  wherefore  the 
faid  James  th^n  and  there  difmi(red  and  difcharged  the  faid  B.  S. 
the  (on  from  and  otit  of  the  fervice  of  him  the  faid  J.  and  kept 
and  continued  him  fo  difmified  and  difcharged  out  of  his  faid  feN 
vice,  froci^  thence  hitherto^  and  during  all  that  time  wholly  re-- 
fufed  to  permit  the  faid  B.  ^.  the  fon  to  remain,  continue,  or 
be  in  his  fervice,  as  fuch  appfetitice  as  aforefaid,  and  did  not, 
during  any  part  of  the  faid  lafl- mentioned  time,  inftrudthe  faid 
B.  S.  the  fon,  or  caufe  or  procure  him  to  be  taught  or  inftrudled 
in  the  faid  art,  myftery,  or  biifmefs  of  a  furgeon,  apothecary,  and 
midwife,  or  any  part  thereof,  or  in  all  or  any  of  the  things  inci- 
dent or  belonging  thereto,  nor  (ind  nor  provide  for  the  (aid  B.  S« 
the  fon,  any  meat,  drink,  or  lodging,  br  any  part  thereof,  but 
wholly  omitted  and  refufed  fo  to  do,  as  it  was  lawful  for  him  to  do 
on  that  occafion ;  and  this  he  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  faid  B.  S.  the  father  ought  to  have  or  main- 
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tain  his  faid  adion  againft  him:  And  for  further  plea  in  this  behalf  Another  plea  to 
as  to  the  faid  breach  of  covenant  fecondly  above  affigned,  by  leave  ^f^J*  breach, 
of  the  court  here  for  this  purpofe  firft  had  and  obtained,  accord*  l^^em^clurfed 
ing  to  the  form  of  the  ftatute  in  that  cafe  made  and  provided)  the  himldf  to   his 
faid  J,  lays,  that  the  faid  B.  S.  the  father  ought  not  to  have  or  (aid  mailer,  as 
maintain  his  aforefaid  aSion  againft  him  the  laid  James,  becaufe  «*»*   defendant 
he  fays,  that  after  the  making  of  the  faid  articles,  and  before  the  ^  '^^  ^'^^ 
difmiffin^  and  difcharging  the  faid  B.  S.  the  fon  from  and  out  of 
the  fervice  of  him  the  faid  James,  to  wit,  on  the  firft  day  of  Ja- 
nuary, in  the  year  of  Our  Lord  1790,  and  on  divers  other  days 
and  times  between  that  day  and  the  difmiffing  and. difcharging  the 
iaid  B.  S.  the  fon  from  and  out  of  the  fervice  of  him   the  faid 
James,  to*wit,  at  R,  aforefaid,  in  the  faid  county,  the  faid  B.  S,  the 
ion  mift>ehaved  himfelf  as  fuch  apprentice  as  aforefaid,  and  then 
and  there  wholly^  refufed  to  obey  the  lawful  commands  and  orders 
of  him  the  faid  James,  and  then  and  there  beat,  bruifed,  wounded, 
and  ill-treated  the  faid  James,  fo  that  his  life  was  thereby  then  and 
there  in  great  danger,  and  then  and  there  behaved-  and  conducted 
himfelf  fo  improperly,  riotoufly,  and  outrageoufly,  that  he  the 
faid  James  could  not  keep  the  faid  B.  S.  the  fon  as  fuch  appren** 
tice  as  aforefaid  s  wherefore  the  faid  James,  on  the  firft  day  of 
April,  in  the  year  of  Our  Lord  1790,  at  R*  aforefaid,  in  the  faid 
county,  difmifTed  and  difcharged  the  faid  B.  S.  from  and  out  of 
the  fervice  of  him  the  faid  J.  and  kept  and  continued  him  fo  dif- 
mifled  and  difcharged  out  of  his  (aid  fervice  from  thence  hither*^ 
to  and  during  all  that  time,  wholly  refufed  to  permit  or  fuiFer  the 
faid  B.  S.  the  fon  to  remain,  continue,  or  be  in  his  fervice  as  fuch 
apprentice  as  aforefaid,  and  did  not,  during  any  part  of  the  (aid 
laft-mentioned  time,  teach  or  inftruA  the  (aid  B.  S.  the  fon,  or 
caufe  or  procure  him  to  be  taught  and  inftru£ted   in  the  faid 
art,  myftery,  andbuQnefs  of  a  furgeon,  apothecary,  and  midwife, 
or  any  pare  thereof,  or  in  all  or  any  of  the  things  incident  or  bo- 
longing  thereto,  nor  find  or  procure  for  the  faid  Bt  S.  the  fon 
any  meat,  drinic,  or  lodging,  or  any  part  thereof,  but  wholly 
omitted  and  refufed  fo  to  do,  as  it  was  lawful  for  him  to  do 
on  that  occafion ;  and  this  be  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  faid  B.  S.  ought  to  have  or  maintain  his 
aforefaid  adion  againft  him*  Samuel  Heywood* 

And  the  laid  B.  S.  the  now  plaintiff,  as  to  the  faid  plea  of  the  RepKca4k«  d^ 
faid  James  by  him  above  pleaded  in  bar,  as  to  the  faid  refidue  of  ^•''^^'^^i^^'^ 
the  laid  breach  of  covenant  fecondly  above  aifigned,  fays,  that  ^^^^*  *"^* 

he  the  faid  B.  ought  not,  by  reafon  of  any  thing  in  that  pWa  aU 
ledged,  (o  be  precluded  from  having  and  maintaining  his  aforel'aM 
aftion  thereof  againft  the  faid  James,  becaufe  he  fays^  that  the  faid 
James,  of  his  own  wrong,  and  without  any  fiich  caufe  as  is  by  him 
in  the  faid  plea  in  that  behalf  alledged,  omitted  and  refufed  to  teach 
or  inftrufl  the  faid  B.  S.  the  fon,  or  to  caufe  or  procure  him  to 
be  taught  o.r  inftrucled  in  the  faid  art,  myftery,  or  bufinefs  of  a 
furgeon,  apothecary,  or  midwife,  or  any  part  thereof^  or  ia  all  or 
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any  of  the  things  incident  or  belonging  theretO)  in  manner  as  he 
the  faid  James  then  ufed,  pradifed,  and  dealt  in  the  fame,  or  in 
any  other  manner,  and  to  find  or  provide  for  the  {aid  B.  S.  die 
fon,  meat,  drink,  or  lodging,  or  any  part  thereof,  in  manner  afid 
form  as  the  faid  B.  S.  the  plaintiff  bath  above  thereof  complained 
againft  him  the  faid  James;  and  this  he  the  faid  B.  S.  the  plaintiiF 
prays  may  be  enquired  of  by  the  country,  and  the  faid  James  dodi 
RepHeation  to  the  like :  And  the  faid  B.  S.  the  plaintifl^  as  to  the  faid  plea  of  the 
4th  plea,  during  (^y  James  by  him  fecondly  above  pleaded  in  bar,  as  to  the  &id 
MrfiffaT*"^"^'  breach  of  covenant  fecondly  above  affigncd,  fajrs,  that  the  laid  B.  S. 
ought  not,  by  reafon  of  any  thing  in  that  plea  mentioned,  to  be 
barred  from  having  and  maintaining  his  faid  action  thereof  agaioft 
the  faid  James,  becaufe  he  (ays,  that  it  was  not  agreed  by  and 
between  the  faid  B.  S.  the  father  and  the  faid  James,  in  mao- 
ner  and  form  as  the  (aid  James  hath  above  in  his  faid  laft-men* 
tioned  plea  in  that  behalf  alledged ;  and  this  he  the  (aid  B.  S.  the 

Slaintiff  prays  may  be  enquired  of  by  the  country ;  and  the  (aid 
ames  doth  the  like  :  And  the  (aid  B.  S.  the  plaintiff,  as  to  the 

stiT^ar^  <»-  ^^^^  P'^^  ^^  ^^  ^^'^  James  laftly  above  pleaded  in  bar  to  the  (aid 
juria,  and  liTue.  breach  of  covenant  fecondly  above  afligned,  fays,  that  the  (aid 

B.  ought  not,  by  reafon  of  any  thing  in  that  plea  alledged,  to  be 
barred  from  having  and  maintaining  his  aforefaid  adlion  againft 
him  the  faid  James,  becaufe  he  fays,  that  the  faid  James,  of  his 
own  wrong,  and  without  any  fuch  caufe  as  is  by  him  in  his  (aid 
laft- mentioned  plea  in  that  behalf  alledged,  difmi(red,  anddif- 
charged  the  (aid  B.  S.  the  fon  from  and  out  of  the  fervice  of  the 
faid  James,  and  kept  and  continued  him  fo  difmiffed  and  dif« 
charged  out  of  the  fervice  of  him  the  (aid  James  from  thence  hi* 
therto  and  during  all  that  time,  wholly  refufed  to  permit  or 
fuffer  the  faid  B.  S.  the  fon  to  remain,  continue,  or  be  in  his  fer- 
vice as  fuch  apprentice  as  aforefaid,  and  did  not,  during  any  part 
of  that  time,  teach  or  inftrudl  the  (aid  B.  S.  the  fon,  or  caufe  or 
procure  him  to  be  taught  or  inftruded  in  the  faid  art,  myftery, 
or  bufinefs  of  a  furgcon,  apothecary,  or  midwife,  or  any  part 
thereof,  or  in  all  or  any  of  the  things  incident  or  belonging 
thereto,  nor  find  or  provide  for  the  faid  B.  S.  the  fon,  any  meat^ 
drink,  or  lodging,  or  any  part  thereof,  but  wholly  omitted  and 
reftifed  fo  to  do,  in  manner  and  form  as  the  faid  B.  S.  the  plaintiff 
hath  above  thereof  complained  againft  him  the  faid  James ;  and  this 
he  the  faid  B.  S.  prays  may  be  enquired  of  by  the  country  ;  and 
the  faid  James  doth  the  like*  T.  Barrow. 


I  have  takes  iflue  on  each  of  the  de- 
fendant's pleas,  but  1  am  of  opinion  that 
the  lafl,  though  true  in  fa£t,  is  bad  in 
point  of  law;  lor  I  do  not  think  that  the 
exprefs  covenant  of  the  defendant,  to  in- 
(tru^  the  apprentice  in  his  profeiTion, 
and  to  find  him  with  board  and  lodging 
daring  the  term,  can  be  difcharged  by 
the  mere  miibehaviour  of  the  latter  to 
ttic  former,  as  Hated  in  chat  plea  3  how* 


ever,  it  would  have  been  nugatory  to 
have  demurred  to  it,  as  the  dcfendist 
might  have  gone  to  tiial  upon  the  good 
pleas  without  it  or  with  it,  byamendiag» 
but  it  is  proper  to  obferve,  that  if  the 
defendant's  evidence  at  the  trial  gws 
only  to  fupport  Uie  faulty  plea,  I  thiDk 
it  bad  in  arreft  of  judgment,  tboogh  be 
ihould  obtain  a  verdi^  upon  it 
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CITY  »  BRISTOL,  Jf.    WiUiam  Organ,  late  of  the  city  i>cc!aration  by 
of  Briftol,  iiflimonger  and  cork-cutter,  was  fummoned  to  anfwer  ™J|^e'*agJnft 
John  Bayley  of  a  plea  of  covenant  broken ;  and  thereupon  the  ^i,  mafter,  for 
iaid  J.  B.  by  J.  C.  who  is  admitted  by  the  court  to  profecute  for  not  m^tniaing 
the  faid  J.  B,  who  is  within  the  age  of  twenty-one  years,  as  the  Wmin  hbcrade* 
next  friend  of  the  faid  J.  B.  complains :  for  that  whereas  on  the  ^  ^f^h  mlau 
feventh  of  OSober  1775*  at  the  city  of  Briftol,  by  a  certain  in-  driBjTL^r 
denture,  &c.  &c.  as  by  the  faid   indenture,  relation  being  had 
thereto,  more  fully  and  at  large  appears  :  And  the  faid  J.  B*  fays, 
that  after  making  the  faid  indenture,  to  wit,  on  the  day  and  year 
aforeiaid,  at  the  city  of  B.  arorefaid,  he  the  faid  J.  B.  entered  into 
the  fervice  of  the^id  William  and  Ann,  to  ferve  after  the  man- 
ner of  an  apprentice,  according  to  the  form  and  efFeft  of  the  faid 
indenture  ;  and  although  the  (aid  J.  B«  always,  from  the  time  of 
making  the  faid  indenture,  hitherto  hath  kept,  performed,  and  done 
all  things  in  the  faid  indenture  contained  on  his  part  and  behalf  to 
be  done,  performed,  and  kept  i  yet,  protefting  that  the  (aid  VVil» 
liam  hath  not  done  any  thing  in  the  faid  indenture  contained  on 
bis  part  and  behalf  to  be  done  and  performed :  In  fa£l  the  faid 
J.  B.  (aith,  that  the  faid  W.  hath  not,  (ince  the  day  of  the  date 
of  the  faid  indenture,  diligently  taught,  inftruded,  and  informed 
the  faid  J.  B.  or  caufed  him  to  be  informed  by  others  in  the  afoce- 
^id  art  of  a  fiibmonger,  and  the  aforefaid  art  of  a  cork-cutter,  or 
either  of  them,  but  hath  wholly  negleded  and  refufed  fo  to  do, 
contrary  to  the  form  and  e(Fe6t  of  the  (aid  indenture,  and  of  the 
covenant  of  the  faid  William  in  that  behalf  made  as  aforefaid : 
And  the  faid  J.  B.  further  faith,  that  the  (aid  William  hath  not, 
fmce  the  time  of  making  the  faid  indenture,  found  him  the  faid 
J*  B.  good  and  fufficient  meat,  drink,  lodging,  and  other  necef- 
iaries  (apparel  and  wafliing  excepted)  or  any  of  them,  but  hath 
wholly  negleAed  and  refufed  fo  to  do,  contrary  to  the  form  and  ef- 
fect of  the  (aid  indenture,  and  of  the  coveilant  of  the  faid  William 
in  that  behalf  made  as  aforefaid ;  and  fo  the  faid  J.  B;  fays,  diat 
the  faid  William  (although  often  requeued)  hath  not  kept  with 
the  faid  J.  B.  bis  covenant  in  manner  aforefaid  made,  but  hath 
broken  the  fame,    and  to  keep  the  (ame  with  the  faid  J*  B» 
bath  hitherto  wholly  refufed,  to  the  damage  ;  and  therefore,  &c. 

And  the  defendant,  by  A.  B.  his  attorney,  comes  and  defends  Plea  xft,  that 
the  wrong  and  injury,  when,  &c. ;  and  as  to  the  faid  breach  of  ^c^<^<>^^^ushc 
covenant  firft  above  affigned,  fays,  that  the  faid  J.  B.  the  plaintiff,  P^'»«iff»«»r«*- 
(aSfio  non);  but  he  faith,  that  the  faid  William  hath,  fince  the^f^^'****'"' 
day  of  the  date  of  the  faid  indenture,  diligently  taught,  inftruAed, 
and  informed  the  faid  J.  B.  the  plaintiff,  in  the  aforefaid  art  of  a 
fiOimonger,  and  in  the  aforefaid  art  of  a  cork-cutter,  according  to 
the  form  and  efFed  of  the  (aid  indenture,  and  of  the  covenant  of 
the  faid  William  in  that  behalf  made  as  aforefaid ;  and  of  this,  &c.  Second,      that 
defendant,  for  further  plea  in  bar  as  to  the  faid  breach  of  covenant  P!f!".^*^  j!'!f "^' 

■^  ed  ninafclf  from 

defendant's  fervice,  and  that  whUil  he  rcmajncd  in  hisfenricei  defendant  taa^t  and  inftru^ed  him. 

firft 
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iirft  above  affigned,  by  leave,  &c.;  but  he  fay^  that  after  the  makings 
of  the  aforefatd  indenture,  to  wit,  on  the  feventh  of  Odober  17759 
the  faid  J.  B.  the  plaintiiF,  entered  into  the  fervice  and  employment 
of  the  faid  William  in  the  aforeiaid  arts  of  a  fiflimonger  andcork* 
cutter,  and  attended  the  faid  William  for  inftniAion  therein  for  a 
long  fpace  of  time,  to  wit,  for  the  fpace  of       then  following;  and 
that  afterwards,  on      A.  D*       and  from  thenceforth  until  theday 
of  fuing  out  the  original  writ  of  the  faid  J.  B.  the  plaintiff  at  B. 
aforcfaid,  he  the  faid  J.  B.  the  plaintiff  abfented  himfelf  from  dio 
fervice  and  employmentaforefaidofthe  aforeiaid  William,  and  oeg- 
leAed  to  attend  the  laid  William  in  the  arts  aforeiaid :  And  the  fiuid 
Willianv  further  fays,  that  from  the  time  when  the  faid  J.  B.  the 
plaintiff,  firil  entered  into  the  fervice  and  employment  of  the  iaid 
William  in  the  arts  above-mentioned,  until  the  time  of  his  ab« 
fenting  himfelf  therefrom,  and  negleding  to  attend  the  iaid  Wil* 
li^m  &rein  as  aforefaid,  he  the  laid  William  did  +   teach,  in* 
ftrud,  and  inform  the  faid  J.  B.  the  plaintiff^  in  the  afore&id  art 
of  a  fiihmonger,  and  in  the  aforefaid  art  of  a  cork-cutter,  ac- 
cording to  the  form  and  effeA  of  the  iaid  indenture  of  the  cove- 
nant of  the  fgid  WiHiam  in  that  behalf  made  as  aforeCiid  veri* 
jd,  that  defend,  fication  ;  wherefore  he  prays  judgment  if,  &c,  $  and  defendant,  as 
atfic  di^  find    ^^  ^^  jjy  breach  of  covenant  laftly  above  affigned,  fays,  &c.  but 
2lS"(tokT**  he  fays,  that  the  faid  William  did  find  the  iaid  J.  B.  the  plaintiff, 
good  and  fufficient  meat,  drink,  lodging,  and  other  neceflaries, 
according  to  the  form  and  effed  of  me  faid  indenture,  and  of  the 
covenant  of  the  iaid  William  in  that  behalf  made  as  aforefaid  ;  and 
4th,  that  pbin-  of  this,  &c. :  and  for  further  plea  in  bar  as  to  the  faid  breach  of 
tiff  abfentcd     covenant  lailly  above  aiBgned,  by  leave,  &c.  [the  fame  as  firil 
himfelf  from  dc-  ^g^j^  of  fecond  plea  to  this+  ],  fmd  him  the  iaid  J.  B,  the  plaintiff, 

fendant's    fer-  ^  ^^  ^^^  ^  ^j^^  ^,j     j^^ 

irice,   and  that  * 

defendant. 

vhile    &C  did      Thefe  are,    I  thinky  the  beft  pleas  not  Uuf ht  plaintiff,  as  alledgcd  In  firA 

find  tec^            which  the  cafe  will  admit  of;  but  I  am  and  third  pleas,  nw  did  the  plaintiff  ab- 

inclined  to  think  that  the  plaintiff  will  ob*  font  himfelf,  as  alledged  in  third  and  loaitb 

tain  a  Terdi^  for  fome  (mail  damages.         «  pleas  ;  therefore  I  think  it  advifcable  ei. 

ther  to  offer  terms  ofaccommodatioo,  or 

This  is  a  molt  abominable  aAk>n,  but  faffer  judgment  by  default,  rather  than 

I  fear  the  plaintiff  muft  have  ayetdid  on  incur  the  cofts  ot  the  (pedal  pleas,  aod 

all  the  pleas,  bccaufc  th^  defendant  has  a  trial  thereon^                 NashG&oss. 


1tcpUcation,&c  And  the  iaid  John  the  plaintiff,  as  to  the  faid  plea  of  the  iaid 
to  two  piras,  William  by  him  fecondly  above  pleaded  inbar^iays,  (precludinon)^ 
proterting  that  b^^  proteiting  that  the  faid  William  did  teach,  inltruA,  or  in- 

not^^p'  &c.    f^™  ^^«  f*'^^  J-  ^'  ^^^  plaintiff,  in  the  aforefaid  art  of  a  fiihrnon- 

'     *    gcf »  and  in  the  aforefaid  art  of  a  cork-cutter,  in  manner  and  form 

Plaintiff   avers  as  in  and  by  the  iaid  fecond  plea  is  above  alledged;  neverthelefs^ 

that  he  did  not  fQj.  replication  in  this  behalf  the  faid  S.  the  plaintiff  fays,  that  he 

aWent  himfelf,  ^^^  f^^^  j^j^^  ^^  plaintiff  did  not  abfent  himfelf  from  the  fervice 

and  employment  aforefaid  of  the  faid  William,  or  negle<3  to  at-> 

tend  the  iaid  William  in  the  arts  afbrefaidi  in  manner  and  form 


as 
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CIS  the  bid  William  hath  in  and  by  that  plea  above  alledged }  and 
this  the  faid  John  prays,  &c. :  And  as  to  the  faid  plea  of  the  fatd  Topica^proteft* 
William  by  him  laftly  above  pleaded  in  bar>  the  faid  John  the  ingthatpUintiff 
plaintiff  fays,  (aifionon)  ;  but  protefting  that  he  the  faid  William  did  not  find  fuf- 
did  not  find  him  the  faid  John  the  plaintiff,  good  and  fufficient  ^^^°^*'««* 
meat,  drink,  lodging,  and  other  neceifaries,  in  manner  and  form    *    * 
as  in  and  by  the  (aid  lafl  plea  in  that  behalf  is  above  fuppofed; 
neverthelefSy  for  replication  in  this  behalf  the  faid  John  the  plain*  Plaintiff   wtn 
tiff  fays,  that  he  the  faid  John  the  plaintiff  did  not  abfent  himfelf  that  he  did  noc 
from  the  fervice  and  employment  of  the  faid  William,  in  man»  ***^^"t  himicIL 
net  and  form  as  the  faid  William  hath  in  and  by  that  plea  above 
alledged ;  and  this,  &c.  Tho*  Walker. 

• 

And  the  faid  William,  as  to  the  faid  plea  of  the  faid  John  by  Rejoinder, 
him  above  pleaded,  in  reply  to  the  faid  plea  of  the  faid  William 
by  him  fecondly  above  pleaded  in  bar,  faith,  that  he  doth  the  like: 
And  the  (aid  William,  as  to  the  faid  John  the  plaintiff  by  him 
above  pleaded,  in  reply  to  the  faid  plea  of  the  faid  William  by 
him  laftly  above  pleaded  in  bar,  faith,  that  he  doth  the  like. 

The  plaintifTs  replications  condade  to  alfofaid,  I  think  that  the  pl^intiiF  wiU 

the  country,  and  the  defendant  hath  only  be  entitled  to  a  verdi^  in  his  fiivour.    It 

to  take  iflue   on    the   replications,    by  cannot,  therefore,  be  left  to  the  defend, 

giving  the  fmlUtr  to  each;  but  as  I  faid  ant*s  own  difcretion,  whether  he  will  joiQ 

before,  and  aa  Mr.  Serjeant  Grofe  hath  ifliie  or  fuffer  judgment  by  de&ult. 

LONDON,  to  wit.     John  Wood  againft  John  Bell,  in  a  plea  DccJarttion   la 
of  covenant  broken :  for  that  whereas  by  a  certain  indenture  made  ^^^**.*"*  ^y*P- 
on  the  fourteenth  day  of  September  A.  D.  1780,  to  wit,  at  Lon-  h[rr!I^e*r^*f« 
don  aforefaid,  in  the  parifli  of  St*  Mary-le-bow,  in  the  ward  of  difcharging  hiai 
Cheap,  and  which  faid  indenture,  fealed  with  the  (eal  of  the  faid  before  the  expi- 
defendant,    the   faid  plaintiff  now  brings  into  court,  the  date  ***"°"   ^    **^ 
whereof  is  the  fame  day  and  year  aforefaid:  It  is  witnefled,  that  in""'J?^*'^ntr 
the  (aid  plaintiff,  by  the  name  and  defcription  of  John  Wood,  of  IJJSnjr  ^agcT.'' 
Enfham,  in  Oxfordfliire,  with  the  confent  of  his  father  William 
Wood,  put  himfelf  apprentice  to  the  faid  defendant  by  the  name 
and  defcription  of  Captain  John  Bell,  of  Wapping,  to  learn  his 
art  with  him  after  the  manner  of  an  apprentice,  to  ferve  from  the 
date  of  the  faid  indenture  unto  the  full  end  and  term  of  four  years 
from  thence  next  following,  to  be  fully  complete  and   ended; 
during  which  term  the  faid  apprentice  his  faid  mailer  faithfully  (hall 
ferve,  his  fecrets  keep,  his  lawful  commands  every  where  gladly 
do ;  he  (hould  do  no  damage  to  his  faid  mailer,  nor  fee  to  be  done 
of  others,  but  that,  he  to  bis  power  (hould  let  or  forthwith  give 
warning  to  his  faid  mafter  of  the  fame ;  he  (hould  not  wafle  the 
goods  of  his  faid  mafter,  nor  lend  them  unlawfully  to  any;  he 
(hould  not  commit  fornication,  nor  contrat^  matrimony  within  the 
faid  term  ;  he  (hould  not  play  at  cards,  dice,  tables,  or  any  other 
unlawful  games^  whereby  his  faid  mailer  miglit  have   any   iofs 
with  his  own  goods  or  others  during  the  faid  term,  without  ii. 

cence 
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cence  of  his  (aid  mafter ;  his  (hould  neither  buy  nor  fell ;  be  (hooM 
not  haunt  taverns  or  play-houfes,  nor  abfent  himfelf  from  his 
faid  inafter's  fervice  day  nor  night  unlawfully,  but  in  all  things  as 
a  faithful  apprentice  he  (hould  behave  himfelf  towards  his  (aid 
mafler  and  all  his  during  the  faid  term :  And  the  faid  Captain 
John  Bell,  his  faid  apprentice  in  the  fame  art  of  a  mariner,  which 
he  ufed  by  the  bed  means  that  he  could,  (hould  teach  and  in- 
ftrufl,  or  caufe  to  be  taught  and  inftruAed,  finding  unto  his  (aid 
apprentice  fufficient  meat,  drink,  and  lodging,  during  the  faid 
term,  and  alfo  pay  him  five  pounds  for  the  firft  year,  ux  pounds 
for  the  fecond  year,  feven  pounds  for  the  third  year,  and  ten 
pounds  for  the  fourth  year,  and  for  the  true  performance  of  alt 
and  every  the  faid  agreements,  either  of  the  faid  parties  did  bind 
himfelf  unto  the  other  by  the  faid  indenture,  as  by  the  faid  in- 
denture, relation  being  thereunto  had  may  more  fully  and  at  large 
appear  :  And  the  faid  plaintiff  in  fafl  (ays,  that  the  faid  plaintiff, 
by  virtue  of  the  faid  indenture  afterwards,  to  wit,  on  the  fame 
day  and  year  aforefaid,  at  London  aforefaid,  in  the  parifli  and 
ward  aforefaid,  entered  and  was  received  into  the  fervice  of  the 
faid  defendant,  to  ferve  the  faid  defendant  as  fuch  apprentice  in  the 
art  aforefaid,  during  the  faid  term  in  the  faid  indenture  mentioned^ 
and  that  he  the  faid  plaintiff  ftaid  and  continued  in  the  faid  fer- 
vice of  the  faid  defendant  from  thence  for  and  during  part  of  the 
faid  term  of  four  years  in  the  faid  indenture  mentioned,  to  wic, 
until  the  firft  day  of  April  A.  D.  1782,  to  wit,  at  London,  &c. 
aforefaid,  and  was  then  and  there  ready  and  willing,  and  offered 
to  be  and  continue  in  the  faid  defendant's  fervice,  and  to  ferve 
him  as  an  apprentice  in  the  art  aforefaid  from  thence  until  the  end 
and  expiration  of  the  faid  term  of  four  years  in  the  faid  indenture 
mentioned,  and  to  perform  and  fulfil  every  thing  in  the  (aid  in- 
denture contained  on  his  part  and  behalf  as  fuch  apprentice  to  be 
done,  performed,  and  fulfilled:  Yet  the  faid  plaintiff  in  fa&  fays, 
char  e?  pUinl  *^^^  ^^^  ^^^  defendant  afterwards,  and  during  the  continuance  of 
tiff.  ^c  ^^^^  term,  to  wit,  on  the  fame  day  and  year  laft  aforefaid,  at 

London,  &c«  aforefaid,  without  the  licence,  and  againft  the   will 
of  the  faid  plaintiff,  discharged  the  faid  plaintiff  from  and  out  of 
the  fervice  of  him  the  faid  defendant,  and  kept  and  continued  the 
faid  plaintiff  fo  as  aforefaid  difcharged  from  and  out  of  the  fervice 
of  him  the  faid  defendant  from  thence  until  the  end  and  cxpi* 
ration  of  the  faid  term  in  the  faid   indenture  mentioned,  and 
during  all  that  time  refufed  to  permit    and    fufFer    the   faid 
plaintiff  to  be  and    continue    in  the    fervice  of  him  the   iaid 
defendant,  and  to  teach  and  inftru3,  or  caufe  to  be  taught 
and  inftruAed  the  faid  plaintiff  in  the  art  of  a  mariner,  by  the 
heft  means  that  he  the  faid  defendant  could,  contrary  to  the 
form  and  efFe£i  of  the  faid  indenture,  and  of  the  faid  covenant 
2d  breach,  did  of  the  faid  defendant  by  him  made  as  aforefaid :  And  the  faid  John 
not  find  him  in  Wood  further  in  fadi  fays,  that  the  faid  defendant  did  not  find  for 
board  and  lodg-  ^jjc  faid  plaintiff,  his  faid  apprentice,  fufficient  meat,  drink,  or 
"^^*  lodging  during  the  (aid  term  of  four  years  in  the  (aid  indenture 

mea^ 
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mentioned,  as  he  ought  to  have  done  according  to  the  indent 
Cure,  but  during  a  great  part  of  the  (aid  tertn,  to  wit,  from  the- 
faid  firft  day  of  April  A.  D.  1782  aforefaid,  until  the  end  and  eX«' 
piration  of  the  faid  term  wholly  neglected  and  refufed  fo  to  do>  and . 
therein  wholly  failed  and  made  de&ult,  contrary  to  the  form  and 
effe£l  of  the  faid  indenture,  and  of  theiaid  covenant  of  the  faid  de- . 
Fendant  fo  by  him  made  in  this  behalf  as  aforefaid :  And  the  faid  ^j  Breach,  di^ 
plaintiff  further  in  fa£i  fays,  that  the  faid  defendant  hath  not  at  not  pay  him  his 
any  time  from  the  making  of  the  faid  indenture,  hitherto  paid,  or  Aipulated 
caufed  to  be  paid  to  the  (aid  plaintiff  the  faid  five  pounds  for  the  ^^S^** 
iirfl  year,  fix  pounds  for  the  fecond  year,  feven  pounds  for  the  third 
year,  and  ten  pounds  for  the  fourth  year  of  the  faid  term  of  four 
years  in  the  faid  indenture  mentioned,  or  any  or  either  of  thofe 
fums  of  money,  or  any  part  thereof;  but  the  iaid  feveral  and 
refpeflive  fums  of  money  above-mentioned  are  and  each  of  them 
is  flill  in  arrear  and  unpaid  from  the  faid  defendant  to  the  (aid  plain- 
tiff, contrary  to  the  form  and  cSeA  of  the  faid  indenture,  and  of 
the  covenant  of  the  faid  defendant  fo  by  him  made  in  this  behalf 
as  aforefaid  ;  and  fo  the  laid  plaintiflF  (ays,  that  the  (aid  defendant, 
although  often  requefled,  hath  not  kept  with  the  faid  plaintiff  the 
covenants  made  between  them,  but  hath  broken  the  fame,  and  to 
.  keep  the  fame  hath  hitherto  wholly  refufed»  and  ftill  doth  refufe  to 
the  faid  plaintiff  his  damages  of  four  hundred  pounds,  and  there* 
fore  he  brings  fuit,  &c. ;  pledges,  &c. 

And  the  faid  defendant,  by  A.  B.  his  attorney,  comes  and  de«  Plea  to  ift 
fends  the  wrong  and  injury,  when,  &c*  and  as  to  the  breach  of  breach,  that  dc- 
covenant  by  the  faid  plaintiff  firft  above  afEgned,  fays,  that  he  the  J^jt*"^  ***^.  "®* 
(aid  defendant  did  not  without  the  Jicence,  and  againft  the  will  of  *  ^  *^^^  *"*' 
the  (aid  plaintiff,  difcharge  the  faid  plaintiff  from  and  out  of  the 
fervice  of  him  the  faid  defendant^  and  keep  and  continue  him 
the  faid  defendant  fo  difcharged  from  and  out  of  the  fervice  of  him 
the  faid  defendant,  and  did  not  refufe  to  permit  or  fuffer  the  faid 
plaintiff  to  be  or  continue  in  the  fervice  of  him  the  faid  defendant, 
and  to  teach  and  inftrud,  or  caufe  the  faid  plaintiff  to  be  taught 
and  inftruded  in  the  art  of  a  mariner,  in  manner  and  form  as  the 
the  faid>  plaintiff  hath  above  complained  againft  him,  and  of  this 
he  puts  himfelf  upon  the  country,  and  the  faid  plaintiff  doth  fo 
likewife:  And  as  to  the  breach  of  covenant  by  the  (aid  John 
Wood  fecondly  above  afligned,  the  faid  defendant  fays,  that  the 
(aid  plaintiff,  Ca^io  non)  \  becaufe  he  fays,  that  the  faid  plaintiff.  To  2d  iu-eadi, 
after  the  making  of  the  faid  indenture  of  apprenticefhip,  and  after  ^l^at  plaintiff 
he  had  entered  and  been  received  into  the  fervice  of  the  i^id  de-  ^"**  defendant 
fendant,  to  wit,  on  the  firft  day  of  Auguft  A.  D.  1781,  at  Lon-  ^rccked^in  the 
don,  &c.  aforefaid,  he  (he  faid  defendant  failed  on  a  voyage  to  Weft  indies, 
parts  beyond  the  feas,  in  a  certain  (hip  or  veffel  whereof  the  faid  that  defendant 
defendant  is  the  mafter,  and  that  the  (aid  plaintiff  failed  in  and  on  P«>ciircd  plain, 
board  the  faid  (hip  or  veffel  with  the  faid  defendant,  to  be  by  him  [Jf^/  ^xllt 

be  quitted  the  (hip,  and  th^t  defendant  proYided  plaLDtiiF  with  board  and  lodging  as  niu(t  ^  in  his 
power  under  chefe  circumftancei. 

taught 


430  PLEA,  PERFORMANCE,  CY-PRES* 

taught  and  inftrufied  in  the  art  of  a  mariner;  and  the  iatd  fiiip  tit 
vedel  was  afterwards,  by  the  force  of  certain  tempefts  and  ttonsa 
wrecked  in  parts  beyond  the  feas,  to  wit,  in  the  Weft  Indies,  with 
the  faid  defendant  and  plaintiff  in  and  on  board  the  fame;  and  that 
be  the  faid  defendant  after  the  ihipwreck  of  the  £iid  (hip  or  veffil 
as  aforeiaid,  and  as  foon  as  he  the  faid  defendant  had  it  in  his 
power  fo  to  dO)  did  procure  and  engage  one  Williarii  Henderfott, 
then  being  mafter  of  a  certain  other  (hip  or  veilel  tofurni(b  a  paf» 
fage  for  and  to  carry  the  (aid  plaintiff  from  the  We((  Indies  aior&« 
faid)  to  London  aforefaid,  and  to  provide  fufficient  meac^  driAky 
and  lodging  for  the  faid  plaintiff  from  the  Weft  Indies  zSonbai^ 
to  London  aforefaid,  that  he  the  (aid  plaintiff  on  bis  arrival  there 
might  be  again  employed  in  the  fervice  of  the  fiud  defendant,  and 
be  provided  with  fu£Ecient  meat,  drink,  and  lodging  during  the 
refidue  of  the  afbrcfaid  term,  according  to  the  form  and  cSoBt  of 
the  faid  indenture;  and  that  the  faid  plaintiff  afterwards,  to  wit» 
on  the  twenty*(ixth  day  of  February  A.  D.  1782^  with  his  own 
confent  went  on  board  the  faid  laft-mentioned  (hip .  or  vellel,  to 
be  carried  by  the  faid  William  Henderfoo,  in  tlie  faid  voyage 
from  the  Weft  Indies  aforcfaid,  to  London  aforefaid ;  and  the  £ud 
defendant  further  faith,  that  the  faid  plaintiff  after  he  (b  as  afore- 
faid had  gone  on  board  the  faid  laft*mentioned  (hip  or  veflel  for 
the  purpofe  aforefaid,  to  wit,  on  the  day  and  year  laft  aforefaid, 
left  and  quitted  the  fame,  and  did  not  zt  any  time  afterwards,  dur- 
ing the  (aid  term  in  the  (aid  indenture  mentioned,  return  into  the 
fervice  of  the  defendant,  but  on  the  contray  diereof,  wholly  neg- 
Ie£led  and  omitted  fo  to  do,  againft  the  will  and  con(ent  of  the 
faid  defendant,  that  is  to  fay,  at  London,  &c.  aforefaid:  j/ndtbe 
faid  defendant  faithy  that  from  the  time  of  the  making  of  the  faid 
indenture  unto  the  time  of  the  faid  (hipwreck,  he  the  (aid  de- 
fendant found  and  provided  for  the  (aid  plaintiff'  fufficient  meat, 
drink,  and  lodging,  according  to  the  form  and  effed  of  the  (aid 
indenture,  and  that  from  the  time  of  the  faid  (hipwreck  until  the 
time  of  his  the  faid  plaintifPs  quitting  the  faid  laft-mentioned  fliip 
as  aforefaid,  he  the  (aid  defendant  found  and  provided  for  the  (aid 
plaintiff  meat,  drink,  and  lodging  in  as  ample  manner  as  he  the 
(aid  defendant,  under  the  circumftances  attending  and  confequent 
to  the  (aid  (hipwreck,  was  able,  and  had  it  in  his  power  to  do, 
that  is  to  fay,  at  London,  &c.  aforefaid^  and  this,  &c.  wherefore, 
&c.  if  the  faid  plaintiff  ought  to  have  or  maintain  bis  aforefaid 
a£lion  thereof  againft  him,  by  reafon  of  the  faid  breach  of  cove* 
To  ad  1>r6ach,  ^^^^  fecondly  above  aforefaid,  &c. :  And  as  to  the  (aid  breach  of 
tiiat  be  paid  Covenant  by  the  faid  plaintiff  laftly  above  afligned,  he  the  (aid 
wages  for  firil  defendant  faith,  that  the  faid  plaintiff  ("^///V  non)\  becaufe  he  faith, 
year.  ^3(  lie  the  iaid  defendant  after  the  making  of  the  faid  indenture, 

to  wit,  on  the  fourteenth  day  of  September  A.  D.  1 781,  at  London, 
&c.  aforefaid,  did  pay  to  him  the  faid  plaintiff  five  pounds  for  the 
firft  year  of  the  faid  term,  according  to  the  form  and  efFe£l  of  the 
faid  indenture,  and  of  the  covenant  of  the  faid  defendant  in  that 
be.half  made  as  aforefaid ;  and  the  faid  defendant  further  fays,  that 
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the  (kid  ]p]kintiff  after  the  making  of  the  faid  indenture  df  appren^ 
^celhip,  and  after  he  had  entered  and  been  received  into  the  fer- 
vice  of  the  faid  defendant,  to  wit,  on  the  firft  day  of  Auguft 
A.  D.  178 1,  (v^r^a^im  like  the  laft  plea):  And  this,  &c.  where- 
fore,  &c.  if  the  faid  plaintiff  ought  to  have  or  maintain  his  afore-* 
laid  a£lion  againft  him,  by  reafon  of  the  breach  of  covenant  by  tho 
laid  plaintiff  laftly  above  affigned,  &c.  S.  Lawrencb. 

And  the  faid  plaintiff,  as  to  the  faid  plea  of  the  faid  defendant  I^«pCcation   to 
By  him  above  pleaded  in  bar,  as  to  the  breach  of  covenant  by  the  !j]jin'^|ff 'a^er^^ 
faid  plaintiff  fecondly  above  affijgned,  (ays  (precludi  nonj  \  becaufe  ^fJutir^g  ^h^ 
he  fays,  that  although  true  it  is,  that  after  the  making  of  the  faid  fliip,    returned 
indenture  of  apprentice(hip,  and  after  he  the  faid  plaintiff  had  en-  f^tiefendant 
tered  and  been  received  into  the  fervice  of  the  faid  defendant,  he  ^  offered  to 
the  faid  defendant  did  fail  on  a  voyage  to  parts  beyond  the  feas,  in  ^^^  *ddcnd- 
a  certain  (hip  or  veffel,  whereof  he  the  faid  defendant  was  the  am  i«fa<vd. 
mafter,  and  that  he  the  faid  plaintiff  failed  in  and  on  board  the  faid 
Ihip  or  veffel  with  the  faid  defendant,  to  be  by  him  taught  and  in* 
firufted  in  the  art  of  a  mariner ;  and  that  the  faid  (hip  or  veffel 
^vas  afterwards,  by  the'  force  of  certain  tempefts  and  ftorms, 
wrecked  in  the  faid  parts  beyond  the  feas  with  the  (aid  defendant 
and  plaintiff  in  and  on  board  the  fame^  and  that  the  faid  defendant 
after  the  (hipwreck  of  the  faid  (hip  or  veffel  as  afore(aid,  and  as  foon 
as  the  faid  defendant  had  it  in  his  power  fo  to  do,  did  procure  and 
engage  one  William  Henderfon,  then  being  mafter  of  a  certain 
other  veffeU  to  furni(h  a  paffase  for  and  to  carry  the  faid  plaintiff 
from  the  Weft  Indies  aforefaid,  to  London  aforefaid,  and  to  pro- 
vide  fufficient  meat,  drink,  and  lodging  for  the  faid  plaintiff  from 
the  Weft  Indies  aforefaid,  to  London  aforefaid,  that  he  the  faid 
plaintiff  on  his  arrival  there,  might  be  again  employed  in  the  fer- 
vice of  the  faid  defendant,  and  be  provided  with  fufficient  meat, 
drink,  and  lodging  during  the  refidue  of  the  afocefaid  term,  ac- 
cording to  the  tenor  and  effe£l  of  the  faid  indenture ;  and  that  he 
the  faid  plaintiff  afterwards,  with  his  own  confent,  did  goon  board 
the  faid  laft-mentioned  fhip  or  veffel  to  be  carried  by  the  faid 
William  Henderfon,  in  the  faid  voyage  from  the  Weft  Indies  afore- 
faid, to  London  aforefaid ;  and  that  he  the  faid  plaintiff  after  he 
fo  as  aforelaid  had  gone  on  board  the  faid  laft-mentioned  (hip  or 
veffel  for  the  purpofe  aforefaid,  left  and  quitted  the  fame,  as  the 
laid  defendant  hath  alledged  in  his  aforefaid  plea  by  him  above 
pleaded  in  bar  to  the  faid  breach  of  covenant  fecondly  above  affign- 
ed:  Yet  for  replication  in  this  behalf  the  faid  plaintiff  fays,  that  he 
the  faid  plaintiff  did  afterwards  during  the  faid  term  in  the  faid  in* 
denture  mentioned,  and  as  foon  as  he  po(fibIy  could  after  he  had  fo  as 
afore(aid  quitted  the  faid  (hip  of  the  &id  W.  H.  to  wit,  on  the  firft 
of  May  A.D.  1782  aforefaid,  at  London,  &c.  aforefaid,  return  to  the 
faid  defendant  to  ferve  the  faid  defendant  as  fuch  apprentice  for  the 
refidue  of  the  (aid  term  in  the  faid  indenture  mentioned,  and  thenand 
there  was  ready  and  willing,  and  offered  to  ferve  the  faid  defendant 
as  fuch  apprentice  for  the  then  relidue  of  the  (aid  term  in  the  faid  in* 

^    denture 
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denture  mentioned ;  but  that  the  bid  defendant  then  and  diere  re« 
fiifed  to  receive  the  faid  plaintifF  into  his  fervice,  and  did  not  from 
that  time  durine  the  refidue  of  the  (aid  term  in  the  laid  indenture 
mentioned,  find  for  the  faid  plaintiff)  his  faid  apprentice,  meat, 
drink,  or  lodging  as  he  ought  to  have  done  according  to  the  iaid 
indenture,  but  wholly  refufed  and  negkdled  (6  to  do>  contrary  to 
the  faid  indenture,  and  his  covenant  in  that  behalf  made  as  afore- 
faid,  and  this  the  faid  plaintifF  is  ready  to  verify ;  wherefore  he 
prays  judgment  and  his  damages,  by  reafon  of  the  premifes  to  be 
adjudged  to  him,  &c. :  And  the  faid  plaintifF  as  to  the  laid  plea 
of  the  faid  defendant  laftly  above  pleaded  in  bar,  as  to  the  faid 
breach  of  covenant  by  the  faid  plaintifF  laflly  above  affigned,  iays, 
that  he  the  faid  plaintifF  by  reafon  of  any  thing  in  that  plea  al- 
ledged,  ought  not  to  be  barred  from  having  and  maintaining  his 
afbrefaid  adion  thereof  againf)  the  faid  defendant;  becaufe  be  fays, 
that  the  faid  defendant  after  the  making  of  the  ikid  indenture,  did 
not  pay  to  him  the  faid  plaintifF  five  pounds  for  the  firft  year  of  the 
faid  term,  according  to  the  form  and  effe^i  of  the  faid  indenture, 
and  the  faid  covenant  of  the  faid  defendant  in  that  behalf  made  as 
aforefaid,  as  he  the  faid  plaintifF  hath  above  in  his  faid  plea  lafUy 
above  pleaded  in  bar  alledged ;  and  this  the  iaid  plaintifF  prays  may 
be  enquired  of  by  the  country,  and  the  faid  plaintifF  doth  the 
like,  &c«  H.  Russell. 

Rejoinder  and        And  the  faid  defendant,  as  to  the  plea  of  the  faid  plaintiff  by 
^ue,  him  above  pleaded  by  way  of  reply  to  the  plea  of  him  the  faid 

defendant  above  pleaded,  as  to  the  breach  of  covenant  by  the  faid 
plaintiff  fecondly  above  affigned,  fays,  that  the  faid  plaintiff  by 
reafon  of  any  thing  therein  contained  ought  not  to  have  or  main- 
tain his  faid  adion  thereof  againft  him,  by  reafon  of  the  &id  breach 
of  covenant  fecondly  above  affigned ;  becaufe  he  faith  that  die 
faid  defendant  did  not  refufe  to  receive  the  faid  plaintiff  into  his 
fervice  in  manner  and  form  as  the  faid  plaintiff  hath  in  his  fecond 
replication  above  alledged ;  and  of  this  he  puts  himfelf  upon  the 
country,  &c«  and  the  faid  plaintiff  doth  the  like,  &c.  therefore, 
&c.  S.  Lawrence. 


Declaration  by       LONDON,  Jl    William  Sequefl  againft  Thomas  Shepherd} 
mafter    againft  in  a  plea  that  he  keep  with  him  the  covenant  by  him  made  with 
his   apprentice  gjjj  plaintiff,  according  to  the  form  and  effe£t  of  a  certain  inden* 
^  toe  ^*^*°^  ^^^^  thereof  made  between  them  the  faid  plaintiff  and  faid  de- 
fendant, and  thereupon  faid  plaintiff,  by  A.  B.  complains,  that 
whereas  by  a  certain  indenture  made  the  eleventh  day  of,  &c.  at, 
&c.  in,  &c.  between  the  faid  defendant  by  the  name  of,  &c.  (on 
of,  &c«  of  the  one  part,  and  the  faid  plaintiff  by  the  name  of,  &c. 
of  the  other  part,  which  faid  indenture,  fealed  with  the  feal  of  laid 
defendant,  and  bearing  date  the  day  and  year  aforefaid,  the  laid 
plaintiff  now  brings  into  court  here  ;  faid  defendant  did  put  him- 
ielf  apprentice  to  Uie  faid  plaintiff  to  learn  his  art,  and  with  him 
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Sifter  the  manner  of  an  apprentice,  ferve  from  the  day  of  the  date 
offaid  indenture  unto  the  full  end  and  term  of  feven  years  from 
thence  next  enfuing,  and  fully  to  be  compleat  and  ended;  during 
iwhich  faid  term  fai^  apprentice  his  mafter  lawfully  (hould  and  would 
ferve,  his  fecrets  keep,  and  lawful  commands  every  where  gladly 
do  ;  he  fliould  do  no  damage  to  his  faid  mafter,  nor  fee  it  to  be 
done  by  others,  but  to  his  power  fhould  let  or  forthwith  give  no- 
tice to  his  faiJ  mafter  of  the  fame ;  the  goods  of  his  faid  niafter  he 
fhould  not  wafte,  nor  lend  them  unlawfully  to  any;   hurt  to  his 
faid  mafter  he  (hould  not  do,  caufe,  or  procure  to  be  done,  hp 
fliould  neither  buy  nor  fell  without  his  faid  matter's  leave  ;  taverns 
or  alehoufes  he  fhould  not  haunt ;  at  cards,  dice,  tables,  or  any 
unlawful  game  he  fliould  not  play;  matrimony  he  ftiould  not  con* 
traft,  nor  from  the  fervice  of  his  faid  mafter  day  or  night  (hould 
abfent  himfelf ;  but  in  all  things  as  a  faithful  and  honeft  apprentice 
fhould  and  would  demean  and  behave  himfelf  towards  his  faid 
mafter,  and  all  his  family  during  faid  term  ;  and  for  the  true  per- 
formance of  all  and  fingular  the  covenants  and  agreements  in  faid 
indenture  contained,  either  oF  the  faid  parties  bound  himfelf  to  the 
other  firmly  by  the  faid  indenture,  as  in  and  by  the  faid  indenture, 
relation  being  thereto  had,  will  more  fully  appear:  And  faid  plain- 
tiff*  avers,  that  faid  defendant  on,  &c.  in,  &c.  at,  &c«  in  pu/fu- 
ance  of  faid  indenture,  entered  and  was  received  into  the  fervice 
of  faid   plaintiff;  and  faid  plaint! fF further  faith,  that  afterwards, 
and  during  thfc  continuance  offaid  term  of  feven  years  in  did  in* 
denture  mentioned,  and  before  the  end  and  expiration  thereof,  that 
is  to  fay,  on,  &c,  he  faid  defendant  without  the  leave,  licenfe, 
and  conient,  and  againft  the  will  of  faid  plaintiff,  departed,  ab- 
fented,  and  withdrew  himfelf  from  and  out  of  the  fervice  of  faid 
plaintiff,  and  ftayed  and  continued  from  and  out  of  the  fervice  of 
faid  plaintift^  for  and  during  a  long  fpaceoftime,  to  wit,  from 
thence  until  the  end,  expiration,  and  determination  of  faid  term 
of  feven  years  in  faid  indenture  mentioned,  contrary  to  the  tenor 
and  effefl,  true  intent,  and  meaning  offaid  indenture,  and  of  faid 
covenant  of  him  faid  defendant  fo  by  him  made  in  this  behalf  as 
aforefaid  ;  whereby  and  by  means  wl^ereof  he  faid  plaintiff,  during  ^ 

all  that  time,  wholly  loft  and  was  deprived  of  all  the  profit,  bene- 
fit, and  advantage  that  might  and  would  have  arifen  and  accrued 
to  him  from  the  fervice  of  &id  defendant  during  all  that  time  at, 
&c.  aforeikid ;  and  fo  faid  plaintifi^  in  fad  faith,  that  faid  defendant, 
although  often  requefted,  hath  not  kept  faid  covenant,  &c.  but, 
&c.  i  damage  one  hundred  pounds ;  and  fuit,  &c. 

V.  LaW£S» 


MIDDLESEX,   to  wit.     Jofeph  Hutchinfon  againft  John  Declaration   in 
Colegate  Cripps,  being,  &c.  in  a  breach  of  coveiwnt,  for  that  ^°r"*?V^" 
whereas  by  a  certain  indenture  made  the  feventh  day  of,  &c.  to  |^  „ot  ^"JJg 

plaintiffs  who  wai  his  apprmcice,  vnx\^  meat,  drink,  and  lodging,  and  medicines  and  medical  af- 
fiitance  daring  the  licknc£s  of  plaintiff,  whereby  he  was  obliged  to  fiad  them  himf<:U; 
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wit,  at,  &c.  between  the  faid  Jofepb  and  the  faid  John,  the 
terpart  of  which  faid  indenture,  fealed  with  the  feal  of  the  fidd 
John,  the  faid  Jofeph  now  brings  into  court  here,  the  date  whereof 
is  the  day  and  year  aforefaid  ;  the  laid  Jofeph  did  put  himielf  ap- 
)>rentice  to  the  faid  John,  by  the  name  of  John  Colegate  Cripps, 
citizen  and  vintner  of  London,  to  learn  his  art,    and  with  hltn. 
afer  the  manner  of  an  apprentice  to  ferve  firom  the  day  of  the  date 
of  the  faid  indenture,  until  the  full  end  and  term  of  fevcn  years 
from  thence  next  following  to  be  fully  compleat  and  ended ;  dur- 
ing which  term  the  faid  apprentice  his  faid  mafter  faithfully  Ihould 
ferve>  his  fecrets  keep,  his  lawful  commands  every  where  gladly 
do;  he  fliould  do  no  damage  to  his  faid  mafier,  nor  fee  it  to  be  dono 
of  others,  but  that  he  to  his  power  ihould  let  or  forthwith  give 
warning  to  his  faid  mafter  of  the  fame ;  he  fhould  not  wafte  the 
goods  of  his  faid  mafter,  nor  lend  them  unlawfully  to  any ;  be 
uould  not  commit  fornication,  nor  contract  matrimony  within 
the  faid  term ;  he  ihould  not  play  at  cards,  dice,  tables,  or  any 
other  unlawful  games,  whereby  his  faid  mafter  might  have  any 
lofs  with'  his  own  goods  or  others  during  the  faid  term  without 
licence  of  his  faid  mafter ;  he  ihould  neither  buy  nor  fell ;  he  ihould 
not  haunt  taverns  or  playhoufes,  nor  abfcnt  himfelf  from  his  iaid 
mafter's  fervice  day  or  night  unlawfully,  but  in  all  things  as  a 
faithful  apprentice  he  ihould  behave  himfelf  towards  his  faid  mailer 
during  the  &id  term ;  and  the  faid  mafter,  that  is  to  fay,  the  faid 
J.  C.  C.  in  confideration  of  the  fervice  of  his  faid  apprentice  in 
the  iame  art  and  myftery  which  he  ufed,  by  the  beft  means  that 
he  could  ihould  teach  and  inftru^  or  caufc  to  be  taught  and  in- 
ftruded,  finding  unto  his  faid  apprentice  meat,  drink,  lodging, 
and  all  other  neceftaries,  according  to  tht  cujlom  of  the  city  of 
London  during  the  fame  term,  performance  of  all  and  every  the 
faid  covenants  and  agreements,  either  of  the  iaid  parties  bound 
themfelves  unto  the  other  by  the  faid  indenture,  as  by  the  faid  in- 
denture, relation  being  thereto  had,  will  more  fully  appear  :  And 
the  faid  Jofeph  in  fadl  further  fays,  that  although  he  the  blii 
Jofeph,  on,  &c.  entered  and  was  received  into  the  fervice  of  the 
faid' J.  C.  C.  and  continued  to  ferve  the  faid  J.  C.  C.  as  fuch  ap- 
prentice as  aforefaid,  for  and  during  the  (aid  term  of  feven  years, 
in  the  faid  indenture  mentioned,  according  to  the  tenor  and  effefi 
of  the  faid  indenture;  yet  the  faid  John  in  b£k.  further  fays>  that 
the  faid  J.C.  C.  did  not  find  unto  him  the  faid  Jofeph  meat, 
drink,  lodging,  and  ail  other  neceflaries^  according  to  the  cyfl^m  of 
the  city  of  London  during  the  (kid  term,  according  to  the  tenor 
and  effed  of  tlie  faid  indenture,  and  of  the  covenant  of  the 
faid  J»  C«  C.  in  that  behalf  made  as  aforefaid,  but  on  the  coo- 
trary,  he  the  faid  Jofeph  (ays,  that  although  he  the  (aid  Jofeph 
during  the  faid  term,  to  wit,  on^  &c.  at,  &c.  became  and  was  fick, 
ill.  :ind  indifpoCrd,  and  fo  for  a  long  time  during  the  aforefaid 
term  did  continue,  whereof  the  faid  J.C  C.  had  notice,  to  wic,  at, 
&c. ;  and  although  according  to  the  cufiom  of  the  city  of  London  in 
^'uch  JHf  cafa^  and  tlic  tenor  and  elFe<^  of  the  aforclaid  indenture, 
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the  faid  J.  C.  C.  ought  to  have  found  unto  the  faid  Jofeph  for  and 
during  fuch  ficknefs  and  indifpofition,  certain  nccefl'ary  medicines 
and  medical  afSftance ;  yet  the  faid  Jofeph  avers,  that  the  faid 
J.  C  C.  did  not  nor  would  find  unto  him  the  faid  Jofefphfuch  ne- 
ccfTary  meditine  and  medical  afiiftance  for  and  during  his  aforefaid 
ficknefs  and  indifpofition,  but  refufed  and  negledled  fo  to  do,  and 
therein  wholly  failed  and  made  default,  contrary  to  the  tenor  and 
cSe&^  of  the  aforefaid  indenture,  and  of  the  aforefaid  covenant  of 
the  faid  J.  C.  C  in  that  behalf,  to  wit,  at,  &c.  whereby  he  the  faid 
Jo(eph  was  forced  and  obliged  to  find  and  pay  for  fuch  medicines 
and  medical  ai&flance  bimfelf,  and  on  that  occafion  to  lay  out  and 
expend  divers  fums  of  money,  amounting  in  the  whole  to  a  large 
lum  of  money,  to  wit,  the  fum  of  thirty  pounds  of  lawful  money 
of  Great  Britain,  to  wit,  at,  &c. :  And  whereas,  &c.  &c.  (ex- 
SL&ly  the  fame  as  the  firfV,  only  omitting  what  is  in  italjc,  and  then 
conclude  as  follows):  And  fo  the  faid  Jofeph  faith,  that  the^id  2  d  Count. 
J.  C.  C.  hath  not  kept  with  the  faid  Jofeph  his  faid  covenants  fo 
by  him  made  with  the  faid  Jofeph  as  aforefaid,  ,but  hath  broken  the 
iame,  to  the  damage  of  the  faid  Jofeph  of  one  hundred  pounds^ 
and  therefore  he  brings  his  fuit,  &c«  V*  Law£s.   • 

And  the  faid  defendant  by  A.  6.  his  attorney,  comes  and  defends  ?!»»  peHbrm. 
the  wrong  and  injury,  when,  &c.  and  as  to  the  faid  breach  of  cove-  anc^>  according 
nant  by  the  faid  Jofeph  in  the  fi|-fl  ^ount  above  afSgned,  he  the  faid  ^^^'^*  ^"^''^*» 
J.  C.  C.  fays,  (a^io  non\)  becaufe  he  fays,  that  the  faid  J.  C.  C. 
did  find  unto  him  the  faid  Jofeph  meat,  drink,  lodging:,  ^i^d  all  other 
necefTaries,  according  to  the  cujiom  of  the  city  of  London^  during 
the  faid  term  in  the  faid  indenture  mentioned,  according  to  the 
tenor  and  efFedl  of  the  faid  covenant,  and  of  the  covenant  of  the 
iaid  J.  C.  C.  in  that  behalf  made  as  aforefaid,  and  of  this  he  puts 
himfelf  upon  the  country,  &c.  :  And  for  further  plea  in  this  be- 
half, as  to  the  faid  breach  of  covenant  by  the  faid  Jofeph  in  the 
faid  firfl  Count  of  the  faid  declaration  above  aligned,  the  faid 
J.  C.  C.  by  leave  of,  &c.  fays,  {^a6lio  non\)  becaufe  he  fays,  protefl- 
ing  that  he  the  faid  J,  C.  C.^  ought  nX)t,  according  to  the  cufiom  of 
the  city  of  London^  to  have  found  unto  the  faid  Jofeph  for  and  during 
fuch  ficknefs  and  indifpofition,  necefTary  medicines  and  medical  af« 
iiflance,  for  plea  in  this  behalf,  he  the  faid  J.  C.  C.  fays,  that  he 
was  always  ready  and  willing,  and  offered  to  find  unto  him  the  faid 
Jofeph  necefTary  medicines  and  medicaj  afSflarfce  for  and  during 
his  faid  ficknefs  and  indifpofition  in  the  faid  firil  Count  of  the  faid 
declaration  mentioned,  but  the  faid  Jofeph  then  and  there  wholly 
refufed  to  accept  the  fame,  and  this,  &c. ;  wherefore,  &c.  if,  &c.  * 

(add  two  more  pipas  fimilar  to  the  laft,  only  omitting  what  is  in 
italic^  and  faying  ^*  fecoad  Count**  inflead  of  the  firXt.) 

W.  Baldwin. 
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43*  MASTER  v.  APPRENTICE. 

Declarat-on  a.  LANCASHIRE,  to  Wit.  Roger  Farrand  and  Jofeph  Adlki 
gainft  an  ap-  complain  of  John  Whitehead  being,  &c.  in  a  plea  of  breach  of 
pr«tice,f«rre- ^Q^gj^jpj.  f^j.  ^y^^^  whereas  by  a  certain  indenture  made  the 

cretsof  hj«*ma^  cighteciith  day  of,  &c.  at,  &c.  tctween  the  faid  John,  by  the  name 
tcr'8  bufincfs,  and  addition  of  John  Whitehead,  of  M.  in  the  county  of  L.  prin- 
ce, ter,  of  the  one  part ;  and  the  faid  Roger  and  Jofeph,  by  the  name 
and  addition  of  R,  F.  and  J.  A.  both  of  the  iame  place,  printers, 
emboiTers,  and  partners,  of  the  other  part  (one  part  of  which  iaid 
indenture,  fealed  with  the  feal  of  the  faid  John,  and  bearing  date 
the  day  and  year  aforefaid,  they  the  faid  R.  and  J.  now  bring  here 
iBto  court)  ;  he  the  faid  John,  for  the  confiderations  therein  men- 
^  tioned,  did,  &c.  &c.  (recite  the  indenture),  as  by  the  ikid  inden- 
ture, reference  being  thereto  had,  will  amongfl  other  things  more 
fully  and  at  large  appear :  And  the  faid  R.  and  J.  in  faA  (ay,  that 
although  the  faid  R.  and  J.  from  the  time  of  the  making  of  the 
faid  indenture,  hitherto  have  exercifed  and  carried  on,  ana  ftill  do 
exercife  and  carry  on  the  faid  budncfs  of  a  printer  and  emboiler  in 
the  faid  indenture  mentioned,  by  divers  ways,  means,  and  methods, 
which,  until  the  difcovering  thereof  by  the  faid  John  as  hereafter 
mentioned,  were  unknown  to  others;  and  although  the  (aid  John, 
upon  the  making  of  the  (aid  indenture,  entered  and  was  received 
into  the  fervice  of  them  the  faid  R,  and  J.  in  their  faid  bufinefs, 
upon  and  under  the  terips  in  the  faid  indenture,  and  continued  in 
fuch  fervice  from  thence  for  a  long  time,  to  wit,  until  the  thir- 
teenth day  of,  &c.  A,  D.  1787  j  and  although  they  the  faid  R,  and 
J.  have  always,  from  the  time  of  the  mak^g  of  the  faid  inden* 
ture,  performed  and  fulfilled  all  things  in  the  faid  indenture  con- 
tained on  their  part  and  behalf  of  them  the  faid  R.  and  J.  to  be 
performed  and  fulfilled,  to  wit,  at,  &c. :  Yet  protefling  that  the 
faid  John  did  not,  whilfl  he  was  fo  in  the  fervice  of  the  faid  R. 
and  J.  as  aforefaid,  perform  or  fulfil  any  thing  in  the  (aid  inden- 
ture contained  on  the  part  and  behalf  of  him  the  &id  John  ^o  be 
performed  and  fulfilled  \  they  the  faid  R,  and  J.  in  fiift  fay,  thai 
the  faid  John  hath  not  faithfully  and  inviolably  kept  the  difcovc- 
ries,  inventions,  improvements,  and  other  fecrets  in  trade  of  the 
faid  Roger  and  Jofeph,  but  on  the  contrary,  after  the  making  of 
the  faid  indenture,  and  whilfl  he  the  faid  John  was  fo  in  the  fer- 
vice of  the  faid  R.  and  J.  as  aforefaid,  to  wit,  on,  &c.  and  before 
and  fince,  to  wit,  at,  &c.  he  the  faid  John  did  difcover,  difclofe, 
reveal,  and  make  known,  and  caufe  to  be  difcovered,  &c.  unto  one 
J.  H.  and  one  H.  A.  and  divers  other  perfons  who  now  are  at 
prefent  unknown  to*  the  faid  R.  and  J.  divers  and  very  many 
of  the  faid  difcoveries,  inventions,  improvements,  and  other  fe- 
crets in  trade  of  them  the  faid  R.  and  J.  to  wit,  the  machines,,en- 
gines,  compofitions,  procefs,  and  method  then  and  there  ufed  by 
them  the  faid  R.  and  J.  in  emboffing  goods  in  their  aforefaid 
bufinefs,  and  divers  other  of  the  fecrets  in  trade  of  them  the 
iaid  R.  and  J.  contrary  to  the  tenor  and  efFe3  of  the  faid  inden- 
ture, and  of  the  aforefaid  covenant  of  the  faid  John  in  that  behalf 
.  marfe  as  aforefaid :  And  the  faid  Roger  and  Jofeph  further  fay,  that 
4  the* 
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the  faid  John  afterwards,  and  during  the  faid  term  of  feven  years 
in  the  faid  indenture  in  that  behalf  mentioned,  and  before  the  full 
end  and  expiration  thereof,  to  wit,  on,  &c.  at,  &c.  did  enter  in- 
to, carry  on,  and  was  concerned  in  the  printing  and  emboffing 
bufinefs  for  other  and  diiFerent  perfons  than  the  faid  R,  and  J.  to 
wit,  for  and  with  the  faid  J.  H.  and  A.  H.  contrary  to  the  tenor 
and  efFecS  of  the  faid  indenture,  and  of  the  aforefaid  covenant  of 
the  faid  John  in  that  behalf  made  as  aforefaid ;  whereby,  and  by 
reafonof  which  faid  feveral  prcinifes,  the  f^id  machineiT,  engines, 
&c.  ufed  by  them  the  faid  R.  and  J.  in  their  faid  bunnefs,  hath 
been    and    is    divulged,   and  made   known  to   the  faid    J.  H. 
and    to  many  others,    and    in  confcquence    thereof  their  faid 
fecrets  and  inventions  in  trade,  ifi  their  faid  trade  and  bufinefs,  are 
very  much  reduced  in  value,  and  are  in  danger  of  becoming 
wholly  ufefefs  and  unprofitable  to  them  in  future;  and  by  means 
of  the  fame  having  been  fo  revealed  aad  difclofedto  the  faid  J.  FT, 
as  aforefaid,  they  the  faid  R.  and  J.  to  prevent  his  making  ufe  of 
them   to  their  prejudice,  or  any  further  difclofing  them,  were 
forced   and  obliged    to   take  him  into,    and  to  engage  him  in 
their  fcrvice  in  their  faid  bufinefs  for  a  certain  long  term  of  years, 
"whereof  fi;c  and  more  are  ftill  to  come  and  unexpired,  at  and 
upon  certain  very  high  and  difadvantageous  terms  and  wages,  to 
wit,  at  the  wages  of  two  pounds  two  (billings  per  week,  and  have 
been  obliged  to  pay,  and  muft  hereafter  pay  him  fuch  wages  dur- 
ing the  remainder  of  his  faid  contradl  or  employment,    which 
they  otherwife  could  not  nor  would  have  done,  to  wit,  at,  &c. 
and  fo,  &c.  common  conclufion  in  covenant.  V.  Lawes* 


MIDDLESEX,  to  wit.  John  Walfh,  late  of,  &c.  was  at-  DcclaratJon  in 
tached  by  his  maj^fty's  writ  of  privilege  iffuing  out  of  the  court  covenant  by  an 
of  our  lord  the  king  of  the  bench  here,  to  anfwer  unto  George  fu^r'lll^^r ?!* 

r\  ^  1  ^  rt  '         c    X       r  othe  father  of  his 

rarrott,  gentleman,  one  of  the  attornies  of  the  fame  court,  ac-  clerk,  on  articles 
cording  to  the  liberties  and  privileges  of  the  faid  court  for  fuch  for  em^zzliag« 
attornies  and  other  minifters  of  the  court  aforefaid  from  time  im-  inattention,  re- 
memorial  there  ufed  and  approved  of,  in  a  pleai  that  he  keep  with  ^^*"5  fccrct^ 
the  faid  plaintiff  the  covenants  made  between  the  faid   plaintiff 
and  defendant,  according  to  the  force,  form,  and  effe£k  of  certain 
articles  of  agreement  thereof  made  between    them,   &c. :    and 
thereupon  the  faid  plaintiff,  in  his  proper  perfon,  complains,  that 
whereas  by  certain  articles  of  agreement  made  on,  &c.  to  wit,  at, 
&c.  in,  &CC.  between  one  George  Wallh,  fon  of  the  faid  John 
(by  the  name  and  addition  of  George  WaKh,  fon  of  John  Walihy 
of  South^ftreet,  in  the  parifli  of  St.  George's,  Hanover-fquare, 
in  the  county  of  Middiefex)  of  the  firft  part;  the  faid  plaintiff^ 
(by  the  name,  &c.)  of  the  fecond  part,  and  the  faid  defendant  (by 
the  name,  &c.}  of  the  third  part;  (one  part  of  which  faid  arti- 
cles of  agreement,  fealed  with  the  feal  of  the  faid  defendant,  he 
the  faid  plaintiff  now  brings  here  ihto  court,  the  date  whereof  is 
the  d^y  and  year  aforefaid),  the  faid  G.  W.  did,  by  and  with  the 
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confent,  direftion,  and  approbation  of  the  faid  John  his  father^  pot 
and. place  himfelf  to  and  with  the  faid  plaintiff,  as  his  clerk,  from 
the  day  of  the  date  of  the  faid  articles  of  agreement,  for  and  dur- 
ing the  full  end  and  term  of  five  years  from  thence  next  enfuing, 
and  fully  to  be  com  pi  •'at  and  ended,  if  the  (aid  plaint  iff  and  G.  W» 
ihould  both  of  them  fo  long  live;  and  the  faid  defendant,  for  him* 
felf,  his  executors  and  adminift'rators,  did  thereby  covenant,  pro* 
mife,  and  agree  to  and  with  the  faid  plaintiff,  that  is  to  fay,  chat 
the  faid  G.  W.  his  fon  (hould  and  would,  during  the  (aid  term, 
well,  duly,  truly,  and  faithfully  dwell  with  and  ferve  the  faid  plain* 
tiff  as  his  clerk,  and  demean  and  behave  himfelf  as  a  clerk  ought  to 
do  to  his  mafter,  and  well  and  truly,  to  the  utmoft  if  his  power 
and  ability,  difpatch  and  perform  all  buCnefs  which  (hould  be  gi- 
ven him  in  charge  b .  the  faid  plaintiff,  and  alfo  did  and  fhould 
readily  and  willingly  execute,  perform,  and  obey  ail  his  lau^ful 
commands,  &c.  &c.  [fet  forth  the  articles],  as  by  the  faid  arti- 
cles, referenced  being  thereunto  had,  will  amongft  other  things 
more  fully  and  at  lariie  appear;  by  virtue  of  which  faid  articles  of 
agreement  the  faid  G.  VV.  afterwards,  to  wit,  on,  &c.  at,  &c, 
in,  &c.  entered,  and  was  then  and  there  received  into  the  fervice 
of  the  (aid  plaintiff  as  his  clerk,  and  was  and  continued  to  be  the 
clerk  of  the  faid  plaintiff,  under,  and  by  virtue  of  the  faid  articles 
of  agreement  for  a  long  fpact  of  time,  to  wi,t,  from  the  day  of  the 
date  thereof  until  and  at  the  end  and  expiration  of  the  faiJ  term  of 
five  years  therein  mentioned,  to  wit,  at,  6ic  in,  &c. ;  and  although 
he  the  faid  G«  P.  did,  during  the  faid  ttrm,  well  and  truly  per- 
form, fulfil,  and  keep  all  things  in  the  (aid  articles  of  agree- 
ment mentioned  and  contained  oh  his  part  and  bth«ilf  to  be 
performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effeft, 
true  intent  and  meaning  of  the  faid  articles  of  agreement,  to  wit,  *t, 
&c.  in,  &c.  i  yet,  protefling  that  the  faid  John  hath  not  perform- 
cdi  fulfilled,  or  kept  any  thing  in  the  faid  articles  6f  agreement 
mentioned  on  his  part  and  behalf  to  be  performed,  fulfilled,  and 
kept,  according  to  the  tenor  and  effe£t,  true  intent  and  meaning 
thereof:  the  faid  G.  P.  in  fa£l  faith,  that  the  (aid  G.  VV.  fon  of 
the  faid  John,  did  not  nor  would,  during  the  faid  term,  faithfully 
dwell  with  or  Icrve  the  faid  G  P.  as  his  clerk,  or  demean  or  be- 
have himfelf  as  a  clerk  ought  to  do  to  his  mafter,  according  to 
.  the' tenor  and  effed,  true  intent  and  mes^ning  of  the  fdid  articles 
of  agreement  in  that  behalf,  but  on  the  contrary  thereof  he  the 
faid  G.  W.  during  the  faid  term,  to  wit,  on,  &c.  and  on  divers 
other  days  zni  times  between  that  day  and  the  end  and  expiration 
of  the  faid  term,  at,  &c.  in,  &c,  wrongfully  and  unjuftly,  without 
the  licence  or  permiffion  in  writing,  or  otherwife,  and  againd  the 
will  of  the  faid  plaintiff,  withdrew  and  abfented  himfelf  from  the 
fervice  and  dwelling  of  the  faid  G.  P.  contrary  to  the  form  and 
cffe6t  of  the. faid  articles  of  agreement,  and  of  the  faid  covenant  of 
'  the  faid  John  by  hin^  in  that  feehalf  made  as'  aforefaid  :  And  the 

(aid  G.  P.  further  faith,  that  the  faid  G.  W.  did  not  nor  would, 
during  the  faid  tcrm^  well  and  truly,  to  the.  utmoff  of  bis  power 
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or  ability)  difpatcb  or  perform  all  or  any  of  the  bufinefs  which 
*vi^as  given  him  in  charge  by  the  faid  G.  P.  but  wholly  refufed  and 
negleded  fo  to  do,  to  wit,  at,  &c,  in,  &c.  contrary  to  the  form 
^tia  effeft  of  the  faid  articles  of  agreement,  and  of  the  faid  cove- 
nant of  the  faid  John  by  him  in  that  behalf  made  as  aforefaid : 
^  And  the  faid  G.  P.  infaft  further  (aith,  that  the  faid  G.  W.  did, 
during  the  faid  term,  to  wit,  on,  &c.  and  on  divers  other  days  and 
limes  between  that  day  and  the  end  and  expiration  of  the  faid  term, 
at,  &c.  in,  &c.  wrongfully  and  unjuftly  embezzle  and  purloin  di- 
vers fums  of  money  to  a  large  amount,  to  wit,  to  the  amount  of 
one  hundred  pounds  of  lawful  money  of  Great  Britain,  and  alfo 
certain  wearing  apparel,  goods  and  chattels  of  a  large  value,  to 
ivit,  of  the  value  of  fifty  pounds  of  like  lawful  money  which  be- 
longed to  the  faid  G.  P.  and  divers  of  his  clients,  contrary  to  the 
form  and  eiFe6t  of  the  faid  articles  of  agreement,  and  of  the  faid 
covenant  of  the  faid  John  by  him  in  that  behalf  made  as  aforeiaid: 
And  the  faid  G.  P.  in  faft  further  faith,  that  the  faid  G,  W.  did, 
during  the  faid  term,  to  wit,  oil,  &c.  and  on  divers  other  days 
and  times  between  that  day  and  the  end  and  expiration  of  the  faid 
term,  at,  &c.  in,  &c.  wrongfully  and  unjuftly  reveal  the  fecrets  of 
the  faid  G.  P.  to  divers  of  his  clients,  and  to  divers  other  per* 
fons,  contrary  to  the  form  and  efftA  of  the  faid  articles  of  agree- 
ment,  and  of  the  faid  covenant  of  the  faid  John  by  him  in  that 
behalf  made  as  aforefaid :  And  the  faid  G.  P.  in  h^  further  faith, 
that  the  faid  John  (although  often  requeued,  &c.)    did  not  nor 
would,  during  the  faid  term,  find  and  provide  for  him  the  faid 
John  good  or  fufficient  meat,  drink,  wafhing,  lodging,  cloaths, 
phyfic,  or  other  neceflaries  fitting  or  proper  for  a  clerk  or  appren* 
tice,  but  wholly  refufed  and  negle^d  fo  to  do,  to  wit,  at,  &c.- 
in,  &c.  contrary  to  the  form  and  effe£t  of  the   faid  articles  of 
agreement,  and  of  the  faid  covenant  of  the  faid  John  fo  by  him 
made  in  that  behalf  as  aforefaid ;  and  fo  the  faid  G.  P.   in  fa£); 
faith,  that  the  faid  John  (although  often  requeued  fo  to  do)  hath 
not  kept  the  faid   covenants    fo    by    him  made  with  the  faid 
G.  P.  in  manner  and  form  aforefaid,  but  hath  broken  the  fame, 
and  to  keep  the  fame  with  the  faid  G,  P.  hath  hitherto  wholly  re- 
fufed, and  ftill  retufes  fo  to  do,  vt'herefore  the  faid  G..  P-  faith, 
that  he  is  injured,  and  hath  fuftained  damage  to  the   value  of 
pounds>  and  therefore  he  brings  his  fuit. 

Drawn  by  Mr.  Tidd. 

Thit  precedent  comes  ftrldlly  under     ing  to  Mafter  and  Servant,  Apprentict 
Articieff  AfTttmtnt,  ante,  but  I  thought     Clerk,  ftc  under  one  J(ad. 
it  ufefttl  to  cJafii  all  thefe  precedents  relat- 
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440  On  indentures  or  LEASE. 

By  ASSIGNEES  against  ASSIGNOR. 

Declarnlon  '  LONDON,  to  wit.  Richard  Forreft,  late  of  London,  mcr. 
ftatci  a  deinifc  (<hant,  was  fummoned  to  anfwer  Jeremiah  Morrell  and  Thomas 
from  B^'to°  del  Cole,  affignccsof  Edward  Francis,  in  a  plea  that  the  faid  Richard 
fcndant,  from  kecp  With  him  the  (aid  Jeremiah  and  Thomas  the  covenants  made 
defendant  (on  between  him  and  the  faid  Edward  Francis  and  his  afligns,  accor- 
aflignment  of  ding  to  the  force,  form,  and  effeft  of  a  certain  indenture  thereof 
tlff^s  affi  Bws  •  '"^"^  betwe'en  them  :  and  thereupon  the  faid  Jeremiah  and  Tho- 
adceVp©u"fr«^^  "^^^J  '^y  A.  B.  their  attorney,  complain,  that-  whereas,  by  a  cer- 
the  plaintiff**  tain  indenture  of  leafe,  made  the  twenty- fcvcnth  day  of  Septcm- 
affigneesto  the  be r,  A.  D.  1 78 1,  to  wit,  at,  &c.  between  one  Ann  Howard  of 
plaintiff;  a  co-  ^^  ^^^  p^^^^  ^nd  onc  Daniel  Dibble  of  the  other  part  foncpaa  of 
orTinal  *"  lellfe  ^hich  faid  indenture,  fcalcd  with  the  feal  of  the  faid  A.  H.  thcj 
from  A.  to  B.  ^^  ^^id  Jeremiah  and  Thomas  now  bring  into  court  here,  the  date 
that  B.  fliould  whcreof  is  the  fame  day  and  year  aforelaid}  the  faid  A.  H«  for  the 
not  under- let  confiderations  therein  mentioned  diddemife,  leafe, fet,  and  to  farm  let 
premifcs  With-  ^^^^  ^^  f^jj  Daniel  Dibble  three  Certain  mefiuages  or  tenements, 
and  (hould  re'  ^'^^  ^^  appurtenances  thereunto  belonging,  fituate,  lying",  and 
pair  \  covenant  being  in  the  parifli  of,  &c.  (and  in  the  faid  indenture  more  par- 
in  leafe  fiom  de.  ticularly  mentioned  and  defcribed),  to  have  and  to  hold  the  faid 
fendant  to  plain- jjiree  feveral   mefliiages  or  tenements,  with  the  appurtenance^ 

tiiM*  th^^^'ieafc ""'°  ^^  '^'^  ^*  ^'  ^^^  executors,  adminiftrators,  or  afSgns, 
fiom  B.  to  dc-  f'"^°^  tl^c  fcaft  of  St.  Michael  the  Archangel  then  next  enfuing 
AnHant  was  a  the  date  of  the  indenture,  for  and  during,  and  unto  the  full  end 
good  and  valid  and  term  of  eighteen  years  from  thence  next  enfuing,  and  fully  to 
leafe  and  was  j^g  complete  and  ended,  yielding  and  paying  therefore  yearly,  and 
andthat*defcnd-  ^^^'"X  y^^'"  during  the  faid  term  thereby  demifcd  unto  the  faid  A.H. 
ant  had  full  i'^  cafc  (he  (hould  fo  long  live,  and  her  afligns  smd  in  cafe  of  her 
powei  to  affign»  death  to  fuch  perfon  or  pci^fons  as  (hould  become  intitled  to  the 
hich  he  had  freehold  or  i Inheritance  thereof,  the  rent  or  fum  of  iifty-feven 
-  perjuodfUc,  pounds  of  good  and  lawful  money  of  Great  Britain,  upon  the  four 
^  moft  ufual  feafts  or  times  of  payment  of  rent  in  the  year,  that  is 

to  fay,  the  Nativity  of,  &c.  &c.  by  even  and  equal  portions,  the 
firfl  payment  thereof  to  begin  and  be  made  on  the  feafi:  of  the  Na- 
tivity of  Our  Lord  Chrift  then  next  enfuing  the  date  of  the  faid 
indenture  ;  and  the  faid  D.  D.  did  for  bimfeif,  his  executors,  ad- 
miniftrators,  and  afligns,  covenant,  promife,  and  agree,  to  and 
To  be  infertcd  yj^jth  the  faid  A.  H,  her  heirs  ;ind  a(&gns  (aniongft  other  things}, 
("  V'wKTwouid  '^^^  ^®  *®  ^*'^  ^'  ^*  ^^^  executors  and  admimftrators,  fliould  [a) 
attheir,crfome  ^^^t  ^^^^^g  the  faid  term^  by  the  faid  indenture  of  leafe  demifed^ 
or  one  of  their  grant^  demife^  bargain^  ^Jfigf^y  0^  i^t  the  faid  thereby  demifed.mef'^ 
ownpropcrcoiks  fuages  or  preififeSi  cr  either  of  them  j  or  that  then  prefent  indenture 
""I1     ^^Jj**^^*'  ofleafey  to  any  perfon  or  perfons  whatfoever^  without  the  licence  or 
ficicntlT  repair  ^^^fi^t  of  the  faid  A.  H,  or  fucb  other  pei^fon  or  perfons  asfhoul4 

uphold,  fupport,  fuilatn,  maintain,  tile,  glaze,  paint,  pave,icour,  cleanfe,  empty,  amend,  and  keep  the 
f.iid  three  feveral  lad-mentioned  promifes  or  tenements,  and  all  the  glafs  windows,  rails,  Ac.  &c. 
belonging  to  the  fame,  in,  by,  and  with  all  and  ail  manner  of  needful  and  neceffary  reparations  and 
amendments  whatfoever,  when,  where,  and  as  often  as  need  or  oocafion  ihouid  reouirc  dyiipg  tb^ 
fold  laft  memioncd  term  (caiijaltits  haj>pemn^  by  tire  only  excepted}/* 
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be  ihmceafter  intitUd  to  the  freehold  and  inheritance  ^f  the  fame  ^  fir  ft 
bad  and  obtained  in  writings  under  hisy  her,  or  their  hand  and  feal\ 
provided  always,  that  if  it  (hould -happen  that  the  faid  yearly  rent  of 
fifty-feven  pounds,  or  any  part  thereof,  fliould  be  behind  and  un- 
paid for  the  fpace  of  twenty  days  next  after  any  of  the  faid  days 
or  times  on  which  the  fame  ought  to  be  paid  as  aforefaid,  being 
lawfully  demanded ;  or  if  the  faid  feveral  mefluages  or  premifes 
fhould  not  be  well  and  properly  repaired,  and  kept  in  repair,  ac- 
cording to  the  covenant  in  the  laid  indenture  of  leafe  contained  for 
that  purpofe ;  or  if  the  faid  D.  D.  his  executors,  adminiftrators, 
or  affigns  fhould  let,  demife,  or  aflign  the  faid  premifes,  or  any 
part  thereof,  to  ahy  perfon  or  perfons  whatfoever,  without  the 
licenfe  firft  had  and  obtained  in  manner  therein  and  hereinbefore 
mentioned,  that  then  and  from  thenceforth,  and  in  either  of  the 
faid  cafes,  it  fhould  and  might  be  lawful  to  and  for  the  faid  A.  H. 
and  her  ailigns,  and  fuch  other  perfon  or  perfons  as  (hould,  after 
her  death,  be  entitled  to  the  freehold  and  inheritance  of  the  faid 
thereby  demifed  premifes,  into,  and  upon  the  fame,  or  any  part 
thereof,  in  the  name  of  the  whole,  wholly  to  re-enter,  and  the 
fame  to  have  again,  repofTcfs,  and  enjoy,  as  in  her  or  their  firft  and 
former  eftate  and  eftates,  and   the  faid  D.  D.  his  executors,  ad- 
mi  nifirators,    and  ailigns,  and,  all , other  occupiers  thereof,  and 
from  thence  utterly  to  expel,  put  out,  and  remove  any  thing  in 
the  faid  indenture  before  contained  to  the  contrary  not  withftanding, 
as  by  the  faid  indenture,  reference  being  thereto  had  (amongft 
other  things)  will   more   fully  and  at  large  appear;  by  virtue  of 
which  faid  demife  he  the  faid  D.  D.  afterwards,  to  wit,  on,  &c» 
at,  &c.  entered  into  the  faid  demifed  premifes,  with  the'^ppurte* 
nances,  and  became  and  was  pofTeiTed  thereof;  and  being  fo  there- 
of poffefled,  by  a  certain  other  indenture,  made  the  twenty-fourth 
day  of  March,  A.  D.  178*5,  at,   &c.   in,  &c.  between  the  faid 
Df  D.  of  the  one  part,  and  the  faid  Richard  of  the  other  part  (one 
part  of  which  faid  laft-mentioned  indenture,  fealed  with  the  feal  of 
the  faid  D,  D.  they  the  faid  Jeremiah  and  Thomas  now  bring  here 
into  court,  the  date  whereof  is  the  day  and  year  laft  aforefaid),  the 
(aid  D.  D.  for  the  confiderations  therein  mentioned,  did  demife, 
leafe,  fet,  and  to  farm  let  unto  the  (aid  Richard  all  thofe  the  • 
aforelaid  three  feveral  mefluages  or  tenements,  with  the  appurte- 
liances,  fo  demifed  to  him  the, faid  D.  D.  as  aforefaid,  with  their 
and  every  of  their  appurtenances,  unto  the  faid  Richard,  his  ex- 
ecutors, adminiftrators,  and  afligns,  from  the  feaft  of  the  Annun* 
ciation  of  the  BleiTed  Virgin  Mary  then  next  enfuing  the  date  of 
the  (aid  laft-mentioned  indenture,  for  and  during,  and  unto  the 
full  end  and  term  of  fourteen  years  and  one  half-year  from  thence 
next  enfuing,  and  fully  to  be  complete  and  ended,  yielding  and 
pying  therefore  yearly  and  every*year,  during  the  faid  term  of 
fourteen  years  and  an  half,  by  the  faid  laft  mentioned  indenture 
demifed  unto  the  faid  D.  D.  his  executors,  adminiftrators,  and 
;^gns,  the  rent  or  fum  of  fifty-feven  pounds  of  good  and  lawful 
fRpne^  of  Great  Brits^in^  upon  the  fpur  moft  ufuai  feafts  or  times 
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of  payment  of  rent  in  the  year,  that  is  to  fay,  the  Nativitf  oJ;  &c; 
by  even  and  equal  portions,  the  (irft  pajrment  thereof  to  begin  and 
be  made  on  the  fcaft  of  the  Nativity  of  St.  John  the  Baptift  then 
next  enfuing  the  date  of  the  faid  laft-mentione:d  indenture,  as  by 
the  faid  luft-mentioned  indenture  (relation  being  thereto  had)  will 
(amongft  other  things)  more  fully  and  at  large  appear;^  by  virtue 
of  which  faid  laft-mentioned  demife  he  the  faid  Richard,  after- 
wards, to  wit,  on,  &c.  entered  into  the  faid  demifed  premifes, 
with  the  appurtenances,  and  became  and  was  pofiefTed  thereof; 
and  being  fo  thereof  pofTefTed,  by  a  certain  other  indenture,  made 
the  twenty-third  day  of  April,  A.  D,  1787,  at,  &c.  between  the 
faid  Richard  of  the  one  part,  and  the  faid  Edward  Francis  of  the 
other  part  (one  part  of  which  faid  laft-mentioned  indenture,  (baled 
with  the  feal  of  the  faid  Richard,  they  the  faid  Jeremiah  and 
Thomas  now  bring  here  into  court,  the  date  whereof  is  the  day 
and  year  laft  aforefaid),  reciting  in  part  the  (aid  indenture  of  leafe 
of  the  twenty-fourth  day  of  March,  1785,  he  the  faid  Richard,  for 
the  confiderations  in  the  faid  indenture  lafily  above  brought  into 
court  here  mentioned,  affigned,  transferred,  and  fet  over  unto  the 
faid  Edward  Francis  all  thofe  the  faid  three  feveral  meffuages  or 
tenements,  and  premifcs,  therein  and  herein  before  particularly  men- 
tioned and  defcribed,  and  all  the  eftate,  right,  tide,  intereft,  term 
of  years,  benefit,  claim,  and  demand  whatfoever  of  him  ^e  faid 
Richard  to  the  faid  three  (everal  mefluages  or  tenements,  and  pre- 
mifes,  by  the  faid  laft-mentioned  indenture  aifi^ned,  together 
with  the  faid  laft-mentioned  in  part  recited  indenture  of  leafe,  to 
have  and  to  hold  the  iaid  three  feveral  meffuages  or  tenements,  and 
premifcs,  thereby  affigned,  or  intended  fo  to  be,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their  appurtenances,  unto 
the  faid  £.  F.  his  executors,  adminiftrators,  and  affigns,  from  the 
feaft  day  of  St.  John  the  Baptift  then  next  enfuing,  for  and  during 
the  whole  of  the  faid  term  of  fourteen  years  and  one  half-year,  then 
to  come  and  unexpired,  granted  by  the  faid  laft-mentioned  in  pare 
recited  indenture  of  leafe,  from  thence  then  next  enfuing  and  fully 
to  be  complete  and  ended ;  and  the  faid  Richard  did  by  the  faid 
indenture  laftly  above  brought  into  court  here,  for  himfelf,  his 
heirs,  executors,  and  adminiftrators,  covenant,  promife,  and 
agree,  to  and  with  the  faid  £•  F.  his  executors,  axlmintftrators, 
and  aftigns,  in  manner  following,  that  the  (aid  laft»mentioned  re- 
cited indenture  of  leafe  was  a  good  and  valid  leafe  in  the  law  for 
all  the  term  and  eftate  thereby  granted,  and  was  not  forfeited, 
furrendered,  or  otherwife  become  void  or  voidable ;  and  alfo  that 
he  the  faid  £.  F.  at  the  time  of  the  fealing  and  delivery  of  the  (aid 
indenture  laftly  above  brought  into  court  here,  had  in  himfelf  good 
right,  full  power,  and  lawful  and  abfolute  authority  to  bargain, 
fell,  aflign,  transfer  and  fet  over  the  faid  premifes  thereby  affigned 
unto  the  faid  £.  F.  his  executors,  adminiftrators,  and  af|igns,  in 
manner  and  form  as  aforefaid,  as  by  the  faid  laft-mentioned  in- 
denture (reference  being  thereto  had}  will  (amongft  other  things) 
more  fully  and  at  large  appear  i  by  virtue  of  whicti  faid  laft-mea- 
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tioned  indeiiture  he  the  faid  E.  F.  afterwards,  to  wit,  on,  &c« 
entered  into  the  aforefaid  demifed  pretnifes,  with  the  appurte- 
nances, and  became  and  was  pofTefled  thereof;  and  being  fo  there- 
of poirefTed,  by  a  certain  deed-poll,  made  the  feventh  day  of  De« 
cember,  A.D.  1787,  at,  &c.  in,  &c.  indorfed  the  faid  laft-men- 
tioned  indenture  (which  faid  deed-poll,  fealedwith  the  feal  of  the 
faid   E.  F.  they  the  faid  Jeremiah  and  Thomas  now  bring  here 
into  court,  the  date  whereof  is  the  day  and  year  laftaforeiaid),  the 
faid  E.  F.  for  the  confidcrations  in  the  faid  deed-poll  mentioned, 
did  bargain,  fell,  aflign,  transfer,  and  fet 'over  unto  the  faid  Jere* 
miah  and  Thomas  all  thofe  the  faid  three  feveral  meiTuages  or 
tenements  in  the  faid  la{l-mentioned  indenture  mentioned,  and  all 
and  iingular  other  the  premifes,  with  the  appurtenances,  in  and 
by  the  faid  laft  in  part  recited  indenture  of  leafe  demifed,  and  by 
the  indenture  of  the  twenty-third  day  of  April,  1787,  affigncd,  and 
ail  his  eftate,  right,  title,  intereft,  term,  and  term  of  years  there- 
in then  yet  to  come  and  unexpired,  benefit,  profit,  property,  pof^ 
feifion,  claim,  and  demand  whatfoever,  both  at  law  and  equity, 
of,  in,  to,  or  out  of  the  faid  leafehold  premifes,  together  with  the 
faid  lad  in  part  recited  indenture  of  leafe  and  affignment  thereof,  to 
have  and  to  hold  the  faid  meifuages  or  tenements,  and  all  and  fia- 
gular  other  the  premifes  by  the  Lid  deed-poll  aiTigned,  or  intended 
to  be,  with  their  appurtenances,  unto  the  faid  Jeremiah  and  Tho- 
mas, their  executors,  adminidrators,  and  afSgn«,  from  thence- 
forth for  and  during  all  the  reft,  refidue,  and  remainder  of  the 
term  of  fourteen  years  and  one  half  of  a  year,  in  and  by  the  faid 
laft  in  pare  recited  indenture  of  leafe  demifed  therein,  then  yet  to 
come   and  unexpired,  as  by  the  faid  deed-poll  (reference  being 
thereto  had,  will,  amongft  other  things,  more  fully  and  at  large 
appear]  ;  by  virtue  of  which  faid  deed-poll,  they  the  faid  Jere- 
miah and  Thomas  afterwards,  to  wit,  on  the  day  and  year  laft 
aforefaid,  entered  into  the  aforefaid  demifed  premifes,  with  the 
appurtenances,  and  became  and  were  pofTefled  thereof;  and  al- 
though they  the  faid  Jeremiah  and  Thomas  always  well  and  truly 
performed  and  fulfilled  all   things  in  the  faid  indenture  of  the 
twenty-third  day  of  April,  1787,  contained,  on  the  part  and  be- 
half of  the  faid  E.  F.  and  his  afligns,'  to  be  performed  and  fulfilled, 
according  to  the  tenor  and  effect  of  the  faid  deed-poll ;  yet,  pro- 
Cetiing  that  the  faid  Richard  hath  not  performed  or  fulfilled  any 
thing  in  the  faid  laft-mentioned  indenture  contained  on  his  part 
and  behalf  to  beperformed  and  fulfilled  :  the  faid  Jeremiahand  Tho- 
mas in  fadl  fay,  that  the  faid  indenture  of  leafe  in  the  (aid  indenture 
ofthefaid  twenty-third  day  of  April  1787  mentioned, and  thereby  ia 
part  recited  as  aforefaid,  was  not,  at  the  time  of  the  making  of  the  faid 
Jait-mentiofied  indenture,  a  good  and  valid  leafe  in  the  law  for  all 
the  term  and  eftate  thereby  granted^  or  any  part  thereof,  nor  had 
the  faid  liichard  in  hinifek*  good  right,  full  power,  and  lawful  and 
abfoiute  authority  ro  bargain,  fcil,  affign,  transfer,  and  fet  over 
the  faid  premifes  by  the  laiJ  laft- mentioned  indenture  affigncd  un- 
to the  laid  E^F.  bis  executors,  adminilirators,  and  aligns,  in  man- 
ner 


1 


444  COVENANT  on  INDENTURE  of  LEASE. 


ner  and  form  as  aforefaid,  but  on  the  contrary  thereof  the  faid  Jofeph 
a/id  Thomas  aver,  that  the  faid  indenture  of  Icafe  in  the  faid  in-    ' 
denture  of  the  twenty  third  dav  of  April  1787  mentioned,  and 
thereby  in  part  recited  as  aforefaid,  at  the  time  of  the  making  of 
the  faid  laft-mentioned  indenture,  was  a  bad,  invalid,  forfeited, 
and  voidable  Icafe,  and  the  faid  Richard  had  not  m  himfelf  good 
right,  full  pov^er,  and  lawful  and  abfolute  authority  to  bargain, 
fell,  alfign,  transfer,  and  fet  over  the  faid  premifes  by  the  (aid 
To  be  infertcd  '^ft-mentioned  indenture  aiSgned  unto  the  faid  E.  F.   his  execu- 
in  %A  Count,     ^o^^t  adminiftrators  and  afligns,  in  manner  and  form  aforefaid,  for 
••The  faid  three  that  the  faid  indenture  of  leafefo  mentioned^  and  in  part  I'e  cited  i« 
feverallaft^cn-  the  faid  indenture  of  the  twenty -third  day  tf  April  l^Z-j  as  aforefaid^ 
mcffuli  ""sTf  [t^  *^^  *^'"  ^^^  '^^^  granted,  and  the  faid  D.  D.  did  thereby  demife 
ncments      and  ^^^  ^^^  '^^  f^^^  mejfuagts  andtiremifes^  fo  to  him  demifcd  as  afore^ 
premifes,  l:y  fore  y^/^)  to  the  J  aid  Richard^  without  the  ficence  and  confent  of  the 
themakingof  the  faid  A.  H,  firfi  had  and  ohiained  in  writing  under  her  band  and 
faid    laft-mcn.yj^/^  ^q  ^/^^  ^f^  y^^  contrary  to  the  tenor  and  effea  of  the  aforejaid 
ture  and  whiSt  ^^^^^^^'  and  provifoe  in  the  faid  indenture  of  leafe  of  the  twenty' 
the  fame  were  ^^^^^  ^^Y  ^^  September  1 78 1  in  that  behalf  mentioned  and  con- 
in  the  pofleflion  taincd,  whereby  the  faid  indenture  of  leafe  46  mentioned  and  in 
of  the  (aid  Rich-  part  recited  in  the  faid  indenture  of  the  twenty-third  day  of  April 
towTt1i»*&c'  *7^7*  became,  and  at  the  time  of  making  the  faid  laft-mentioned 
»nd  frin  thence  indenture,  was  bad,  invalid,  forfeited,  and  voidable,  for  and  on 
until  and  at  the  account  of  that  caufe  of  forfeiture;  and  being   fo  forfeited  and 
time  of  the  mak.  voidable,  the  faid  A.  H.  after  the  making  of  the  faid  deed-poll 
ing  of  the  faid  j^^d  afSgnpient  to  the  faid  Jofeph  and  Thomas,  in  the  court  of  our 

inlmu^er^ere  ^^[^  ^^^  "^'"6  ^^^""^^  ^^^  ^'^^S  ^1"^^'^  (*c  faid  court  then  and  M 
rcfpeaivciy  rui-  being  held  at  Weftminfter  in  the  county  of  Middlefex),  inftituted 
nous,  out  of  re-  and  brought  a  certain  a£lion  or  fuit  in  a  plea  of  trefpafs  and  ejed- 
pair,  and  in  de.  ment,  in  order  to  avoid  the  faid  leafe  of  the  twenty-fourth  day  of 
^Js'^'^iJl^'ff  &c"  ^^^^^  ^^^^'  ^^  granted  by  the  faid  D.  D.  as  aforefaid  upon  and 
&c  for  want  of  ^^^  ^^^^  ^*"^^  ®^  forfeiture  as  aforefaid;  and  afterwards,  to  wit, 
needful  and  ne-  in  Eafter  term,  in  the  twenty-eighth  year  of  the  reign  of  our 
ocffary  repara-  lord  the  now  king,  by  the  confideration  and  judgment  of  the  (aid 
tionsandamend.  court  recovered  judgment  in  the  faid  a£lion  or  fiiit,  and  thcre- 
^"cafualtier^  by  avoided  the  faid  laft-mentioned  leafe  upon  and  for  fuch  caufe 
happening    by  ^  forfeiture  thereof  as  aforefaid,  and  hi  confequence  thereof  pof- 
fire,  contrary  to  feflion  of  the  aforefaid  premifes  was,  and  hath  been  iince  taken  and 
the  teoorand  ef-  obtained  by  and  on  the  behalf  of  the  faid  A.  H.  under  and  by  vir- 
wterant^*  ^**d  '"^  ®^  ^  Certain  writ  of  our  lord  the  king  of  habere  facias  pof- 
provifoe**        feffionem^  iffued  out  of  the  faid  court  of  o)ir  faid  lord  the  king,  be- 
fore the  king  himfelf,  upen  the  aforefaid  judgment,  whereby  the 
eftate  and  intereft  of  the  (aid  Jeremiah  and  Thomas,  under  tbe 
aforefaid  deed-poll,  being  of  a  large  value,  to  wit,  of  the  value 
of  one  thoufand  pounds  of  lawful  money  of  Great  Britain,  wer^ 
have  been,  and  are  wholly  defeated  and  deftroyed,  and  the  (aid 
Jeremiah  and  Thomas  have  loft  and  been  deprived,  and  muft  here- 
after lofe  and  be  deprived  of  all  rents,  profits,  and  other  benefit 
thereof,  and  have  been  and  were  alfo  obliged  to  lay  out  and  ex< 
pend  divers  fums  of  money>  amounting  in  the  whole  to  a  large 

fuD 
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f«im  o£  money,  to  wit,  the  Aim  of  one  hundred  pounds  of  like 
lawful  nnoney,  in  and  for  the  cofts  of  the  faid  fult  or  adiion  in 
ejectment,  to  wit,  at,  &c.  And  whereat  by  a  certain  other  inden-  idCoimj. 
ture,  made  the  twenty- feventh  day  of  September  in  the  year  1781 
as  aforefaid,  at,  &c.  between  the  faid  A.  H.  &c.  &c.  (this  Count 
fame  as  the  firft,  only  inferting  what  is  wrote  in  the  margin,  and 
omitting  what  is  in  italic,  and  then  conclude):  And  fo  the  faid 
Jeremiah  and  Thomas  fay,  that  the  faid  Richard  (although  often 
requefted)  hath  not. kept  the  covenants  fo  by  him  made  with  the 
faid  E.  F.  as  aforefaid,  and  his  alTigns,  but  hath  broken  the  fame, 
and  to  keep  the  fame  with  the  faid  Jeremiah  and  Thomas  hath  hi- 
therto wholly  refufed,  and  flill  refufes,  to  wit,  at,  &c,  to  the 
damage  of  the  faid  Jeremiah  and  7'homas  of  two  thoufand  pounds  \ 
and  therefore  he  brings  his  fuit,  &c.         Drawn  by  Mr.  La wes. 
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Upon  confidenng  this  cafe  \viih  atten- 
tioiij  I  tliink  it  advifeable  to'  hsive  two 
Counts  upon  it;  one  atlcdging  the  forfeiture 
of  the  leafe  grAnced  by  D.  D.  to  be  on  ac- 
count of  its  having  been  granted  with- 
out leave ;  and  another,  alledging  the  for- 
feiture to  have  been  incurred  by  tlie  dila- 
pidations ;  for  whatever  may  have  been 
the  ground  of  tht  verdi^  in  ejedment, 
the  defendant  in  {he  prefent  adtion  being 
no  party  to  that,  is  at  liberty  to  difpute 
the  propriety  of  that  judgment ;  and 
though  the  verdict  in  that  a^ion  may 
have  been  obtained  upon  the  ground  of 
the  underlcafe  being  without  licence,  yec 
the  defendant  is  competent  in  this  adion 
to  contend  (if  the  fa^  will  bear  him  out) 
that  the  forfeiture  fo  incurred  was  ob- 
tained upon  fome  other  ground,  or  that- 
it  was  waived  by  the  acceptor  of  rent  af* 
ter  the  granting  of  the  underleafc,  and 
ifter  notice  of  the  granting  of  it,  and 
that  the  leifor  of  the  plaintiff  ought  not 
therefore  to  have  recovered.  Indeed,  it 
is  not  unlikely  to  be  contended,  that  the 
eje^ment  was  not  brought  upon  that 
ground,  but  upon  account  of  the  dilapi- 
dations,' and  the  notice  will  moft  likely 
be  brought  forward  as  evidence  of  that 
fad.  In  this  fituation  of  things,  there- 
fore,  I  have  tlioaght  it  advifcablc  to  have 


a  fccond  Count,  alledging  the  dilapida- 
tions as  ihe  caufe  of  forfeiture,  although 
in  trutli  the  verdift  in  ejcAment  was  up- 
on another  ground.  There  was  no  al- 
ledging that  caufe  of  forfeiture,  how 
ever,  toconfifl  in  not  repairing,  purfuant 
to  the  notice  fbr  that  purpofe,  as  that  no- 
tice did  not  expire  till  after  the  aflignment 
from  Forrcft  to  Francis,  in  which  the  for- 
mer covenants  that  the  leafe  was  at  that 
time,  to  wit,  at  the  time  of  fuch  align- 
ment, a  valid  leafe.  I  have  therefore  n«* 
ceflfarily  alltdged  the  caufe  of  focfeiture 
to  be  in  the  premifes  being  out  of  repair 
at  an  antecedent  period,  contrary  to  the 
general  covenant,  to  repair  without  ttm 
gard  to  any  fiarticular  notice.  It  is  not 
likely  that  the  execution  of  any  of  the 
deeds  will  be  difputed  by  the  plea,  of 
courfe,  therefore,  they  will  in  tlut  cafe 
ftand  admitted  ;  but  the  plaintiffs  muft 
be  prepared  with  evidence  of  both  caufes  ■ 
Of  forfeiture,  and  of  tl)c  evidence  on 
which  the  verdidt  in  ejectment  was  ob- 
tained, and  they  mufl  alfo  prove  the  no- 
tices ferved  on  the  defendant,  and  their 
application  to  him  to  defend  fuch  'ejed« 
ment,  together  with  the  judgment  of 
execution  of  the  writ  of  pofleflricn,  and 
the  money  paid  by  them  for  their  cofts, 
&c.  V.  Lawxv.  ' 


Hilary  Term,  a8.  Geo.  j- 
KENT,  to  wit.  Richard  Daniel  complains  of  Henry  Hall, 
being»  &c.  of  a  plea  of  breach  of  covenant:  for  that  whereas  by  a 
certain  indenture  made  the  ninth  day  of,  &c.  to  wit,  at,  &c.  be- 
tween the  faid  Richard,  by  the  name  and  defcription  of  Richard 
Daniel,  of,  &c.  in,  &c«  yeoman,  of  the  one  part,  and  the  faid 
Henry,  by  the  name  and  defcription  of,  &c.  of  the  other  part, 
one  part  of  which  faid  indenture,  fealed,  &c.  he  the  faid  Richard, 
for  the  cgnfiderations  in  the  faid  indenture  mentioned^  did  demife, 

-    leafe, 
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.  leafe,  and  to  farm-let  unto  the  faid  Henry,  his  executors  and  a^-^ 
miniftrators,  all  that  barn>  with  the  barn-yard  and  ftable  thereto 
belong  ing,  as  the  fame  was  then  fenced  in,  fituate,  and  being  near 
Koke-ftreet,  in,  &c.  and  alfo  all  thofe  feveral  pieces  or  parcels  of 
arable  land,  lying  and  being  in  the  faid  parifli  of,  &c.  containing 
by  eftimation  eighteen  acres,  were  the  fame  more  or  lefs,  fire 
pieces  or  parcels  whereof  were  lying  in,  &c.  ;  and  al/b  all  thofe 
two  feveral  pieces  or  parcels  of  meadow  land,  containing  by  efti« 
ination  ten  acres,  were  the  fame  more  or  lefs,  lying  and  being  in^ 
&c.  near  a  certain  place  called,  &c.  all  which  (aid  premifes  were 
part  and  parcel  of  a  certain  farm,  then  late  the  property  and  in  the 
occupation  of  R.  D.  deceafed,  and  had  lately  been  parted  from  the 
iaid  farm,  and  were  thereby  intended  to  be  demifed  to  the  faid 
jHenry,  with  their  appurtenances^  together  with  all  ways,  roads, 
paths,  and  paflages,  unto  and  from,  and  out  of  the  fame  premifes 
(copy  the  deed  to  the  end),  as  by  the  faid  indennire,  reference 
being  thereto  had,  will  amongft  other  things  more  fully  and  at 
large  appear :  by  virtue  of  which  faid  demife  he  the  faid  Henry  en« 
tered  into  and  upon  all  and  iingular  the  faid  demifed  premifes  with 
the  appurtenances,  and  was,  and  from  thence  hitherto  hath  been, 
and  ftill  h  thereof  poffeffed  for  the  faid  term  fo  to  him  thereof  de- 
mifed as  aforefaid:  And  the  faid  Richard  in  fa6l  further  (aith^  that 
although  he  the  faid  Richard  hath,  from  the  time  of  the  making 
of  the  faid  indenture  of  leafe,  hitherto  well  and  truly  performed 
all  things  in  the  faid  indenture  contained  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  according  to  the  tenor  and  eiFefl,  true 
intent  and  meaning  thereof;  yet,  protefting  that  the  faid  Henry 
hath  not  performed  or  fulfilled  any  thing  in  the  faid  indenture  con« 
tained  on  his  part  and  behalf  to  be  performed  and  fulfilled,  accord- 
ing to  the  tenor  and  cffcfk  thereof,  he  the  faid  Richard  in  faft  fays, 
that  nine  pounds  nine  fhillings  of  the  faid  yearly  rent  of  eighteen 
pounds  eighteen  (hillings  in  the  faid  indenture  mentioned,  for  half 
a  year  of  the  faid  demifed  term,  ending  and  ended  on  the  feafl-day 
of,&c.  at,  &c.on  thatfeafl-dayin  the  year  aforefaid,  at,  &c.  became 
and  was  due,  owing  in  arrear,  and  unpaid  from  the  faid  Henry  to 
the  faid  Richard,  and  ftill  are  in  arrear  and  unpaid,  contrary  to  the 
tenor  and  efFed  of  the  faid  indenture  of  leafe,  and  of  the  cove- 
nant of  the  faid  Henry  in  that  behalf  made  as  aforefaid  :  And  the 
fardsRichard  in  faft  further  fays,  that  the  faid  Henry,  after  the  mak- 
ing of  the  faid  demife,  and  during  the  continuance  thereof,  to  wit, 
on,  &c»  and  before  the  exhibiting  the  bill  of  the  faid  Richard,  did 
lop,  top,  and  fhrove  divers,  to  wit,  one  thoufand  trees,  then  (land- 
ing, growing,  and  being  on  the  faid  demifed  lands  and  premifes, 
which  had  not  been  thentofore  ufuaily  lopped,  topped,  and  fhroved, 
contrary  to  the  tenor  and  effcQ.  of  the  faid  indenture  of  leafe,  and 
of  the  covenant  of  the  faid  Henry  in  that  behalf  made  as  aforefaid, 
whereby  the  faid  trees,  together  with  the  eftate  and  intereft  of 
and  in  the  demifed  premifes  became  and  were  very  much  injured, 
lefTened  in  value,  and  damnified  :  And  the  faid  Richard  in  hti  fur- 
ther fays,  that  the  faid  Henry,  after  the  making  of  the  (aid  de- 
mife. 
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totfe,  and  during  the  continuance  thereof,  to  wlt^  on,  &c.  and 
bet\ireen  that  day  ^d  the  exhibiting,  &c.  did  commit,  and  permit 
and  fufFer  to  be  done,  into  and  upon  the  faid  demifed  premifes,  wil- 
ful and  negligent  wafte,  fpoil,  liurt,  and  deftruftion,  to  wit,  in 
there  cutting  down  divers,  to  wit,  five  hundred  timber  and  other 
trees  and  pdlards,  and  a  large  quantity  of  hedging  and  fencing, 
proftrating,  fpoiling,  and  deftroying,  there  then  growing  and  be- 
ing on  the  faid  demifed  lands  and  premifcs,  and  in  permitting  and 
fuffering  divers,   to  wit,    five  hundred  other  timber  and  other 
trees  and  pollards,  and  a  large  quantity  of  hedging  and  fencing 
there  alfo  refpedively  growing  and  being  in  and  upon  the  faid  de- 
mifed lands  and  premifes,  to  be  cut  down,  proftrated,  fpoiled,  and 
deft royed,  and  in  various  other  particulars,  refpe£ts,  and  inftances,' 
contrary  to  the  tenor  and  efFeA  of  the  aforefaid  indenture  of  leafe, 
and  of  the  covenants  of  the  faid  Henry  in  that  behalf  made  as 
aforefaid,  whereby  the  faid  eftate  and  intereft  of  the  faid  Richard 
of  and  in  the  faid  demifed  premifes,  became  and  was  further  injured 
and  damnified,  to  wit,  at,  &c. ;  andfo  the  faid  Richard  faith,  that 
the  faid  Henry  (although  often  requefied),  hath  not  kept  his  faid 
covenant  Co  by  him  made  with  the  faid  Richard  in  this  behalf  as 
aforefaid,  but  hath  broken  the  fame,  and  to  keep  the  fame  with  the 
faid  Richard  hath  hitherto  wholly  refufed,  and  ftill  refufes,  to  wit,  ^ 

at,  &c.  to  the  damage  of  the  faid  Richard  of  five  hundred  pounds  ; 
and  therefore,  &c.  V,  Lawes. 

MIDDLESEX,  f.    Gilbert  Sheldon  v.  John  Hill :  for  that  covenmt     for 
whereas  by  certain  articles  of  agreement  made,  &c.  (make  a  pro-  non-payment  of. 
^t  in  curia  of  the  articles,  and  then  recite  the  demife  and  leilees  nnu 
covenant  for  payment  of  the  rent,  and  then  proceed  with  a  recital 
of  defendant's  covenant  for  fecuring  the  payment  of  the  rent, 
which  in  this  cafe  was  to  the  eScQ.  following) :  And  faid  defen- 
dant did,  in  and  by  faid  articles,  bind  himfelt  to  faid  plaiatifF  for 
the  true  payment  of  {aid  yearly  rent  of  fifty-two  pounds  by  the  faid 
£.  W.  (the  lefTee)  to  faia  plaintiff,  at  the  times  and  in  the  propor* 
tions  before  mentioned  for  payment,  as  by  faid  articles  of  agreement, 
&c.:  byvirtueof  which  faid  articlesof  agreement,  the  faid  E.W.  in 
the  faid  articles  named  after  the  making  thereof,  to  wit,  on,  &c. 
entered  into  all  and  fingular  faid  premifes  thereby  demifed  with  the 
appurtenances,  and  became  and  ftill  is  poflefied  thereof  for  the  faid 
term  fo  to  him  thereof  demifed  as  aforefajid :  And  faid  plaintifF 
further  <aith,  that  although  he  faid  plaintifF  always,  from  the  time 
of  the  making  of  faid  articles  of  agreement,  hitherto  hath  well, 
&c«  on  his  part  and  behalf,  &c.  according  to  the  true  intent  and 
meaning  of  faid  articles,  to  wit,  at,  &c. :  yet  protefting  that  faid 
defendant  hath  not,  &c.  he  faid  plaintifF  in  hO,  faith,  that  twen- 
ty-fix pounds  of  the  aforefaid  rent  of  fifty-two  pounds  in  faid  ar- 
ticles mentioned,    and  referved  for  one  half-year  of  faid  term 
thereby  demifed,  ended  on,  &c.  to  wit,  at,  6cc,  became  due  and 
in  arrear  from  faid  £.  W.  in  faid  articles   of  agreement  men- 
tioned, to  faid  plaintifF,    anJ    fo  continued   ftoin  thence  until 
andaftcFthe  end  of  faid  twenty-ninthdayof,  &c.  in,  &c.  contrary  to 
theformand  effect  of  fuid  articles  of  agreement,  and  the  covenant  of 

faid 
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laid  E.  W.  in  that  behalf  made  as  aforefaid,  whereby  faid  defend-* 
ant,  according  to  the  tenor  and  effeA  of  faid  articles  of  agree* 
ment,  and  pf  faid  covenant  of  him  faid  defendant  in  that  behalf 
made  as  aforefaid,  afterwards,  and  whilft  twenty-fix  pounds  of 
the  rent  aforefaid  was  due,  owing  in  arrear,  and  unpaid,  to  wit, 
on»&c.  became  liable  to  pay  to  faid  plainti^(aid  twenty -fix  pounds 
of  the  rent  aforefaid^  fo  due,  &c,  to  him  as  aforefaid^  whereof  the 
faid  defendant  afterwards,  and  before  the  exhibiting,  &c.  to  wit, 
on,  &c.  had  notice,  and  was  requefted  by  faid  plaintiff  to  pay 
him  faid  twenty-fix  pounds  of  the  rent  aforefaid  fo  due  and  in  ar- 
rear/to  him  as  aforefaid  :  But  faid  plaintiff  in  faA  further  faith, 
that  faid  defendant  did  not  then  and  there  pay,  nor  hath  fae  at 
any  time  hitherto  fince  paid  faid  twenty-fix  pounds  of  the  rent 
aforefaid  fo  due  and  in  arrear  as  aforefaid,  er  any  part  thereof, 
to  faid  plaintiff,  contrary  to  the  tenor  and  cScA  of  faid  articles  of 
agreement,  and  of  the  covenant  of  faid  defendant  in  that  behalf 
made  as  aforefaid,  but  the  fame  are,  and  every  part  thereof  is  ftill 
in  arrear  and  unpaid  to  faid  plaintiff,  either  by  faid  defendant  cr 
£iid  £.  W.  in  faid  articles  of  agreement  mentioned,  to  w^it,  at» 
&c. :  And  faid  plaintiff  faith,  that  faid  defendant  hath  not  kept  his 
faid  covenant  (b  by  him  made  with  faid  plaintiff  as  aforefaid  (al- 
though often  requefled),  but,  &c.    Damages  fifty  pounds. 

V.  La  WES. 

This  is  a  precedent  ander  Art'des  of     Leafet,  by  Leflbr,  ftc.  Lcflee,  ftc,  toge- 
Agreement,  but  for  the  reafon  given,  antt     tber,  to  follow. 
439, 1  have  dafled  all  the  precedeots  on 


For  not  repaiP-  LINCOLNSHIRE,  ffl  William  Armflrong  v.  Robert  Ha- 
■"8  .J'**T'^^lifax  :  for  that  whereas  faid  plaintiff,  before  the  feveral  grievances 
fendMii's  dofcV  hereafter  mentioned,  to  wit,  on,  &c.  was,  and  from  thence  hither- 
whereby  cattle  to  hath  been,  and  flill  is  lawfullyi  poffefled  of  and  in  a  certain  ciofe 
efcaped  through  called  Carr^houfe  Place,  with  the  appurtenances,  lying  and  be- 
into  plaintiff's  ipg  in  the  pariQi  of,  &c. :  and  faid  defendant  hath  been,  and  ftill 
clofe,  and  de-  j^  poffefTed  of  and  in  a  certain  clofe  called,  &c.  lying  and  being 

fiiDved  the  grafs  ,    ^^  •/!_        j  #•     •  r  •  1  1  .  '     ®i  P 

and  com  grow-  ^"  "^^  panln  and  county  aforefaid,  and  contiguous  and  next  ad^ 
ing  there.  joining  to  the  aforefaid  clofe  of  faid  plaintiff*:  And  faid  plaintiff 
in  fadt  further  faith,  that  faid  defendant,  and  all  others  the  tenants 
and  oGcupiers  of  faid  clofe  of  him  faid  defendant  for  the  time  be- 
ing, from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, until  the  dck&  thereof  hereafter  mentioned,  hare  repaired 
and  amended,  and  have  ufed  and  been  accuflomed  to  repair  and 
amend,  and  of  right  ought  to  have  repaired  and  amended,  and  faid  de- 
fendant ilill  of  right  ought  to^repajr  and  amend  the  faid  hedges  and 
fences  between  faid  clofe  of  faid  plaintiff,  and  the  clofe  called,  &c.  of 
faid  defendant,  as  often  as  occafion  hath  been,  or  required  to  pre- 
vent cattle  feeding,  depafluring,  or  being  in  thofe  clofes,  from 
erring  and  efcaping  out  of  one  into  the  other  of  them,  and  doing 
damage  there;  yet  faid  defendant,  well  knowing  the  premifes 
aforeiaid,  but  contriving,  &c.  faid  plaintiff  in  the  4jfe,  pofleffion, 
and  occupation  of  bis  aforefaid  clofe>  wbilft  the^r  faid  plaintiff  and 

dcfeo- 
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iSiefendant  were  fo  refpeSively  pofleffcd  as  aforefaid,  to  wit,  on, 
&c.  and  on  divers  other  days  and  times  between  that  day  and  the 
exhibiting,  See.  at,  &c.  wrongfully  and  unjuftly  fufFered  and  per- 
mitted the  hedges  and  fences  between  faid  clofe  of  laid  pJaintiff, 
and  the  faid  clofe  called,  &c.  of  faid  defendant,  to  be  and  con- 
tinue proftrate,  fallen  down,  ruinous,  and  in  great  decay  for 
iBirant  of  needful  and  neceflary  repairing  and  amending  the  fame, 
whereby  divers  cattle,  as  well  of  faid  defendant  as  of  divers  other 
perfons  to  faid  plaintiff  unknown,  feeding  and  depafturing  in  faid 
clofe  called,  &c.  of  faid  defendant,  on  the  feverat  days  and  times 
aforefaid,  through  the  defeffls  and  infufficiency  of  the  faid  hedges 
and  fences,  and  for  want  of  due  reparation  and  amendment  of  the 
feme,  erred  and  efcaped  out  of  faid  clofe  called,  &c.  of  iaid  defen-* 
dant,  unto  the  aforefaid  clofe  of  faid  plaintiff,  and  eat  up,  trod 
down,  confumed  and  fpoiled  the  grafs  and  corn  of  faid  plaintiff 
there  then  growing  and  being,  to  a  large  value,  to  the  value  of 
twenty  pounds  of  lawful,  &c.  whereby  faid  plaintiff  was  greatly 
injured  and  damnified,  and  loft  and  was  deprived  of  a  great  part 
of  the  profit,  benefit,  and  advantage  of  his  faid  clofe,  to  wit,  at, 
&c.  (There  was  a  fecond  Count  for  other  clofes.)  Plaintiff  ob« 
tained  a  verdift.  V.  Lawes, 

This  precedent  is  In  TV/.    Sgi  Index.    Torts  to  Corporeal  Hereditaments. 

Lancashire,  to  wJt.    Wllliam  St.  Clare  complain*  of  Declaration  on  t 
JoIhi  Robinfon,  being,  &c. ;  for  that  whereas  before  and  at  the  c^enanc  for 
time  of  the  making  of  the  indenture,  and  die  feveral  furrenders  D<«-P*yra«nK^ 
hereafter  mentioned,  the  moft  noble  George  duke  of  Montague,  repairing  ar  the 
and  the  right  honourable  Edward  lord  Beaulieu  were  feifed  in  their  fuit  of  affi^nec 
^emefne  as  of  fee,  of  and  in  all  the  manner  of  Sladeboun.e,  with  of  reverfwn  ol 
the  appurtenances,  at  G.  in  the  county  of  York,  whereof  the  «>pyhoW    pre- 
feveral  meffuages,  buildings,  lands,  and  premifes,  with  the  appur-  [J/g'^'vg^l  ^^ 
tenances  in  the  indenture  and  furrenders  herein  after  mcnttoni^),  renders  are  1k% 
particularly  defcribed  and  referred  to,  then  were  and  ftill  are,  and  out. 
from  time  immemorial  have  been  parcel,  and  fo  being  parcel  of 
the  faid  manor  during  all  the  time  aforefaid,  have  been  and  ftill 
are  demifed  and  demifable  by  the  copy  of  the  court  roll  of  the  (liid 
manor  by  the  lords  of  the  faid  manor,  or  by  their  ftevrard  of  the 
ftid  manor  for  the  time  being,  to  any  perfon  or  perlons  willing  to 
take  the  fame  in  fee  fimple  or  otherwife,  at  the  will  of  the  lord« 
according  to  the  cuftom  of  the  faid  manor :    And   the  faid  Duke 
and  Earl  being  fo  feifed  of  the  faid  manor,  with  the  appurtenances, 
one  T.  R.  and  T.  A.  before  and  at  the  time  of  the  making  the 
indenture  and  furrenders  hereafter  mentioned,  were  feifed  of  the 
(aid  feveral  meffuages,  &c.  with  their  appurtenances,  in  their  de« 
inefne  as  of  fee,  at  the  will  of  the  lord,  according  to  the  faid  cultom 
^f  the  iaid  manor;  and  being  fo  feifed  thereof  heretofore,  to  wit,  on, 
&c,  at  L.  in  the  county  of  L.  aforefaid,  it  was  agreed  between 
the  faid  T.  R.  and  T.  A.  of  the  one  part,  and  the  faid  John  Ro- 
binfon of  the  other  part,    that  tke  faid  T.  R,  and  T.  A.  fhouid 
Vy  indenture  to  bear  date  the  fame  day  and  yeai)  demife  the  faid 
Vol.  HI.  G  g  feveral 
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feveral  mefluageS)  &c.  with  the  appVirtenances,  to  the  (aid  J.  Kb 
the  defendant,  for  the  term  and  under  the  terms*  covenants^  coa- 
ditions,'  and  provifos  in  the  faid  indenture  to  be  exprefled  aiulcoa- 
tained ;  whereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  by  a 
certain  indenture  then  and  there  made  between  the  iaid  T.  R. 
and  T.  A.  of  the  One  part,  and  the  (aid  defendant  of  the  other 
part  (one  part  of  which  faid  indenture,  fealed  with  the  feal  of  the 
uid  defendant,  the  faid  plaintifiF  now  brings  here  into  court,  die 
date  whereof  is  the  day  and  year  aforefaid],  reciting  the  (aid 
agreement  it  is  witnefled,  and  the  (aid  T.  H.  and  T.  A. 
did  thereby  for  themfelves,  their  executors,  and  adminiftrators, 
covenant,  promi(e,  and  agree  to  and  with  the  (aid  defendant,  his 
executors,  adminillrators,  and  affigns,  that  it  (bould  and  might  be 
lawful  to  and  for  the  (aid  defendant,  his  executors,  adminifiratofSy 
and  affigns,  by  and  under  the  payment  of  the  rent,  and  perform- 
ance of  all  and  lingular  the  covenants  and  agreements  therein  re* 
ferved  and  contained,  by  and  on  his  and  their  part  and  behalf  to  be 
paid  and  performed,  peaceably  and  quietly  to  have,  hold»  u£e»  oc- 
cupy, pofTefs,  and  ei\)oy  all  that  mlrfTuage,  &c*  &c«  (fet  oat  the 
premifes  verba tim  to  the  end  of  reddendum):  And  the  (aid  defendant 
did  thereby  for  bimfelf,  his  executors,  adminiftrators,  and  affigns. 
covenant,  promife,  and  agree  to  and  with  the  faid  T.  R.  ana 
T.  A.  their  heirs  and  aiEgns,  in  manner  following,  that  is  to  &y, 
tiiat  he  the  £iid  defendant,  his  executors,  adminiftrators,  and  af- 
figns, fliould  and  would  well  and  truly  pay,  or  cauie  to  be  paid  to 
the  (aid  T.  R.  and  T.  A.  their  heirs  and  af&gns,  the  (aid  yearly 
rent  of  forty  pounds,  at  the  days  and  times,  and  in  manner  and 
form  therein  before  limited  and  appointed  for  the  payment  thereof, 
according  to  the  true  intent  and  meaning  of  the  (aid  agreement, 
except  and  always  referved  out  of  the  (aid  demi(e  unto  the  (aid 
T.  R.  and  T*  A.  their  heirs  and  affigns,  all  and  all  manner  of 
timber  trees,  &c.  then  growing,  or  which  (bould  at  anv  time  during 
the  continuance  of  the  faid  demife  grow  upon  the  uid  premi(es, 
or  any  part  thereof;  and  alfo  that  be  the  faid  defendant,  his  exe- 
cutors, adminiftrators,  and  affigns,  (hould  and  would  from  time  to 
time,  and  at  all  times  during  the  continuance  of  the  faid  demii^ 
maintain  and  keep  the  buildings  of  or  belonging  to  the  (aid  pre- 
mifes in  good  and  fufficient,  &c.  ice.  (go  on  to  the  end  of  the 
covenant  which  was  to  Iceep  the  premifes  in  repair,  and  to  cleanfe 
and  fcour  the  ditches^  for  which  they,  the  defendants  were  to  be 
allowed  one  pound  out  of  the  rent  ot  forty  pounds),  as  by  the  (aid 
indenture,  reference  being  thereto  had  may  more  fully  and  at 
Sormders  ftt  ^^^g^  appear  :  And  the  faid  plaintiff  in  fa£t  further  fiuth,  that  after 
uut.  the  making  of  the  faid  indenture  and  covenants  therein  contained, 

and  in  purfuance  thereof,  and  to  give  effed  to  the  (ame,  to  mu 
on,  &c.  at,  &  the  faid  T.  R.  and  T.  A.  out  of  court  did 
come  before  M.  R.  gentleman,  fteward  of  the  faid  manor,  and 
for  divers  good  caufes  and  confiderations  they  the  (aid  T.  R.  and 
T.  A.  did  then  and  there  furrender  into  the  hands  of  the  lord  of 
the  laid  manor^  by  the  acceptance  of  the  (aid  fteward,  the  (aid 
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focfluages,  &c.  except  tbe  dud  dofe&or  parcels,  of  land,  called^. 
o£C.  and  ufually  occupied  therewith,  to  the  intent  that  the  lords  of 
^e  faid  manor  having  thereof  feifin  by  their  aforefaid  fteward  of 
tbe  (aid  manor  for  their  time  being,  according  to  thecuftom  of  the 
isid  manor,  fliould  give  and  grant  the  faid  mefluages,  tenements, 
lands,  and  premifes,  and  every  part  thereof,  with  the  appurtenances, 
except  as  aforefaid,  unto  the  &id  dcf;:ndant,  his  executors,  admi- 
ntftrators,  and  afSgns,  to  the  ufe  and  behoof  of  the  faid  defendant, 
his  executors,  adminiftrators,  and  afligns,  for  and  during  and  un- 
to the  full  end  and  term  of  fourteen  years,  to  be  completed  as  fol- 
lows, that  is  to  fay,  for  maicing  hufbandry  upon  the  {aid  farm  from 
Candlemas  then  laft  patt,  for  the  herbage  of  the  (aid  farm  from 
the  twenty-fifth  day  of  April  then  laft  paft,  and  as  to  the  houfing 
and  outhoufing  from  the  twelfth  day  of  May  then  alfo  lad  paft,  and 
fully  to  be  complete  apd  ended  ;  neverthelefs  at  the  will  of  the  lord, 
according  to  the  cuftom  of  the  faid  manor,  by  and  under  the  pay-* 
ment  of  mch  rents,  and  performance  of  and  fubje£l  to  all  and  (in« 
gular  fuch  covenants,  provifos,  and  agreements  as  in  the  faid  in- 
denture were  and  are  referved  and  contained  on  the  part  of  the 
jfaid  defendant,  his  executors,  adminiftrators,  and  ai&gns,  to  be 
paid  and  performed.:  And  the  faid  plain tiiF in  fa£l  further  fays,  that 
afterwards,  to  wit,  on,  &c«  at  the  court  of,  &c»  the  (aid  George 
duke  of  M.  and  Edward  earl  of  B.  lords  of  the  manor  of  S.  afore* 
faid,  fo  held  there  for  the  faid  manor,  according  to  the  cuftom  of 
the  faid  manor,  on,  &c.  before,  the  laid  M*  K.  gendeman,  the 
fteward  there,  tbe  faid  defendant  was  in  due  form  of  law  admitted 
tenant  of  the  faid  prcmifes  in  the  faid  indenture  contained,  ac- 
cording to  the  form  and  efFe£l  of  the  laid  feveral  furrenders,  to 
wit,  at,  &c.  by  virtue  of  which  faid  grant  and  furrender  he  the  faid 
defendant  duly  entered  into  the  faid  premifes  in  the  faid  furrender 
mentioned,  and  thereby  furrendered  as  aforefaid  with  the  appur* 
tenances,  and  was  poflcfied  thereof  for  the  faid  term  to  him  thereof 
given  and  granted  as  aforefaid,  the  reverlion  of  the  iaid  furren-* 
dered  premifes  with  their  appurtenances   belonging  to  the  faid 
T.  R.  and  T.  A.  their  heirs  andailigns,  to  wit,  at,  &c. ;  and  the 
laid  defendant  being  io  poiTefied  of  the  faid  furrendered  premifes, 
with  the  appurtenances,  and  the  reverfion  thereof  belonging  to  the 
faid  T.  R.  and  T.  A.  afterwards,  to  wit,  on,  &c.  at,  &c.came 
before  the  faid  M.  R.  fo  being  tlte  fteward  of  the  laid  manor  of 
JS«  as  aforefaid,  and  for  divers  good  caufes  and  condderations  they 
the  faid  T.  R.  and  T.  A,  did  then  and  there  furrender  into  the 
hands  of  the  lords  of  the  (aid  manor,  by  the  acceptance  of  the  (aid 
i^eward,  the  laid  reverfion  of  the  faid  fever <il  meftiiages,  tenements, 
lands,  and  premifes,  to  the  intent  that  the  lords  of  the  faid  manor 
having  thereqf  feifm  by  their  aforefaid  fteward  of  the  faid  manor 
for  tbe  time,  being,  accordmg  to  the  cuftom  of  the  faid  manor, 
ibould  give  and  grant  the  laid  melTuages  and  tenements,  lands  and 
premiies,  and  thereby  furrendered  and  fo  intended  to  be,  and  every 
part  thereof  with  the  appurtenances,    unto  the. faid  p^aintiiF,  his 
beirS|  and  affigns,  to  and  for  tlje  ufe  and  behoof  of  the  faid  plain- 
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tiff,  his  heirs  and  affigns  for  cirer,  at  the  will  of  the  lords, 
ing  to  the  ctiftom  of  the  (aid  manor,  by  and  under -the  rent,  fiiits, 
and  fervices  to  the  lords  of  the  (aid  manor,  and  their  hcir^,  there- 
fore due,  and  of  right  accuftomed :   And  the  faid  plaintiff  farthcf 
fays,  that  afterwards,  to  wit,  on.  &c.  at  the  faid  court  of  tbe  fiid 
Duke  and  Earl  of  the  faid  manot,  held  there  for  the  faid  manor* 
according  to  the  cuftom  of  the  faid  manor,  on  the  day  and  jrear  laft 
afore(aid,  before  the  faid  M.  R.  gentleman,  fteward  there,  the  £ud 
plaintiff  was  in  due  form  of  law  admitted  tenant  of  the  faid  rever- 
lion  of  the  faid  feveralfurrendered  premifes,  according  to  the  cuftom 
of  the  faid  manor,  to  wit,  at,  &c.  by  virtue  of  which  faid  laft- 
mentioned  grant  the  faid  plaintiff  became,  and  was  and  ftti)  is  feifed 
in  his  demefne  as  of  fee  of  and  in  the  faid  rever(ion  at  the  will  of 
the  lord  according  to  tbe  cuftom  of  the  faid  manor;  and  the  hid 
plaintiff  further  fays,  that  alth^ueh  he  the  faid  plaintiff  always 
from  the  time  of  his  becoming  (ei&d  of  the  fatd  reveriion  of  the 
faid  furrendered  premifes,  hitherto  hath  done,  performed,  and  ful- 
filled, and  kept  every  thing  in  the  faid  indenture  on  the  part  and 
behalf  of  the  faid  plaintiff  to  be  done,  performed,  fulfilled,  and 
kept  I  3ret  protefting  that  the  (kid  plaintiff  hath  not  done,  per« 
formed,  fulfilled,  and  kept  any  thing  in  the  faid  indenture  con- 
tained on  his  part  and  behalf  to  be  done,  performed,  fulfilled,  and 
Sreacfhei,  Mn-  kept;  in  fad  the  faid  plaintiff  fays,  that  nnce  the  faid  plaintiff  be- 
pajinent  of       came  fcifed  of  the  reverfion  of  the  faid  furrendered  premifes,  to 
■•"^»  wit,  on,  &c,  at,  &c.  feventy-eight  pounds  of  the  rent  afore&id, 

for  two  years  of  the  (aid  term,  in  the  faid  furrender  of  indenture 
mentioned,  ending  and  ended  on  the  faid  twenty-fourth  day  of,  &c. 
A.  D.  1788,  on  that  dav  became  due  and  payable  firom  the  &id 
defendant  to  the  faid  plaintiff,  yet  the  faid  defendant  hath  not 
paid  the  fum  of  feventy-eight  pounds,  or  any  part  thereof  to  tbe 
faid  plaintiff,  but  to  pay  the  fiime  hath  hitherto  wholly  refufed,  and 
ftill  doth  refufe,  and  the  fame  is  ftill  wholly  due  in  arrear  and  unpaid 
to  the  faid  plaintiff,  contrary  to  the  form  and  effeft  of  the  £iid  co- 
venant of  the  faid  defendant  fo  by  htm  made  as  aforelaid  in  that 
jndiwt  repair,  behalf:  And  the  faid  plaintiff  in  faft  further  fays,  that  after  he 
""(*  the  faid  plaimiff  became  feifed  of  the  (aid  reverfion  of  the  (aid  fur- 

rendered premifes,  to  wit,  on,  &c.  for  a  long  time  afterwards, 
to  wit,  from  thence  hitherto  ail  and  finguhr  the  (aid  buildings 
ftandtng  and  being  in  and  upon  the  faid  granted  and  furrendered 
premifes,  were  ruinous  and  in  great  decay,  for  want  of  needfid 
and  neceffary  repairing  and  amending  thereof,  in  the  thatching 
and  glazing  thereof,  which  faid  premifes  fo  being  out  of  repair 
and  in  decay  for  want  of  needful  and  neceffary  repairing  and 
amending,  he  the  faid  defendant  fuffered  and  permitted  fo  to  be 
and  continue  for  want  of  needful  and  neceffary  repairing  and 
amending,  for*  and  during  all  the  time  laft  aforefaid ;  and  the  high* 
ways  upon  and  over  the  faid  demifed  premifes,  on,  &c.  and  from 
thence  during  all  the  time  aforefaid  were,  and  by  the  faid  defi^nd^* 
ant  were  fuffered  and  permitted  to  be  and  continue  out  of  repair 
and  ruinoui,  bad,  foft,  miry,  roHen,  founderous,  and  unpafiabie 

for 


By  (fiiMiyiTSNa)  LESSOR— Not  REPAIRING.  453 

for  w^t  of  needful  and  neceflary  repairing  and  aimendment,  and  in 
confequence  thereof  the  adjoining  lands  on  each  fide  of  the  faid 
IPH^ays  became  eat  up,  broken,  laid  wafle,  and  rendered  barren  and 
%inpro&table  by  the  feet  of  cattle,  carts,  and  carriages  of  divers  of 
Iiis  majefty's  fubjeds  who  had  a  right  of  pafiing  along,  and  ufing 
Che  faid  feveral  high  ways,  and  the  hedges,  ditches,  and  fences  upon, 
of»  and  belonging  to  the  faid  demlfed  prcmifes  on,  &c.  were  and 
from  thence  for  a  long  time,  to  wit,  hitherto  have  by  the  mere 
default  and  negligence  of  the  (aid  defendant  been,  and  continued, 
mnd  have  been  fuflFered  and  perniitted  to  be  and  remain  ruinous^ 
broken  down,  filled  up,  and  in  great  decay  for  want  of  needful 
and  neceflary  reparing,  deanting  and  amending,  and  particularly 
by  reafon  of  fuch  negiei^,  and  want  of  repairing  of  and  in  the 
hedges,  fences,  and  ditches  of  and  belonging  to,  and  fencing  in  fi 
certain  orchard  in  and  part  and  parcel  ofthe  faid  demifed  and  fur- 
rendered  premifes,  divers  cattle  have  from  time  to  time,  during 
iill  the  time  aforefaid,  "ft rayed  and  got  into  the  faid  orchard,  and 
have  pulled  down,  broke  down,  injured,  fpoiled,  and  deftroyed 
divers  fruit  trees,  &c.  growing  upon  and  belonging  to  the  (aid 
demifed  premifes,  contrary  to  the  tenor  and  effect  of  the  faid  in-> 
denture,  and  ofthe  covenants  ofthe  faid  defendants  in  that  behalf 
made  as  aforefaidf    And  fo  the  plaintiff  fays,  that  the  f;|id  de« 
fendant,  although  often  re(}ueftcd|  hath  not  kept  with  the  faid 
plaintiff  the  laid  covenants  fo  made  by  the  faid  defendant  with  th^ 
(aid  T*  R.  and  T-  A.  and  their  alBgns,  but  hath  broken  tho 
fame,  and  hitherto  wholly  refufed,  and  Ilill  refufes  to  keep  the 
fame;  wherefore  the  faid  plaintiff  (aith  that  he  is  injured,  and  hath 
fullained  damages  to  the  v^lue  of  fiv^  hdndr^d  pounds,  for  whici) 
be  brings  his  fuit,  &c«  !'•  BiV&ROWt 
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SOMERSETSHIRE,  jf   E.  B.  F.  P.  and  F,  his  wife,  com-  DetianHon  by 
plain  of  C*  D-  being,  &c.  of  a  plea  of  breach  of  covenant  j  for  Surviving  Jef- 
that  whereas  by  a  ceruin  indenture  made  on,  &c.  to  wit,  at,  &c.  ^^'  ^  ^^ 
betweo  the  faid  E.  and  one  Thomas  Smith,  of,  &c.  now  dct  yj^^^^^jt 
ceafcd,  and  the  faid  F.  the  then  wife  of  the  faid  T.  S.  ;|nd  now  ^«ni,    againit 
the  wife  of  the  faid  F.  F.  of  the  one  part,  and  the  iaid  C.  of  the  icfleefornouc-    * 
other  part,  one  part,  5(c.  (profert  of  the  deed),  tkey  the  fs\id  S*  P*^""?  ^^^ 
gnd  the  faid  T.  S.  in  his  lifetime,  and  the  faid  F-  for  the  confi-  ^^'^'"^  ^'^ 
derations  therein  mentioned,  did  demife  unto  the  faid  C.  his  e^ecu-  ^  defendant 
tors,  adminiftrators,  and  aiSgn$,^all  that  piece  or  parcel  of  ground  under  a  cove. 
in  a  new  ftreet  then  called,  or  then  intended  to  be  called  Gerard-  ^nt  for    tli^ 
ftreet,  fituate,  lying,  and  being  in  the  parifh  of  St.  James,  in  the  P'*!**^*'  ^* 
city  of  Bath,  and  ^1(6  ^|  that  meffuage  or  tenement,  and  dwelling-  ^"^f  j^^p,^. 
houfe  thereon,  or  on  fome  part  or  parts  thereof  then  ere^ing  and  tniittt  and 
building  by  the  faid  C\  with  the  appurtenances,  to  hojd  the  fame  thereby  damag* 
unto  the  faid  C,  his  executors,  adminiftrators,  and  aiRgns,  from  ing  the  reft, 
the  twenty-fourth  of  June  then  next  enfuing  the  date  of  the  faid 
indenture,  for  the  term  of  ninety-eight  years  from  thence  nexten- 
fuing }  yielding  therefore  yearly   unto  the  £ud  £f  B«  J*  S.  and 
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Francis,  and  unto  the  furvivors  and  furvivor  of  them,  and  wnto 
the  executors,  adminiftrators,  and  affigns  of  fuch  funrivor,  the 
rent  or  fum  of  five  pounds  five  (hillings  of  lawful,  8^c. ;  and  the 
£iid  C  for  himfelf,  his  executors,  adminiftrators,  and  affigns,  di4 
covenant  to  and  with  the  faid  E.  B.  S.  and  F.  the  furvivors  and 
|\irvivor  of  them,  and  the  executors,  adminiftrators,  and  affigiis 
of  fuch  furvivor,  by  the  faid  indenture,  that  he  the  faidC.  bis  exe- 
cutors, adminiftrators,  and  affigns,  (hould  and  would  during  the 
faid  term,  as  often  as  occadon  ihould  require,  at  his  and  their 
cofts  and  charges  fufficiently  repair,  and  maintain  and  keep  the 
faid  mefTuage,  tenement,  or  dwelling  houfe,  mefluages,  tenements, 
or  dwelling  houfes  and  premifes,  with  the  appurtenances,  when 
fo  ere6led  and  built,  in,  by,  and  with  all  manner  of  needfiil  and 
neceflary  reparations  whatfover,  as  by  the  faid  indenture,  aOKNigft 
other  things,  relation  being  thereto  had,  may  more  fully  and  at 
large  appear ;  by  virtue  of  which  faid  indenture  the  faid  C.  after- 
wards, to  wit,  on,  &c.  entered  into  and  upon  all  and  lingular  tbe 
faid  demifed  premifes,  with  the  appurtenances,  and  was  and  fron^ 
thence  hitherto  hath  been  and  ftill  is  thereof  poiTefled  for  the  faid 
term  to  him  thereof  demifed  :  And  the  faid  £.  F,  and  F.  in  hSk 
fay,  that  the  faid  T.  S.  one  of  the  leffi)rs  named  in  the  faid  in-part 
recited  indenture,  after  the  making  of  the  faid  in-part  recited  in* 
denture,  to  wit,  on,  &c.  died,  leaving  the  faid  F.  and  the  ^d 

E.  him  furviving,  to  wit,  at,  &c. ;  and  the  laid  plaintiflfs  in  £i£| 
further  fay,  that  after  the  death  of  the  faidT.  S,  as  aforefaid,  an4 
before  the  exhibiting,  &c.  to  wit,  on,  &c.  at,  &c.  the  faid  F* 
intermarried  with  and  took  to  hufband  the  iaid  F.  to  wit,  at,  &c. 
and  although  the  hid  £.  T.  S.  and  F«  in  the  lifetime  of  the  faid 
T.  S.  and  the  faid  E,  and  F.  after  the  deceafe  of  the  (aid  T.  S, 
and  whilft  the  iaid  F.  was  fole,  and  before  her  intermarriage  witi) 
the  faid  F.  *,  and  tbe  faid  plaintiff  iinc^  the  intermarriage  of  the  fai4 

F.  with  the  faid  F.  as  aforefaid,  have  always  from  the  time  •f  the 
making  of  the  faid  in- part  recited  indenture  of  leafe,  hitherto  well 
and  truly  performed,  &c.  yet  protefting,  &c,  they  the  faid  plain- 
tiflfs in  fdd  fay,  that  the  faid  C.  did  not,  nor  hath  frpm  time  to 
time,  and  at  all  times  during  the  faid  term  i>y  the  faid  inrpart  re« 
cited  indenture,  demifed,  and  whilft  he  was  and  continued  fo  pot 
fcfled  of  the  faid  demifed  premifes,  with  the  appurtenances,  a| 
tenant  thereof,  under  and  by  virtue  of  the  faid  ki-part  recited  in* 
denture,  when,  and  as  often  as  occaflon  did  recjuire  and  hath  re* 
quired,  well  or  fufficiently  repair,   maintain,   or  keep  the  fai4 

•  mcfluage,  tenement,  or  dwelling  houfe  fo  as  aforefaid  ercfted  and 
built  on  the  faid  demifed  premifes,  at  the  time  of  the  making  the 
faid  in- part  recited  indenture  of  leafe,  or  the  meflTuages,  &c.  af* 
terwards  erefted  and  built  on  the  faid  demifed  premifes,  in  purfu- 
ance  of  a  covenant  of  the  faid  C,  in  the  faid  in-part  recited  inden* 
ture  contained,  or  any  of  them,  or  any  part  of  the  faid  prcmifcl 
fo  as  aforefaid  demifed  to  the  faid  C.  in  and  by  the  faid  in-part  rei 
Cited  indenture,  in,  by,  and  with  all  manner  of  needful  andncccfc 
fiXry  reparations  and  amendments  whatfoever,  to  the  tenor  and  ef« 
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true  intent  and  meaning  of  the  faid  indenture,  and  of  the 
covenant  of  the  faid  C.  by  him  made  in  that  behalf  as  aforcfaid ; 
l>uc  that  tbe  faid  C.  afterwards  and  whilft  he  was  and  continued 
pofleflfed  of  the  faid  demifed  premifes>  with  the  appurtenances, 
binder  and  by  virtue  of  the  iaid  in-part  recited  indenture,  and  after 
the  death  of  the  faid  T.  S.  and  after  the  faid  intermarriage  of  the 
laid   F.  with  the  faid  F.  as  aforefaid,  to  wit,  on,  &c.  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  exhi- 
l>iting,  &c.  at,  &c.  without  the  leave  or  licenfe,  and  againft  the 
"^vill  of  the  faid  plaintiff,  broke  down,  &c.  a  great  part,  to  wit, 
five  hundred  fquare  feet  of  the  thatch,  &c.  of  and  belonging  to 
^he  aforefaid  mefiuage,  fo  as  aforefaid  erecSled  and  built  in  the  faid 
demifed  premifes,  and  being  of  a  large  value,  to  wit,  of,  &c,  and 
took  and  carried  away  the  tame  and  converted,  &c.  and  alfo  then 
;and  there  in  thofe  feveral  days  and  times  aforefaid,  at,  &c.  with* 
out  the  leave,  &c.  broke  down,  &c    the  walls  of  and  belonging 
to  the  faid  mefltiages  or  dwelling  houfes,  and  part  or  parcel  of  the 
laid  demifed  pfemifes,  with  tbe  appurtenances,   and  took,  &c» 
thereof  coming,  of  a  large  value,  &c. ;  and  took,  &c.  and  con* 
verted,  &c.  whereby  the  faid  mefluages  or  dwelling  houfes  of  and 
belonging 'to  the  faid  demifed  premifeSi  with  tbe  appurtenances, 
and  part  and  parcel  thereof  became  and  were  laid  open,  ruinous, 
and  wholly  out  of  repair,  contrary,  &c. :  And  the  faid  plaintiffs  in 
fad  further  fay,  that  the  faid  C.  hath  fuffered  and  permitted  the 
faid  mefluages,  &c.  to  remain  and  continue  fo  laid  open,  &c.  in 
manner  and  by  means  aforefaid,  from  the  time  when  the  fame  fo  as 
aforefaid  became  and  were  laid  open,  &c«  hitherto,  to  wit,  at,  &c. 
contrary  to  the  tenor,  &c. :  and  fo  the  faid  plaintifB  in  fad  fay^ 
&c.  ^common  conclufioa  ii)  ^ov^nant^  \  damages,  &cc. ;  Pledges, 


LONDON,  to  wit.    Mary  Troutback,  widow,  complains  of  DccJaration  by 
John  Murray  and  John  Rivington,  being,  &c.  in  a  plea  of  breach  itiruras^inil  af. 
of  covenant :  for  that  whereas  by  a  certain  indenture,  made  on,  fignc^  of  icflcc, 
fcc.  at,  &c.  between  the  faid  Mary  (by  the  name,  &c.)  of  the  one  ^^^^^'^^K 
part,  and  the.  faid  Thomas  Tuckey  (by  the  name,  &c.)  of  the  ^^"^^^^^'^^^ 
other  part  (one  part,  &c.)  ihe  the  faid  Mary,  for  the  conildera-  formana  ot  1%. 
tions  therein  mentioned,  did  demife,  leafe,  fet,  and  to  farm  let  pairs,  ko, 
wnto  the  faid  T,  T.  s^U  diat  melTuage,  &c.  &c.  (fet  out  the  inden- 
ture) as  by  the  iaid  indenture,  relation  being  thereunto  had, 
^mongft  other  things  more  fully  appears }  by  virtue  of  which  (aid 
demife  he  the  faid  T.  T.  afterwards,  to  wit,  on,  &c.  at,  &c.  en- 
tered into  all  smd  fingular  the  faid  demifed  promifes,  with  the  ap- 
purtenances   in  the  faid  indenture  mentioned,  and  became  and 
was  pofleiTed  thereof  for  the  (aid  fum  to  him  thereof  demifed  as 
aforefaid ;  and  being  fo  pofTeifed  thereof  afterwards,  to  wit,  on, 
&c.  all  the  eflate,  right,  title,  intered,  term  of  years  then  to  come 
and  unexpired,  property,  claim,  and  demand  whatfoever  of  him  faid 
T.  T«  of  and  in  and  to  the  faid  demifed  premifeS|.with  the  appur<« 
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tenarxeSf  by  iiSgnment  thereof  then  and  there  duly  made, 
to  and  veiled  in  the  (aid  J.  M.  and  J.  R.  afterwards,  to  wkt  on^ 
ice. ;  by  virtue  of  which  faid  affignment  they  the  faid  J.  M.  and 
J«  R.  afterwards,  to  wit,  on,  &c.  entered  into  and  upon  ail 
fingular  the  laid  demifed  premifes,  with  the  appurteaanccs, 
became  and  were  thereof  pofleded  for  the  reft,  reiidue,  and  re- 
mainder of  the  faid  term  of  twenty-one  years  therein  then  to  come 
and  unexpired ;  And  the  faid  Mary  in  fa£t  further  fays,  that  after 
\  the  faid  J.  M.  and  J.  R.  became  and  were  b  pofiefled  of  the  f3tid 

idemifed  premifes,  with  the  appurtenances,  by  aifignment  thereof 
as  aforefaid,  to  wit,  on,  &c.  twenty-eight  pounds  of  the  rent 
aforefaid,  for  one  year  of  the  faiddemiied  term,  elapfed  fince  ttie 
(kid  J.  M.  and  J.  R.  fo  becan\e  poflefTedof  the  faid  demifed  pre* 
imifcs  by  affignment  as  aforesaid,  on  that  day  in  the  year  afore^ 
faid,  became  and  were  due,  owing  in  arrear«  and  unpaid  from  tb^ 
faid  J.  M.  and  J.  K.  as  afiignees  as  aforefaid  to  the  (aid  Mary,  and 
the  fame,  and  every  part  thereof,  flill  remains  wholly  in  arrear 
and  unpaid  from  the  (aid  J.  M.  and  J.  R.  to  the  faid  iVl.  contrary 
to  the  form  and  c&cSt  of  the  {kid  indenture,  and  of  the  covenant 
of  the  faid  T.  T.  and  his  affigns  in  that  behalf  made  as  aforefaid  z 
And  the  faid  Mary  further  faith,  that  after  the  faid  J.  M*  and 
J.  R.  fo  became  affignees  of  the  faid  demifed  premilts  as  afore-* 
faid,  and  during  the  continuance  of  the^forefaid  term,  to  wit,  on, 
&c.  the  faid  demifed  meiTuage,  &c.  in  the  [and  indenture  men* 
tioned,  became  and  was  greatly  ruinous,  &c,  for  want  of  need* 
ful  and  neceflary  reparation  and  amendment  of  the  fame  in  tlK^ 
roof,  &c.  and  in  other  parts  thereof;  yet  the  faid  J.  M.  and  J.  R. 
have  not  repaired  and  amended  the  fame,  or  any  part  ihereui,  but 
pn  the  contrary  thereof  have  fufFered  and  permitted  the  lamc,  ana 
every  part  thcffeof  to  remain  and  continue  fo  ruinous,  &:c.  for 
want  of  needful  and  neceflary  reparation  and  amendment  of 
the  fame  from  thence  hitheVto,  to  wit,  at,  &c.  contrary 
to  the  form  and  effeft  of  the  aforefaid  indenture,  and  of  the 
faid  covenant  of  the  faid  T.  T.  and  his  aifigns  in  that  behalf  made 
as  aforefaid;  and  fo  the  faid  Mary  fays,  that  the  faid  J.  IvI.  and 
J.  R.  have  not,  flnce  they  fo  became  affignees  of  the  faiu  de- 
mifed premifes  as  aforefaid,  kept  with  her  the  covenant  made  be- 
tween her  the  faid  T.  T.  and  his  afiigns,  in  manner  and  fond 
aforefaid,  biit  have  broken  the  fame,  to  the  (kid  Mary  her  damage 
6f  out  hundred  pounds,  &c«    Suit,  &c.  W «  W  altoh , 

DacttraiSe.  bf  CORNWALL,^  Nicholas  Funney  the  younger,  bte  of, 
toroflcflbr  who  ^^'  ailignee  of  N.  I'unney  the  elder,  wasfummoncd  to  anfwer 
had  a  term  of  unto  John  Higman,  furviving  executor  of  the  laft  will  and  tefta-^ 
years,  againft  ment  of  Jofeph  Chad  well  deceafed,  in  a  plea  that  he  kacp  with 
•C»snc€ofidree,  the  (aid  J.  H,  thfc  covenants  made  between  the  faid  J  C.  in  his 
the"^S^«^ '*^^^*'"^'  and  the  faidN.  F.  the  elder,  according  to  the  force; 
andieavingthem  f^^^i  ^^^  efFe£l  of  a  certaip  indenture  thereof  made  between  them, 
«ut  of  (^p«r.    &c.  I  and  thereupon^  &c«  that  wberea^  by  a  certain  indenture 

2  "'^''  made 
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Vmde  OH)  &c.  at,  &c.  between  the  faid  J.  C.  in  his  lifetime  (by 
the  name,  &c«)  of  the  one  part,  and  the  faid  N.  F.  the  elder  (bv 
the  name  of,  &c.)  of  the  other  part  (the  counterpart  of,  &c.) 
reciting  that  whereas,  &c.  he  the  faid  J.  C.  in  his  lifetime  did 
dcmife,  &c.  &c.  (fet  forth  the  demife,  babindum  reddendum^  am} 
covenants  upon  which  the  adion  is  brought,  then  proceed  as  fol-^ 
]ows),  as  by  the  faid  indenture  brought  here  into  cour^,  relation 
being  theceunto  bad,  &c. :  And  the  ^id  plaintift  further  fays,  that 
he  the  faid  J.  C.  at  the  time  of  the  making  the  faid  demif*:,  was 
podefled  of  the  faid  demifed  premifes  for  the  refidue  and  remainder 
of  a  certain  long  term  of  years,  whereof  thirty  years  and  more 
V^ere  then  to  come  and  unexpired ;  and  that  by  virtue  of  the  faid 
demife  he  the  faid  N,  F.  the  elder  afterwards,  to  wit,  on,&c.  en- 
tered into  the  faid  demifed  premifes,  with  the  appurtenances  (ex- 
cept as  before  excepted},  and  became  and  was  pofTefied  thereof 
for  the  iaid  term  to  him  thereof  demifed  as  aforefaid  ;  the  rever- 
ilon  thereof,  with  the  appurtenances  belonging  as  aforefaid,  he 
|he  faid  J.  C*  afterwards,  to  wit,  oni  &c.  duly  made  his  laft 
will  and  teftament  and  in  writing,  and  thereby  then  and  there 
conftituted  and  appointed  John  Cole  and  pbintiiF  joint  executors 
thereof;  and  afterwards,  to  wit,  on,  &c.  at,  &c,  died  poflefied 
pf  fuch  his  faid  eftate  of  and  in  the  faid  reverfion,  with  the  appur* 
tenances,  after  whofe  death  the  faid  J.  C.  and  plaintiff,  to  wit^ 

En,  &c.  duly  proved  the  faid  will,  and  took  upon  themfelves  the 
urthen  of  the  execution  thereof;  and  the  faid  J.  C*  is  fincedead: 
And  the  faid  plaintiff  hath  iince  furvived  him,  to  wit,  at,  &c.  and 
by  reafon  thereof  the  faid  plaintiff  became  and  was,  and  ftill 
is  |x>fietied  of  the  faid  reverfion,  with  the  appurtenances  ;  and 
being  fo  pofiefled  thereof,  and  the  faid  N.  F.  being  fo  pofleffcd  of 
and  in  the  faid  demifed  premifes,  with  the  appurtenances  (ex- 
cept, &c.)  afterwards,  to  wit,  on,  &c.  all  the  edate,  right,  title, 
intereft,  term  of  years  then  to  come  and  unexpired,  property,  claim 
and  demand  whatfoever  of  the  (aid  N.  F.  the  leilee  of  and  into 
the  faid  demifed  premifes^  with  the  appurtenances  (except,  &c.) 
by  ai&gnment  thereot  then  and  there  duly  made,  lawfully  came  to 
and  veiled  in  the  faid  N.  F.  the  younger,  the  now  defendant;  by 
{peans  whereof  the  faid  N.  F.  the  younger,  afterwards,  to  wie, 
on»  &c*  at,&c*  entered  into  the  faid  demiled  and  affigned  premi(e8| 
With  the'' appurtenances  (except,  &c.),  and  became  and  was 
thereof  poffeffed  until  and  upon  the  firft  day  of,  &c.  on  which  faid 
day  the  (aid  term  pf  years  mentioned  in  the  faid  indenture  of  de* 
inife  was  duly  ei^ded  %nd  determined,  and  on  which  day  the  faid 
N*  F.  the  younger  yielded  and  furrendcred  up  the  poffeflion  of 
the  faid  demifed  and  affigned  premifes,  with  the  appurtenances, 
iinto  the  faid  plaintiiff ;  and  although  the  laid  J.  C*  in  his  lifetime^ 
^ways  from  the  time  of  th^  making  of  the  laid  indenture  of  dew 
inife  until  the  time  of  his  death,  and  the  f^d  J^  C.  and  plaintiff, 
from  the  time  of  the  deceafe  of  the  faid  J.  C.  during  the  lifetime 
of  the  faid  J.  C.  and  the  faid  plairKiff,  fnice  the  death  of  the  laid 

Jt  C,  hitherto  b^tl^  wd]  ^nd  trulv  perfo^n^cd  SMid  fi^lfiUed  the 
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fald  Indenture  in  all  things  therein  contained  on  the  p^rt  and  te^ 
half  of  the  leflbr  and  his  executors  to  be  performed  and  fulfilled; 

Jet  protefting  that  the  faid  N.  F«  the  younger*  the  &id  affigncc^ 
ath  not  performed  or  fulfilled  any  thing  in  the  faid  indenture  con* 
tained  on  the  part  and  behalf  of  the  faid  leflfeo  and  his  affigns  Co 
be  performed  or  fulfilled :  But  in  hSt  the  laidpIaintiiFfays«  that  on, 
&c.  and  for  the  fpace  of  two  years  and  more  then  laft  elapfed,  the 
faid  demifed  premifes,  with  the  appurtenances  in  the  faid  inden- 
ture mentioned,  were  ruinous  and  in  great  decay  for  want  of  ceed- 
ful  and  neceflary  amending  thereof  in  the  covering,  tiling,  &c» 
and  in  the  windows,  &c.  and  in  every  other  part  and  particular 
thereof,  and  the  heuges,  &c.  of  and  belonging  to  the  faid  demifed 
premifes  were,  during  all  that  time,  ruinous,  proftrate,  fidleQ 
down,  and  in  great  decay  for  want  of  needful  and  neceflary  re« 
.  pairing  and  amending  thereof,  and  the  ditches  of  and  belonging  to 
the  faid  demifed  premifes,  with  the  appurtenances,  were,  during 
all  that  time,  foul,  ruinous,  filled  up  with  mire,  and  put  of  re« 
pair  for  want  of  cleaning  and  fcouring  thereof,  all  which  faid 
feveral  premifes,  fo  being  ruinous  and  out  of  repair,  he  the  laid 
N  F.  the  younger  fufFered  and  permitted  to  be  and  continue  (o 
out  of  repair,  and  to  want  neceflary  repairs  for  and  during  all  die 
time  aforefaid,  contrary  to  the  form  and  effed  of  the  (aid  inden-  ' 
turCft  and  of  the  aforefaid  covenant  of  the  faid  N.  F.  the  elder  fe 
made  in  that  behalf  ^s  aforefaid ;  and  at  the  end  of  the  (aid  term 
of  twenty-one  years,  to  wit,  on,  &c.  at,  &c.  yielded  up  the  faid 
demifed  premifes,  with  the  appurtenances,  unto  the  faid  plaintiff, 
fo  -ruinous  and  out  of  repair,  contrary  to  the  form,  &c.  of  the  iaid 
•N.  F.  the  elder,  fo  made  in  this  behalf  as  aforefaid;  and  (b  the 
faid  plaintiff  fays,  that  the  faid  N.  F.  the  younger  (although  often 
requeued)  hath  not,  fince  he  was  fo  affignee  of  the  faid  demiled 
premifes  as  aforefaid,  kept  the  covenant  aforefaid  fo  made  between 
the  faid  J.  C  and  N.  F.  the  elder,  as  aforelaid,  according  to  the 
form,  &c.  fo  made  between  them  as  aforefaid,  but  hath  broken  the 
fame,  and  to  keep  the  lame  with  the  faid*  plaintiff  hath  hitherto 
wholly  refufed,  anil  ft  ill  does  refiife*  Damage  forty  pounds.  And 
he  brings  here  into  court  the  letters  teftamentary  of  the  (aid  J  C. 
which  fufficiently  prove  to  the  court  here  that  the  (aid  plaintiff  is 
furviving  executor  of  the  laft  will  anu  tefiament  of  bid  J.  C.  and 
has  adminiftration  thereof^  ifc,  ice,       Drawn  fy  W^  W  AB^itBKt 

^ff^Tlm  ul  SURRY,^  George  RufTel,  efquire,  complains  of  Robert 
fignMs^Thckf-  Hawkesand  Francis  Okines,  being,  &c.  of  a  pleaofbreach  of  cover 
fee,  of  a  term  of  nant :  for  that  whereas  by  a  certain  indenture  made  on.  See.  to  wit^ 
fix  years,  fix  at,&c.  between  the  faid  George  (by  the  name  of,  &c.}  of  the  one 
months,  and  p^j-r,  and  one  Robert  Board  (by  the  name,  &c.}  of  the  other 
d/ys'^aiarian-  P^*"^  (^^^  ?**"'»  ^^•)  ^^  the  faid  Georgc,  for  the  confiderations 

nual  fum  payable  quarterly  for  the  fix  years,  and  fpeciiic  fums  for  the  fix  months  and  od4<Uys>  s^ 
fignir.g  frpar.-*.*e  breaches  for  the  non  payment  of  a  quarter's  rent  out  of  the  fix  years,  the  fcms  cover 
nanred  to  be  p^d  for  the  fix  mon:hs  and  odd  days,  and  h\(o  pf  addi^ufial  rtntoi  forty  (hillings  an  acrt* 
p5tyable  upon  (I a'cndar.t's  rowing  fome  part.cular  Und*wlth  corn,  and  other  land  wlchhar^y,  daring 
the  Uit  four  years  of  the  taroQ. 

tbercip 
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herein  mentioned  did  demife,  leafe,  and  to  farm  let  unto  the  faid 
K.  B.  certain  premifes  in  the  (aid  indenture  particularly  mentioa* 
«5d  and  defcribed,  to  have  and  to  hold  the  fame  unto  the  (aid  R.  B, 
liis  executors,  adminiftrators,  andaffigns,  from,  &c.  then  laft  pail, 
for  and  during,  and  unto  the  full  end  and  term  of  fix  years,  fix  ca- 
lendar months,  and  eighty-fix  days  from  thence  next  enfuing,  and 
fully  to  be  complete  and  ended,  yielding  and  paying  unto  the  faid 
Oeorge,  his  executors,  adminiftrators,  and  afligns/  for  the  firft 
iix  years  of  the  faid  term,  the  yearly  rent  or  fum  of  three  hun« 
dred  and  twenty  pounds,  by  ecjual  quarterly  payments,  on  thcr 
Cinrenty-fifth  day,  &c.  the  fird  payment  to  be  made  on  the  twen- 
ty-fifth  day  of,  &c.  then  next  enfuing  the  date  thereof,  and  alfo 
yielding  and  paying  to  the  faid  George,  his  executo^rs,  &c«  for 
the  lz&  fix  calendar  months,  the  rent  or  fum  of  one  hundred 
and  fixty  pounds  of  like  lawful,  &c.  on  the  lall  day  thereof,  and 
ifor  the  laft  eighty- five  days  of  the  faid  term  the  rent  or  fum  of 
eighty  pounds  of  like  Ia>^ul,  8(c,  on  the  laft  day  thereof;  and 
the  faid  R.  B.  did  thereby  covenant,  promife,  and  agree  to,  and 
with  the  faid  George  (amongft  other  things),  that  he  the  (aid 
R.  B.  his  executors.  Sec.  (bould  and  would  well  and  truly  pay,  or 
caufe  to  be  paid  unto  the  faid  George,  his  executors,  &c.  the  fai4 
yearly  rent,  and  the  feveral  other  rents  in  manner  and  on  the  fe«< 
veral  days  and  times  thereinbefore  mentioned,  according  to  the 
true  intent  and  meaning  of  the  faid  indenture;  and  further,  that 
in  cafe  any  of  the  fields  ot  pieces  or  parcels  of  land  therein  and 
hereinafter  mentioned,  or  any  part  thereof,  that  is  to  fay,  the  fe- 
deral fields  called  the  Great  Meadow,  the  Orchard  Field,  the  Clay 
Pits,  the  Little  Many  Fields,  and  the  Ladland  Hill  Field,'  part  of 
the  premifes  thereinbefore  mentioned,  containing  in  the  whole'by 
eftimation  fifty  acres  or  thereabouts,  (hould  be  thereafter  plough- 
ed, broken  up,  or  fown  with  any  fort  of  grain  or  corn  during  tKe 
laft  four  years  of  the  term  thereby  demifed,  that  then  he  the  fM 
R.  3.  his  executors,  ^c^  fliould  and  would  pay,  or  caufe  to  \)C 
paid  unto  the  faid  George,  &c.  the  fum  of  forty  (hillings  of  la^« 
fill,  &c.  for  every  acre,  and  fo  in  proportion  for  any  greater  or  I'ek 
quantity  than  an  acre  of  the  faid  premifes,  over  and  above  tlie 
rent  thereinbefore  referved  to  be  paid,  which  (hould  be  fo  plough* 
ed,  broken  up,  or  fown  within  the  laft  four  years  of  the  faid  term 
thereby  demifed,  contrary  to  the  true  intent  and  meaning  of  the 
faid  indenture,  to  be  paid  on  fuch  of  the  feaft-days  aforefaid,  as 
ihould  firft  and  next  happen  to  come  next  after  fuch  ploughing  up 
cr  fowing  as  afore(4id,  as  by  the  (aid  indenture,  relation  being 
tiiereunto  had,  will,  amongft  other  things,  more  fully  and  at  large 
appear :  by  force  and  virtue  of  which  faid  indenture  the  faid  R.  B. 
^terwards,  to  wit,  on,  &c*  in,  &c.  entered  into  all  and  finguUr 
the  faid  demifed  premifes,  with  the  appurtenances,  and  became 
tnd  was  foffcStd  thereof  for  the  faid  term  fo  to  him  thereof  de- 
mifed (the  reverfion  thereof,  with  the  appurtenances,  after  the  ex- 
piration of  the  fame  term,  belonging  to  the  faid  George),  to  wi(, 
.    at]  &c.:  And  the  faid  George  m  hR  further  faith^  that  after* 
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ymdsy  to  wit,  on,  &c.  to  wit,  at,  &c.  all  the  cftate,  right,  tide^ 
intereft,  term  of  years  then  to  come  and  unexpiired,  property, 
claim,  and  demand  whatioever  of  the  faid  R.  B.  of  and  into  tfat 
iaid   demifed  premifes,  with  the  appurtenances,  hj  affigoineot 
thereof   duhr  made,  lawfully  came   to    and  vefted   in   tbe  fiud 
R.  H.  and  F.  O*  whereby  they  the  iaid  R.  H.  and  F.  O.  then  aui 
there  entered  into  and  upon  a]l  and  fingular  the  faid  demifed  pre- 
Diifcs,  with  the  appurtenances,  and  became  and  were  pofleflbd 
thereof,  and  continued  fo  poiTefied  thereof  from  thence  until  and 
at  the  expiration  of  tbe  faid  term  by  the  laid  indenture  grantied, 
to  wit,  at,  ice. ;  and  although  the  faid  George  hath  always,  frooi 
the  time  of  maicing  the  faid  indenture  until  and  at  the  expiratioo 
of  the  faid  term,  well  and  truly,  Src.  to  wit,  at,  &c. ;  yet  proteft- 
ing  that  the  faid  R.  H.  and  F.  O.  after  the  faid  affignment  fo  naade 
as  aforefaidy  did  not  perform,  &c.  on  their  parts  and  behalves,  as 
aiBgnees  of  the  faid  premifes,  to  be  performed  and  fulfilled  acccvd- 
ing  to  the  tenor,  &c. :  the  faid  George  in  b&  faith,  that  after  die 
snaJcing  of  the  faid  indenture,  and  during  the  (aid  term  thereby. 
granted,  and  whilft  the  faid  R.  H.  and  f.  O.  were  fo  poflefled  oif . 
the  faid  demifed  premifes,  with  the  appurtenances  as  afordaid^ 
to  wit,  on,  &c.  at,^c.  a  large  fum  of  money,  to  wit,  the  fum  of 
eighty  pounds  of  the  rent  aforefaid,  for  one  quarter  of  a  year  of 
the  faid  term,  ending  on  that  day  in  the  year  laft  aforefaid,  became 
due  and  owing,  and  from  thence  hitherto  hath  been,  and  (till  is 
in  arrear  and  unpaid  from  the  (aid  R.  H.  and  F.  O.  to  the  faid  ^ 
George,  contrary  to  the  tenor,  &c,  and  of  the  faid  covenant  of 
faid  R.B.  by  him  in  that  behalf  made  for  himfelf  and  his  afligns 
with  the  faid  George  in  manner  and  form  aforefaid,  to  wit,  at, 
&c, :  And  the  (aid  George  in  fad  further  (aith,  that  after,  the 
making  the  faid  indenture,  and  during   the  faiJ   term   thereby 
granted)  and  whilft  the  faid  R.  H.  and  F.  O,  were  fo  poiTefTed  of 
the  (aid  demifed  premifes  with  the  appurtenances  as  aforefaid,  to 
wit,  on,  &c.  at,  &c«  a  large  fum  of  money,  to  wit,  the  fum  of 
one  hundred  and  fixty  pounds  of  the  rent  aforefaid,  for  the  ialt 
fix  calendar  months  of  the  faid  term,  ending  on  that  day  in  tbe  year 
|aft  aforeiaid,  became  due  and  owing,  and  from  thence,  &c.  (con« 
trary  to  the  tenor,  &c.  as  before) :  And  the  faid  George  in  h£k 
further  (aith,  that  after  the  making  of  the  faid  indenture,  and  dur-' 
ing  the  faid  term  thereby  granted,  and  whilft  the  faid  R.  H.  and 
JF.  O.  were  (b  potkfkd  of  the  faid  demifed  premifes^  with  the  ap« 
purtenances  as  aforefaid,  to  wit,  on,  &c.  a  large  fum  of  money, 
^o  wit,  the  fum  of  eighty  pounds  of  the  rent  afore(aid,  for  the  laft 
eighty-five  d^ys  of  the  faid  term,  ending  on  that  day,  &c.  &c*  (as 
before)  :  And  the  (kid  George  in  fadt  further  faith,  that  although 
the  faid  R.  H»  and  F.  0«  after  the  making  the  faid  indenture,  and 
during  the  laft  four  years  of  the  term  thereby  granted,  and  whilft 
^ey  the  fajd  R.  H.  and  F*  O.  were  fo  poSeScd  of  the  faid  demifed 
premifes',  with  the  appurtenances  as  aforefaid,  to*  wit,  on,  &c, 
did  fow  with  corn  (that  is  to  fayi  with  wbiat)^  divers,  to  wit,//<?- 
Vin  acres,  part  of  (be  fields  or  pieces  of  parcels  of  Und  berctnbe** 

fore 
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^€>Te  mentioned ;  whereby,  and  according  to  the  tenor  and  efftA 
f  the  fatd  indenture,  and  of  the  covenant  of  the  (aid  R.  B.  by 


tiioi  in  that  behalf  made  for  himfelf  and  his  afligns,  with  the  faid 
C^eorge  as  aforefaid,  they  the  faid  R.  H.  and  F*  O.  afterwards,  to 
""ivit,  on,  &c.  (being  fuch  of  the  feaft-days  as  firft  and  next  hap- 
f>med  to  come  after  fuch  fowing  with  corn  as  aforefaid),  became 
liable  to  pay  to  the  faid  George  the  fum  of  twenty-two  pounds  of 
lawful,  &c.  being  at  and  after  the  rate  of  forty  millings  of  law- 
ful, &c.  for  every  acre  of  the  faid  premifes  fo  fown  with  corn  a^ 
aibrefaid ;  yet  the  faid  R.  H.  and  F.  O.  (although  often  requefted) 
have  not^  nor  hath  either  of  them  paid  the  faid  fum  of  twenty -two 
pounds,  or  any  part  thereof,  to  the  faid  George,  but  have,  and 
each  of  them  hath  hitherto  wholly  refufcd  and  negleAed  fo  to  doj 
and  the  fame  and  every  part  thereof  dill  remains  and  is  wholly  due 
and  owing  ftom  the  faid  R.  H.  and  F.  O.  to  the  faid  George,  con^ 
trary  to  the  tenor,  &c.  &c. :  And  the  faid  George  in  fa6t  further 
faith,  &c.  &c.  [lame  as  the  laft  breach  to  the  end,  only  inftead  of 
^vheat  6y  barley,  and  the  number  of  acres  ^v^] ;  and  fo  the  faid 
George  in  fad  faith,  that  the  faid  R.  H.  and  F.  O.  (although 
often  requefted,  &c.)  have  not,  nor  hath  either  of  them  kept  with 
the  (&id  George  the  faid  covenant  fo  made  by  the  (aid  R.  B.  for 
himfelf  and  his  ai&gns,  with  the  iaid  George  in  manner  and  form 
aforefaid,  but  have  broken  the  fame,  and  to  keep  the  fame  with 
the  faid  George  have  and  each  of  them  hath  hitherto  wholly  rcfuf- 
ed,  and  dill  do,  and  each  of  them  doth  refufe,  to  the  damage  of 
Che  fiud  G.  of  five  hundred  pounds^  and  therefore  he  brings  fuit^ 
2cc»  Drawn  by  Mr.  Tidd. 

James  Mackay,  executor,  &c.  of  James  Durnoe,  deceafed, 
againji  Robert  Mackretm,  £s(^ir£  (having  privilege, 
&c.),  ^dminiftrator,  &c«  of  Sir.  J.  Snelly,  barone^  deceafed, 
and  who  in  his  lifetime,  and  at,  &c.  was  affignee  of  his  lace 
£ather.  Sir  J»  S.  alfo  deceafed,  inapleaofbre^ich  of  covenant. 
MIDDLEoEX^      For  that  whereas  by  a  certain  indenture  i;^^]^^^^^ 
made,  &c.  at,  &c.  between  the  honourable  Thomas  Hervey,  of  executor  of  lef. 
the  one  part,  and  the  aforefaid  J*  Durnoe,  of  the  other  part,  (one  for  (who  beinf 
part,  &c.)  the  faid  Thomas  Hervey,  for  the  confiderations  in  the  poff-^^**  tw  • 
laid  indenture  mentioned,  did  demife,  leafe,  fet,  and  to  farm  let,  j^nd'^^^J^'^'j^! 
unto  the  faid  J»  Durnoe  (amongft  other  premifes  in  the  faid  inden-  niandKuTmiKit 
ture  particularly  mentioned  and  defcribed)  a  certain  mefliiage,  &c.  obtiUncd  a  r« 
with  the  appurtenances,  &c.  &c.  to  have  and  to  hold  the  faid  newai,  granted 
meiTuage,  &c.  with  thi&  appurtenances,  unto  the  faid  J.  D.   his  •»«<«^twen- 
.executors,  adminiftrators,  and  affigns,  from  the  feaft  day  of,  &c.  7ete^„Mibre  by 
then  laft  paft,  for  and  during  the  term  of  twenty-one  years  from  leflce  at  the  end 
theoce  next  enfutng,  and  fully  to  be  complete  and  ended,  at  and  of  tbefiiftfour- 
under  certain  rents  and  covenants  in  the  faid  indenture  mentioned ;  '**")  ag«n^«he 
and  the  faid  T.  H.  did,  in  and  by  the  faid  indenture,  for  himfelf,  "f,f  ^ff,^*'^^^^  ^J 

the  leafe ;  sit,  for  rent  iocarred  $  adiy,  for  giving  up  the  prnnifes  oat  of  repair  upon  tlie  dctcrmiiu* 
of  fibt  mm,  at  tbe  cBpiraiioii  of  tht  Mt  ^Surteeo  yean,  in  ptufuancc  of  the  ^>c  ipe. 
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bis  execoton^  udminillrators,  and  affigns,  covenant,  proouie,  wad 
agree  to  and  with  the  (aid  J.  D.  his  executors,  &:c.  that  in  cafe 
the  laid  J.  D.  his  executors,  &c.  or  any  of  them  ihould  be  de« 
firous  of  taking  a  further  leafe  of  the  premifes  by  the  &td  inden- 
ture deinifed,  for  a  further  term  of  twenty-one  year%  to  cocb-* 
mence  upon  the  expiration  of  the  faid  termof  tweiity-one  years  hf 
the  fiiid  indenture  granted,  and  (bould  fignify  his  or  their  defire  ia 
writing  fix  months  before  the  expiration  of  the  faid  term  of  twenty-> 
one  years  by  the  faid  indenture  granted  unto  the  (aid  T.  H.  his 
executors,  ice.  he  the  faid  T.  FI.  his  executors,  &c.  (hould  and 
would,  at  fuch  requeft,  coil,  and  charges  of  the  laid  J.  D.  his 
executors,  &c.  demife  and  grant  the  faid  mefTuage,  &c<  with  the 
appurtenances,  to  the  faid  J.  D.  his  executors,  &c.  for  a  further 
term  of  twenty-onb  years,  to  commence  from  the  expiration  of 
the  term  of  twenty-one  years  by  the  faid  indenture  granted,  fub* 
jeSt  to  the  payment  of  fuch  rent,  and  the  performance  of  fuch  co* 
irenants,  &c.  as  were  and  are  in  the  faid  indenture  mentioned  and 
contained  on  the  part  and  behalf  of  the  faid  J.  D.  his  executors, 
&c.  to  be  paid,  kept,  and  performed,  he  the  laid  J.  D.  his  exe* 
cutors,  &c.  at  the  fame  time  executing  a  counter-part  of  fuch  fiir* 
iher  leafe  (as  by  the  faid  indenture,  iic.)  $  by  virtue  of  which  de- 
oiife,  he  the  faid  J.  D.  in  his  lifetime,  to  wit,  on,  &c.  entered 
into,  and  became  and  was  poflTeiled  of  the  faid  mefTuage  or  dwelling- 
houfe  and  premifes  fo  to  him  demifed  as  aforelaid,  for  the  £ud 
term  of  twenty*one  years  in  the  faid  indenture  mentioned,  to* 
gether  with  fuch  right  of  renewal  of  the  faid  tctm  as  aforefaid  i 
*And  the  faid  plaintiff  in  fad  further  &ith,  that  the  laid  J.  D.  being 
fo  polFeiled  of  the  faid  demifed  premifes  for  the  faid  term,  fo  to 
him  thereof  demifed  as  aforefaid,  and  having  fuch  right  of  renewal 
of  the  faid  term  as  aforefaid,  and  being  defirous  of  takings  a  fur- 
.ther  leafe  of  the  faid  premifes  by  the  faid  indenture  demifed  to  faim 
,as  aforefaid,  for  a  further  term  of  twenty-one  years,  by  the  laid 
indenture  granted  upon  the  terms  in  that  refped  fpccified  and 
agreed  upon  in  the  laid  indenture,  he  the  faid  J.  D.  according  to 
the  terms  of  the  faid  indenture,  did,  fix  months  before  the  expi* 
ration  of  the  faid  term,  by  the  iaid  indenture  granted  unto  him  by 
the  faid  T.  H.  to  wit,  on,  &c«  at,  &c.  fignify  unto  the  faid  T.  H« 
fuch  his  the  faid  J.  D.'s  defire. in. writing,  to  have  fuch  fiirtfaer 
leafe  of  the  faid  premifes  lb  to  him  demifed  as  aforefaid,  and  did 
require  and  demand  fuch  further  leafe  of  the  faid  premifes  accord- 
ing, to  the  laid  right  or  power  of  renewal  in  the  aforefaid  inden- 
ture mentioned  :  And  the  faid  plaintiff  ^n  fad  further  faith,  that 
the  faid  J.  D*  having  fuch  right  to  renewal  of  the  faid  leafe,  fo  to 
him  granted  as  aforefaid,  and  having  made  fuch  election  to  have 
the  fame  renewed  as  aforefaid,  and  being  ftill  defirous  -of  fuch  re- 
newal, and  being  in  poffeifion  of  the  faid  premifes  in  virtue  of  his 
faid  right  of  renewal,  he  the  faid  J.  D.  afterwards,  to  wit,  oot 
&c.  at,  &c.  by  a  certa'm  indenture. then  and  there  made  between 
the  faid  J.  D.  of  the. one  part,  and  the  faid  Sir  J.  Shelly,  the 
Either  of  the  (aid  Sir  J.  S.  herein  before  mrntionedi  of  the  othor 

part 


er  ASSIGNEE  of  LESSEE  for  kE^T,  &e.  4^ 

(one  part,  &c.) ;  and  for  the  confidcrations  in  the  faid  }aft« 
mentioned  indenture  contained,  did  demife  unto  the  faid  Sir  J.  S« 
she  father,  his  executors,  &c.  the  aforefaid  mefluage,  &c.  to  have 
SLnd  to  hold  the  (ame  with  the  appurtenances  thereunto  belonging, 
unto  the  (aid  Sir  J.  S.  the  father,  his  executors,  &c.  from  the  feaft 
of,  &c.  then  lad  paft,  for  and  during,  and  unto  the  full  end  and 
term  of  twenty-one  years  from  thence  next  enfuing,  and  fully  to  ' 
be  complete  and  ended,  fubjef):,  neverthelefs,  to  a  certain  provifoe 
in  the  faid  laft-mentioned  indenture  contained,  for  vacating  and 
<lefertnining  the  laid  laft-mentioned  demife  at  any  of  the  times  . 
tiierein  mentioned  ^  yielding  and  paying,  &c.  [here  follow^  co- 
venants to  pay  the  rent  and  to  repair  the  premifeSi  except  the 
roof  and  tiling,  and  to  leave  them  in  repair] ;  and  the  faid  J.  D.did, 
by  the  (aid  laft-mentioned  indenture,  for  hiolfelf,  his  executors, 
&c.  covenant,  promife,  and  agree  (amongft  other  things)  that 
if  the  faid  Sir  J.  S.  the  father,  his  executors,  &c«  fhould  be  in* 
clined  and  defirous  to  quit  and  deliver  up  the  poiTeifion  of  the  faid 
mefTuage,  &c.  did,  by  the  (aid  laft-mentioned  'indenture  intended 
to  be  let  and  to  vacate  the  remaining  part  of  the  term  thereby  in- 
tended to  be  demifed,  at  the  end  of  the  firft  feven,  eleven,  or  four- 
teen years  thereof ;  and  of  fuch  his  or  their  intention  or  deflre 
fhould  give  or  leave  ftx  months  previous  notice  in  writing  to  or 
for  the  faid  J.  D.  his  executors,  &c.  at  his  or  their  ufual  place  of  '  \ 

abode  iii  London,  or  elfewhere  in  the  county  of  Middlefex,  that 
then,  and  from  and  after  the  expiration  of  fix  calendar  months 
after  &cb  notice  thereof  given  or  left  as  aforefaid,  the  faid  laft- 
mentioned  Indenture  of  leafe  (hould  become  void  or  null  to  all  in- 
tents and  purpoies,  and  the  remainder  of  the  term  thereby  granted^ 
ceafe,  and  determine,  as  if  the  faid  indenture  had  never  been  made, 
executed,  nor  entered  into,  as  by  the  faid  laft-mentioned  inden- 
ture, &c.&c.  ;  by  virtue  of  which  faid  laft  mentioned  demife.  Sir 
J.  S.  the  father  entered  into  the  faid  {i)  feveral  premifes  by  the  (i)**Ufk'mtt^ 
faid  laft-mentioned  indenture  demifed  as  tforefald^  with  the  appur-  tioned  dcmiM 
tenances,  and  became  and  was  po(reired  thereof  under  and  by  vir*  V^^^t** 
sue  of  the  faid  laft-mentioned  indenture  for  the  faid  term  fo  to  hiiti 
thereof  demifed  as  aforefaid,  and  afterwards,  to  wit,  on,  &c.  all 
the  eftate,  right,  &c.  whatfoever  of  the  faid  Sir  J.  S.  the  father^ 
ofy  in,  to,  or  out  of  the  faid  (2)  premifes  to  him  demifed  as  afore^  (i)  "  bft.meo* 
faid,  with  the  appurtenances,  by  afjignnunt  thereof  then  and  there  tioned*' 
lawfully  made,  came  to  and  vefted  in  the  faid  Sir  J.  S.  th^e  fon,  by  ^3)   <«  affiga* 
(3)  virtue  whereof  the  (aid  Sir  J.  S.  the  fon,  in  his  lifetime,  to  menc    thereof^ 
wit,  on,  &c.  entered  into  the  faid  (4)  premifes,  with  the  appur-  ^y* 
tenances,  and  became  and  was  pofTelfed  thereof  for  the  then  refi-  ^-^''j^"^?.! 
due  of  the  (aid  laft-mentioned  term  (5) :  And  the  faid  plaintiff  in  ^-w«  fo'therc- 
faH  further  faith,  that  the  faid  J.  D,  having  fuch  right  of  renewal  hi  demifed  a< 
of  the  faid  term  of  years  as  aforefaid,  he  the  faid  y.  D.  continued  ^^ortbid  $   and 
entitled  to  fuch  renewal  of  the  faid  term^  and  afterwards,  and  in  the  ^^^  ^**^  Sjrj.s. 
lifetime  of  the  faid  Sir  J.  S.  the  fon,  to  wit,  at,  ^c.  died>  entitled,  t^^ff'^ff,^'^ 

the  fftid  Uft.mencloaed  demife  to  the  faid  J.  D.  beln^  AiU  coRCionin^,  he  the  faid  J.  D.  ait^r- 
wards/' 

having 
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tiaving  firft  duly'made  his  laft  will  and  tefttment  in  writing,  ina 

thereof  appointed  the  faid  plaintifF  executor :  And  the  (aid  plaxnttIF 

in  fad  further  faith,  that  after  the  death  of  the  faid  J.  D.  to  wit, 

OH)  &c.  he  the  faid  plaintifF  duly  proved  the  laid  will  of  the  &id 

J^  D*  and  took  upon  himfelf  the  burthen  and  execution  thereoTt 

(€)  «*  nd  ftjll  sind  thereby  then  and  there  became  and  was  (6)  poflcfled  of  amd 

Is**  iniitUd  unto  thi  faid  right  of  renewal  of  the  faid  term  of  fwentj^tnt 

(7)  «  Ujjp^      ^/tfri  tfff^all  (7)  other  the  intereftof  the  faid  J.  D.  of  and  in,  or 

f8?*^«  Uft  de-  ^^  ^^*  ^^^  (^)  V^^'^^^'^fi  '*  ^'^^  demifed as  aforefaid^  with  the  ap- 
auTcd'*  purtenances,  at  the  time  of  hisdeath,  under  the  aforefaid  indenture  of 

leaft  thereof  to  him  the  faid  J,  D.  whereof  the  faid  S!r  J.  S.  the 
fon,  afterwards,  to  wit|  on,  &c.  at,  &c.  had  notice :  And  the 
(9)  <«  that  the  (aid  plaintifF  in  hA  further  faith,  (9}  be  the  faid  plaintiff'  being 
laid  demiftt  ^  fucb  executor  to  the  faid  J.  D.  as  aforefaid,  and  having  fuc/f  right 
^V^  J'^of  renewal  of  faid  term  as  aforefaid,  and  the  faid  Sir  J.  S. 
tan  M^hft  '*'  Z^"  being  Jo  poffejfed  of  the  faid  premifesfo  to  him  ajfigned  as 
afore£ud»  is  AUl  aforefaid,  he  the  faid  Sir  J.  S.  the  fon,  in  purfuance  of  the  power 
fecNicinQifiK^  and  or  agreement  for  that  purpofe  in  the  faid  indenture  ofleafe  to  tha 
that  the  t^  faid  Sir  J.  S.  the  father  mentioned,  did,  fix  calendar  months  be- 
SdSif j*s*Sl  ^^""^  *^  expiration  of  tHe  firft  fourteen  years  of  the  faid  tentf  of 
Ion,  being  lb  re-  lvirenty-one  years,  fo  demifed  to  the  faid  Sir  J.  S.  the  father  2i 
Ipeaiveiy  pof-  aforefaid,  to  wit,  on,  &c.  at,  Uc^  give  unto  the  (aid  plaintifF,  as 
feCed  and  tn-  fuch  executor  as  aforefaid,  notice  in  writing,  that  the  faid  Sir  J.  S« 
tiUed^at  albn*  ^^  f^^j  fhould  and  wouid  quit  and  deliver  up  pofTeffion  of  the  faid 
'  meiTuage  or  dwelling  houfe  by  the  faid  laft-lnenttoned  indenture 

demifed  as  aforefaid,  and  vacate  the  remaining  part  of  the 
term  thereby  demifed  at  Chriftmas-day  then  next,  according  to 
the  power  and  agreement  for  that  purpofe  in  the  faid  iaft-^men- 
tioned  indenture  contained :  And  the  faid  plaintifF  in  hA  further 
faith,  that  the  faid  Sir  J.  S.  the  fon  having  given  fuch  notice  to 
determine  the  faid  laft- mentioned  leafe  as  aforefaid,  the  faid  de- 
fendant} as  fuch  adminiflrator  as  aforefaid,  did,  upon  (aid  Chriftmais* 
day  after  giving  the  fame  as  aforefaid,  that  is  to  fay,  upon  tho 
twenty-fifth  day  of  December  1783,  to  wit,  at,  &c.  quit  and 
deliver  up  to  the  faid  plaintifF,  as  fuch  executor  as  aforefaid,  the 
pofTeifion  of  the  faid  premifes  fo  afBgned  to  the  faid  Sir  J.  S.  the 
fon,  and  did  then  and  there  vacate  and  determine  the  faid  term  of 
twenty-one  years  fo  thereof  demifed  as  aforefaid,  as  to  the  then  re- 
maining part  of  the  iaid  term,  according  to  the  tenor  and  effcSt  of  the 
aforefaid  notice,  and  the  provifoe  or  agreement  for  that  purpo(e  in 
the  (aid  laft-mentioned  indenture:  And  the  faid  plaintifF  in  fad 
further  faith,  that  the  faid  term  for  twenty-one  years  did  thn'e* 
upon  accordingly  ceafe  and  determine  \  and  although  no  further 
leafe  of  the  faid  premifes,  fo  demifed  to  the  faid  J.  D.  as  afore faid^ 
hath  as  yet  been  granted  by  the  faid  T,  H.yet  the  faid  plaintiffs  as  fuch 
executor  as  aforefaid,  isjiill  entitled  to  the  falircnewalof  the  faid  term\ 
and  the  faid  J,  D.  in  his  lifetime,  from  the  tbne  of  the  expiration 
of  the  faid  term  of  twenty-one  years  fo  to  him  demifed  as  aforefaid  i 
and  the  faid  plaintiffs  as  fuch  extcutor  as  aforefaid,  Jince  his  decth^ 
has  always  fince  continued  and  remained  tenant  to  the  faid  T,  H, 
his  executors,  admini/lrators,  and  afftgns  of  the  aforefaid  demifed 

premifes. 
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prermfeSy  under  and  by  virtue  of  the /aid  right  of  renewal  and  of  tie 
J^id  agreement  for  fucb  further  leafe  as  aforefaidy  to  ivtt,  aty  hfc,  : 
Af^d  the  f aid  plaintiff  in  faSi  further  faith  ^  that  although  the  faid 
J.  C  in  his  lifetime,  and  the  faid  plaintiiF,  fince  the  death  of  the 
faid  J,  D.  have  feverally  performed  and  fulfilled  all  things  In  the 
iaid  indenture  ofdemife  between  the  &id  J.  D.  and  Sir  J.  S.  the 
father  dcceafed,   contained  on  the  part  and  behalf  of  the  faid  ^ 
J.  D.  his  executors  and  adminiftrators,  to  be  performed  and  ful- 
filled; yet  protefting  that  the  (aid  Sir  J.  S.  the  fon,  in  his  lifetime^ 
after  the  faid  (10)  premifes  by  that  indenture  demifed  fo  came  to  (10)    u  x^^^ 
him  by  alBgnment  as  aforefaid,  and  the  faid  defendant,  admini-  mentioned  de- 
jlrator  as  aforefaid,  after  his  death,  did  not,  nor  did  either  of"^^^^^** 
them  perform  and  fulfil  any  thing  in  the  faid  indenture  contained 
on  the  part  and  behalf  of  the  faid  Sir  J.  S.  the  father  and  his  af- 
figns  to  be  performed  and  fulfilled  ;  In  fa£t  the  faid  plaintiff  faith, 
that  upon  the  (aid  determination  of  the  faid  demife  fo  made  to  the 
laid  Sir  J.  S.  the  father  as  aforefaid,  that  is   to  fay,  upon  the 
faid  twenty-fifth  day  of  December,  A.  D.  1783,  being  the  feafl- 
day  of,  &c.  at,  &c.  two  hundred  and  fixteen  pounds  of  the  faid 
yearly  rent  of  ninety- fix  pounds  for  two  years  and  one  quarter  of 
a  year  of  the  faid  term  fo  demifed  to  the  faid  Sir  J.  S.  the  father 
as  aforefaid,  beginning  after  the  (11)  aforefaid  affignment  to  the  (u)    **  (aid 
faid  Sir  J.  S.  the  fon,  and  ending  on  the  day  and  year  laft  aforefaid,  laft-mentioned'» 
became  and  were  due  and  owing  and  payable,  and  (lill  are  in  ar- 
rear  and  unpaid  to  the  faid  plaintiff,  as  fuch  executor  as  aforefaid, 
contrary  to  the  (12}  tenor  and  effe£l  of  the  faid  laft-mentioned  in-  (12)  <<  foim*' 
denture,  and  of  the  faid  covenant  of  the  faid  Sir  J.  S.  the  father 
in  that  behalf  made  as  aforefaid,  to  wit,  at,  &c. :  And  the  faid 
plaintiff  in  fa<5l  further  faith,  that  the  faid  Sir  J.  S.  the  fon  did 
not,  after  the  faid  premifes  fo  demifed  to  his  Ether,  come  to  him 
the  faid  Sir  J.  S.  the  fon  as  aforefaid,  at  his  own  proper  cod  and 
charges,  well  and  fufficiently  fupport,  maintain,  fuftain,  &c.  or 
caufe  to  be  fupported,  &c.  the  faid  meffuage,  &c.  with  all  man- 
ner of  neceffary  and  needful  reparations  and  amendments,  pav- 
ings, &c.  as  often  as  need  required,  nor  were  the  faid  premifes, 
ox  any  part  thereof,  left,  furrrendered,  or  yielded  up  unto  the  faid 
plaintiff  as  fuch  executor  as  aforefaid,  at  or  upon  the  aforefaid 
determination  of  the  faid  term  fo  thereof  demifed  to  the  faid  Sir  J.  S. 
the  father  as  aforefaid,  fo  well  and  fufEciently  amended,  repaired, 
glazed,  &c,  according  to  the  tenor  and  eSe£t  of  the  faid  indenture, 
and  of  the  faid  covenant  of  the  faid  Sir  J.  S.  the  father  In  that 
behalf  made  as  aforefaid,  but  (13)  on  the  contrary  thereof*  he  the  (,3)  ic  vvholly 
faid  Sir  J.  S.  the  fon,  in  his  lifetime,  after  the  faid  premifes  came  negleded    and 
to  him  by  affignmcnt  as  aforefaid,  and  the  faid  defendant,  admini-  refufcdfoto  do, 
ftrator  as  aforefaid,  after  the  death  of  the  faid  Sir  J.  S.  the  fon,  to  ^^'* 
wit,  on,  &c.  and  from  thence  until  the  determination  of  the  faid 
term  of  twenty-one  years  fo  demifed  to  the  faid  Sir  J.  S.  the  father 
as  aforefaid,  fuffered  and  permitted  the  faid  meffuage,  &c.  with 
the  appurtenances,  to  be  greatly  out  of  repair,  ruinous,  and  in 
decay,  for  want  of  neceffary  repairing^  amending^  pavings  and 
Vol,  111.  H  h  glazing 
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glazing  thereof  J  in  other  and  difFerent  parts  and  places  than  int&g 
roof  and  tiling  thereof,  that  is  to  fay,  in  the  walls,  doors,  &c.  2cc« 
&c.  and  in  various  other  parts  thereof  (other  than  the  roof  and  till- 
ing thereof),  and  all  the  pumps,  drains,  &c.  &c.    to  be  foul, 
.  filled,  and  choaked  up  with  fand,  mire,  and  filth,  for  want  of 
needful  and  necefTary  emptying,  cleanfing,  and  fcouring  thereof; 
and  upon  and  at  the  afore&id  determination  of  the  fatd  term  fo 
thereof  demifed  to  the  faid  Sir  J.  S.  the  father  as  aforcfaid,  he  the 
faid  defendant,  adminiftrator  as  aforefaid,  left,  furrendered,  and 
yielded  up  the  faid  premifes  unto  him  the  faid  plaintiflF,  executor 
as  aforefaid,  fo  out  of  repair,  ruinous,  and  in  great  decay  as  afwe- 
faid,  for  want  of  neceflary  repairing,  amending,  paving,  glazing, 
(14)  «*fi)rm"    and  cleanfing  thereof,  ccntrary  to  the  (14)  tenor  and  effed,  true 
intent  and  meaning  of  the  faid  iaft-mentioned  indenture,  and  of 
the  covenant  of  the  faid  Sir  J.  S.  the  father,  in  that  behalf  made 
id  Count,  al-  as  aforefaid,  to  wit,  at,  &c.     And  whereas,  before  the  making 
ledginf:  the  Icf-  the  indenture  hereinbefore  mentioned,  to  wit,  on,  &c.  at,  &c.  the 
^^V^Jm'*  *^*"  ^^^  '^'  ^'  hereinafter  mentioned,  demifed  (amongft  other  premi- 
ademiie  to  him  ^^^)  ^^^  ^^^^  meffuage,  &c.  in  the  faid  indenture  hereinafter  rocn- 
and  his  execu-  tioned,  with  the  appurtenances,  to  the  faid  J.  D.  deceafed,  his  execu- 
tors from  year  tors,  admintftrators,  and  affigns,  to  hold  the  fame  unto  the  (aid  J.D. 
to   year,    and  his  executors,  adminiftratoTS,  and  affigns,  fromthefeaftof.  Sec.  in 
iWI     jadft'  **  ^^  ^^^  l^^^'i  for  one  year  from  thence  next  enfuing,  and  fully  to 
j^«t         '      be  complete  and  ended,  and  fo  from  year  to  year,  for  fb  long  a 
time  as  it  (hould  pleafe  the  faid  T.  H.  and  the  faid  J.  D.  his  ex- 
ecutors, adminiftrators,  and  affigns,  by  virtue  of  which  iaid  de- 
mife  he  the  faid  J.  D.  entered  into  the  faid  premifes  fo  to  him  de- 
mifed as  laft  aforefaid,  with  the  appurtenances,  and  became  aod 
was  poiTeifed  thereof,  and  being  fo  thereof  poiTefied,  by  a  certain 
other  indenture,  made  at,  &c.  on,  &c.  between  the  faid  J.  D.  of 
the  one  part,  and  the  faid  Sir  J.  S.  the  father,  hereinbefore  men- 
tioned, of  the  other  part  (profert  in  curia)  ;  he  the  &id  J.  D.  fiw 
the  confiderations  therein  mentioned,  did  demise,  fet,  and  tohrat 
let  unto  the  faid  Sir  J.  S.  the  father,  hisadminifirators  and  affigns,  all 
that  meiTuage,  &c.  by  the  faid  laft-mendoned  indenture  demifed,  fito- 
ate  in,  &c.  and  in  the  faid  laft-mentioned  indenture  more  particular- 
ly mentioned  and  defcribed,  together  with,  &c.  to  have  and  to  hold 
the  faid  laft-mentioned  meiTuage,  &c.  with  the  appurtenances,  &c. 
unto  the  faid  Sir  J.  S.  the  father,  his  executors,  adminiftrators, 
and  affigns,  from  the  feaft  of,  &c.  for  and  during,  and  unto  the 
full  end  and  term  of  twenty-one  years  from  thence  next  enfuing 
and  fully  to  be  complete  and  ended,  fubjeft,  ncverthclefs,  to  a 
provifo  or  condition  thereafter  mentioned  and  exprefied,  for  va- 
cating the  faid  term  at  any  of  the  feveral  terms  thereinafter  men- 
tioned, yielding  and  paying,  &c.  &c.   [as   in  firft  Count  to  the 
end,  omitting  what  is  in  italic^  and  inferting  in  lieu  thereof  what 
is  in  the  margin]  :  And  the  faid  plaintiff  faith,  that  the  faid  Sir 
J.  S.  the  fon,   as  fuch  affignees  as  aforefaid,  in  his  lifetime,  and 
the  faid  defendant,  as  fuch  adminiftrator  as  aforefaid,  fince  bis 
death,  did  not  keep,  n^r  hath  either  of  them  kept  with  hi-n  the 

iaid 
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laid  plaintifF,  executor  as  aforefaid,  the  covenants  fo  made  by  *he 
laid  Sir  J.  S.  the  father,  for  himfclf  and  his  afligns  as  aforefaid, 
but  have  broken  the  fame,  and  to  keep  the  fame  with  the  plain- 
tifF,  executor  as  aforefaid,  have  wholly  refufed  and  ne-^Ie(5^ed,  and 
the  faid  defendant,  adminiftrator  as  arbrefaid,  ftill  refufes  to  keep 
'Virith  faid  plaintiiF.  Damages  four  hundred  pounds ;  fuit,  &c. 
{jprofert  q{  letters  teftamentary) ;  and  the  faid  plaintiff  prays  his 
majefly's  procefs  to  be  granted  to  him  the  faid  plaintiff,  as  fuch 
executor  as  iaforefaid,  upon  the  premifes,  againft  the  faid  defend- 
ant, as  fuch  adminiftrator  as  aforefaid,  according  to  the  form  of 
the  ftatute,  &c.  and  it  is  granted  to  him^  &c. 

G.  Wood. 

And  the  faid  defendant,  adminiftrator  as  aforefaid,  by  A.  B.  Dcmofrct      to 
liis  attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c.  •**^**  County  for 
and  fays,  that  as  to  the  premifes  in  the  firft  Count  of  the  faid  de-  "^^^  ^^^  ^"xtWot 
claration  in  that  refpe£t,  and  the  matters  therein  contained,  are  had  fuch  an  in- 
not  fufScient  in  law  to  enable  the  faid  plaintiff,  as  executor  as  tereft as  enabled 
aforefaid,  to  have  or  maintain  his  aforefaid  adion  againft  him  the  ''''»    '°   ^^^^ 
laid  defendant,  as  adminiftrator  as  aforefaid,  to  which  faid  decla-  Jh^t^hTleafe^ 
ration  in  that  refpeft,  in  manner  and  form  as  the  fame  is  above  y^jj        being 
made,  the  faid  defendant  hath  no  need,  nor  is  he  bound  by  the  granted    for  a 
law  of  the  land  in  any  manner  to  anfwer;  and  this  he  is  ready  to  longer       term 
verify*:  wherefore,  for  want  of  a  fufficient  declaration  in  this  re-  *'**"     plaintiflf 
fped  the  faid  defendant  prays  judgment  if  the  faid  plaintiff,  as  ^^^^^J^^   a^ 
executor  as  aforefaid,  ought  to  have  or  maintain  his  faid  action  as  gumemative, 
to  the  premifes  in  the  iirft  Count  of  the  faid  declaration  mention-  and che breaches 
cd,  againft  him.  &c«     And  for  caufe  of  demurrer  in  law  in  this  <io«We  in  the 
behalf,  the  faid  defendant,  adminiftrator  as  aforefaid,  according  |"^^*'    '^Ij 
to  the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  fhews  ^^  ^yp®*" 
to  the  court  here  thefe  caufes  following,  that  is  to  fay,  for  that  it 
Is  not  alledged,  nor  does  it  appear  in  or  by  the  [i)  firjl  Count  of  (0  "  feoond" 
the  faid  declaration,  that  the  faid  J.  D.  deceafed,  in  his  lifetime, 
had  fuch  intereft  or  eftate  of  and  in  the  premifes  in  th^aid  {i)  firft  (a)  «  fecond*' 
Count  of  the  faid  declaration  ftated  to  have  been  demifed  by  him 
to  the  faid  Sir  J.  S.  the  father,  therein  alfo  mentioned^  at  the  time 
of  making  the  faid  indenture  of  demife  in  that  behaif,  in  that 
Count  alfo  mentioned'^  as  would  or  could  by  law  veft  in  the  faid 
plaintiff,  as  his  executor,  fo  as  to  enable  him  the  faid  plaintiff,  as 
,  fuch  executor,   to  maintain  any  aftion    of  covenant  (3)   ^/^^w  (3)  "  for  th« 
breaches  of  covenant  contained  in  that  indenture  \  and  alfo  for  that  it  breaches  in  that 
is  not  alledged,  nor  does  it  appear  in  or  by  the  firft  Count  of  the  CowjtflMnoon- 
faid  declaration,  that  the  faid  J.  D.  deceafed,  in  his  lifetime  had  ^  ^ 
fuch  an  intereft  or  eftate  of  and  in  the  faid  premifes  in  the  faid  ^  , 

(4)/r/?Count  of  the  faid  declaration  mentioned,  to  have  been  de-  (4) «  feoooA 
miled  by  him  to  the  faid  Sir  J.  S.  the  father,  at  the  time  of  mak- 
ing of  the  faid  demife  therein  mentioned,  as  would  or  could  enable 
him  by  law  to  make  fuch  demife  as  in  the  {s)  firft  Count  of  the  (s)  *'  f«cond" 
laid  declaration  mentioned  ;  and  alfo  for  that  it  appears,  in  and  by 
the  iaid  {b)  firft  Count  of  the  faid  declaration  mentioned,  that  the  (6}  <'  ftcond** 
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indenture  of  demlfe  in  that  Count  mentioned  to  have  bceft  maife 
between  the  Tiid  J.  D.  of  the  one  part,  and  the  faid  Sir  T.  S.  of  the 
other  party  was  void  in  law,  inafmuch  as  the  faid  J.  D.  demiied 
the  faid  premifes  therein  mentioned  for  a  longer  term  than  he  the 
faid  J.  D.  was  poiTeficd  of  or  entitled  unto  the  fame;  and  al&  for 

(7)  **  fecond"   that  it  is  not  alledged,  nor  docs  it  appear  in  or  by  the  faid  {^)  firfi 

Count  of  the  faid  declaration  mentioned,  that  the  faid  J,  £)•  de- 

ceafed,  at  the  time  of  his  death,  had  any  eHate,  right,  tide,  or  in- 

terefl  in  law  whatfoever,  of  and  in  to  the  faid  demifed  premifes  in 

«        the  faid  firll  Count  of  the  faid  declaration  mentioned ;  and  alfo  for 

,     that  the  faid  firft  Count  of  the  faiJ  declaration  is  argumentative, 

(g)«fecond'    jj^  ^j^ig^  ^^^^  ^l^g  ^^jj  p)aintifF  hath,  in  and' by  the  faid  (8)  jirft 

Count  of  his  faid  declaration  (hewn,  that  he  duly  proved  the  will 
of  the  faid  J.  D.  and  took  upon  himfelf  the  burthen  of  the  execu- 

(9)  *«  and  All  tion  thereof,  and  thereby  became  and  was   (9)  pofleiTed  of  and 
is  •  entitled  unto  his  faid  right  of  renewal  therein  mentioned^  and  all 

ether  the  interefts  of  the  faid  J.  D.  of  and  in  the  faid  premifes, 
with  the  appurtenances,  without  poHtively  alledging  or  (hewing 
that  the  faid  J.  D.  was  at  the  time  of  his  death  pofTefTed  of  fuch  an 
eftate  and  intereft  in  law  in  the  premifes,  as  upon  his  death  could 
by  law  vcd  in  the  faid  plaintiff  as  his  executor,  for  the  purpofe  of 
enabling  him  l\it  faid  plaintiff ^  as  executor  as  aforefaid,  to  main- 

(10)  "upon the  tain  any  action  of  covenant  i^io)  for  the  breaches  in  the  Count  men^ 
breach  $*'  tioned\  and  alfo  for  that  no  material  iffue  can  be  taken  upon  fuch 

argumentative  pleading;  and  alfo  for  that  the  faid  breach  of  cove- 
nant in  the  faid  iirft  Count  firft  above  afligned  is  double,  in  chat  it 
joins  and  attempts  to  put  in  iflue  two  diAind  matters,  to  wit,  what 
rent  was  due  from  the  faid  Sir  J.  S.  the  fon  in  his  lifetime,  and 
alfo  what  rent  was  due  from  the  faid  defendant  as  adminifirator  as 
aforefaid,  in  the  fame  breach ;  and  alfo  for  that  the  faid  breach  in 
the  faid  firfl  Count  fecondly  above  mentioned  is  double  in  this, 
that  it  joins  two  diAin£l  matters,  and  attempts  to  put  two  didind 
matters  in  iffue,  vix,  whether  theiaid  Sir  J.  S.  the  fon  in  his  life- 
time repaired  the  faid  premifes  or  not,  and  alfo  whether  the  faid 
defendant  furrendered  the  fame  to  the  faid  plaintiff  properly  re- 
paired or  not ;  and  alfo  for  that  the  (ii'id  fccond  breach  is  contradic- 
tory  and  abl'urd,  in  this,  that  it  ftates  that  the  faid  Sir  J.  S.  the 
fon  fuffcred  and  permitted  the  faid  premifes  to  be  out  of  repair 
until  the  determination  of  the  faid  term,  whereas  it  appears  by 

rii)«*brcach"  that  {ii)/r/?Cl7tt«ahatthefaid  Sir  J.  S. the  fon  was  dead  before  the 
determination  of  the  faid  term  j  and  alio  for  that  the  faidy?r/7  Count 
of  the  faid  6tc\2LX2it\oti  is  in  other  rcfpcdls  infufficient,  informal, 
and  ai)i[urd,  &c. :  And  the  faid  defendant,  adminiArator  as  aforefaid, 

p  as  to  the  faid  premifes  in  the  fecond  Count  of  the  faid  declaratiua 

contained,  fays,  that  the  faid  declaration  in  that  refpe<3,  and  the 
matter  therein  contained,  are  not  fufficient  in  law,  &c.  &c.  [as 
the  demurrer  to  the  firft  Count,  only  leaving  out  what  is  in  italic 
and  mferting  what  is  in  the  margin.] 

William  Baldwin. 
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ESSEX,  to  wit.     Stephen  Brown,  late  of,  &c.  yeoman,  and  Declaration    in 
Jofeph.Rayner,  late  of,  &c.  farmer,  affignees  of  Jofeph  Rayner  covenant,   af- 
deceafed,  were  fummoned  toanfwer  unto  William  Start,  aflignee  H^^^^J^^"*^ 
of  Thomas  Kent,  in  a  plea  that  they  the  faid  Stephen  and  Jofeph  of  leffee  fiw 
Ray^ier,  affignees  as  aforefaid,  keep  with  him  the  laid  William  non  payment  of 
the  covenant  made  between  the  faid  Thomas  Kent  and  the  faid  rent,    and   for 
Jofeph  Rayner  dcceafcd,    in  his  lifetime  for  himfelf  and  his  af-  yifWing  up pre- 
ligns,  according  to  the  force,  form,  and  effe£l  of  a  certain  indcn-  ""^r'^g^^ii^^a 
ture  thereof  made  between  the  faid  Thomas  Kent  and  the  faid  grea*t  variety  of 
Jofeph  Rayner  deceafed,  in  his  lifetime  ;  and  thereupon  the  faid  other  breaches 
^William,  by  John  Ulher  his  attorney,  complains,  that  whereas  in  tiilagt,&c. 
before  and  at  the  time  of  the  making  of  the   indenture  of  leafe 
hereaftef  mentioned  to  have  been  made  by  the^faid  Thomas  Kent 
to  the  faid  Jofeph  Rayner  deceafed,  he  the  faid  Thomas  Kent  was 
feifed,  to  wit,  in  his  demefne  as  of  fee,  of  and  in  the  feveral  pre- 
mifes  by  that  indenture  demifed,  and  hereinafter  mentioned  and 
defcribed,  and  being  fo  thereof  feifed  by  a  certain  indenture  made 
the  twentieth  day  of  May  1765,  to  wit,  at,  &c.  in,  &c.  between 
the  faid  Ihomas  Kent  of  the  one  part,  and  the  faid  Jofeph  Rayner 
deceafed,  of  the  other  part  (the  counterpart  of  which  faid  inden- 
ture, fealed  with  the  feal  of  the  faid  Jofeph  Rayner  deceafed,  and 
bearing,  date  the  fame  day  and  year  aforefaid,  the  faid  William  now 
brings  here  into  court),  the  faid  Thomas  Kent,  for  the  confidera- 
tion  therein  mentioned,  did  demife,  leafe,  and  to  farm  let  unto 
the  faid  Jofeph  Rayner  deceafed,  his  executors,  and  adminiflra- 
tors,  ^^  Ail  that  capital  meiTuage  called  Blackmore-hall,  with  all 
and  fmgulnr  the   houfes,  outhoufes,  &cc.  and  all  the  lands,  mea- 
dows, paftures,  feedings,  and  appurtenances  thereunto  belonging, 
or  in  any  wife  appertaining,  or  therewith,  then,  or  there  lately  ufed, 
occupied,  or  enjoyed,    or  accepted,  reputed,  or  taken  as  part, 
parcel,  or  member  thereof,  with  their  sA  every  of  their  appur- 
tenances, fituate,  lying,  and  being  in,  &Cr  and  then  in  the  tenure 
and  occupation  of  the  faid  Jofeph  Rayner  deceafed,  his  aflignee, 
or  afligns,  all  which  faid  lands, .  meadows,  paftures,  and  feedings 
did  contain  together  in  the  whole  by  common  cftimation,  ninety 
acres,  or  thereabouts  ;  and  alfo  all  thofe  two  tenements  theretofore 
crefted  and  built  upon  fome  part  of  the  therein  and  hereinbefore 
mentioned  to  be  demifed  premifes,  and  then  in  the  occupation 
.of  the  faid  Jofeph  Rayner  deceafed,  his  affignee,  or  afligns,  un^ 
dertenant  or  undertenants,  except  and  always  referved  out  of  that 
then  prefent  demife  and  leafe  unto  the  faid  Thomas  Kent,  his  heirs, 
and  afligns,  all  and  all  manner  of  wood,  underwood,  timber  trees, 
bowlings,  and  other  trees  then  ftanding,  growing,  and  being,  or 
which  at  any  time  or  times  thereafter  during  the  continuance  of  that 
then  prefent  demife  to  come,  and  be,  into,  and  upon  the  faid  defoifed 
premifes,  or  any  part  thereof,  with  free  liberty  of  ingrefs,  egrefs, 
and  regrefs,  to  and  for  the  faid  Thomas  Kent,  his  heirs,  and  a& 
'figns,  and  his  and  their  fervants  and  workman  with  horfes,  carts, 
and  carriages,  and  by  and  with  all  other  ufual  ways  and  means, 
from  time  to  time,  and  at  all  feafonabie  times  in  the  year  during 
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the  continuance  of  that  then  prefent  demife  to  come,  and  be,  into, 
and  upon  the  faid  dcmifed  premifes,  or  any  part  thereof,  to  fell  and 
ftubble  down,  faw,  take,  and  carry  away  all  fuch  and  fo  much  of 
the  faid  wood,  &c.  as  he  or  they  mould  think  fit,  doing  thereby 
as  little  damage  to  the  faid  Jofeph  Rayner,  his  executors,  admi- 
niftrators,  and  affigns,  in  his  and  their  corn  and  grafs  as  conve- 
nient might  be  5  lo  have  and  to  hold  the  faid  capital  mefluagcs, 
lands,  meadows,  paftures,  tenements,  hereditaments,  and  all  and 
fingular  the  premifes  therein  and  hereinbefore  mentioned  and  in- 
tended to  be  thereby  demifed,  with  their  and  every  of  their  appur- 
tenances (except  as  before  excepted),  unto  the  faid  Joleph  Rayner 
dcceafed,  his  executors,  adminiftrators,  and  ailigns,  from  the 
fea^l-day  of  St.  Michael  the  Archangel,  then  next  enfuing  the  date 
thereof,  for  and  during  and  unto  the  full  end  and  term  of  twenty- 
one  years  from  thence  next  enfuing,  and  fully  to  be  complete  and 
ended,  yielding  and  paying  therefore  yearly,  and  every  year,  dur- 
ing the  faid  term  thereby  granted  unto  the  (aid  Thomas  Keii,  his 
heirs,  executors,  adminittrators,  and  affigns,  the  yearly  rent  or 
fum  of  fixty  pounds  of  lawful  money  of  Great  Britain,  at  the  two 
moft  ufual  feaft-days  or  days  of  payment  in  the  year  ("ihai  is  to  (ay), 
the  feaft-day  of  the  Annunciation  of  the  bleffed  Virgin  Mary,  and 
St.  Michael  the  archangel,  by  even  and  equal  portions  y  <)nd  the 
faid  Jofeph  Rayner,  deceafed,  for  himfelf,  his  executors,  admi- 
niftrators,  and  affigns,  did  covenant,  promife,  and  grant  to  and 
with  the  faid  Thomas  Kent,  his  heirs,  and  affigns,  by  the  faid 
indenture  in  manner  and  form  following  (that  is  to  fay),  that  he 
the  faid  Jofeph  Rayner,  laftly  above  named,  his  executors,  ad« 
miniftrators,  and  affigns,  or  fome  or  one  of  them,  (hould  and 
would  yearly,  and  every  year,  during  the  continuance  of  that  then 
prefent  demife,  well  and  truly  pay,  or  caufe  to  be  paid  unto  the 
faid  Thomas  JCent,  his  ueirs,  or  afTigns,  the  aforebid  rent  or  fum 
of  fixty  pounds,  at  fuch  times  and  in  fuch  manner  as  was  therein 
before  appointed  for  payment  thereof,  according  to  the  true  intent 
jind  meaning  of  the  faid  indenture,  and  that  he  the  faid  Jofeph  Ray- 
ner deceafed,  his  executors,  adminiftrators,  and  afiigns,  at  his 
or  their  proper  cofts  and  charges,  fhould  and  would  from  time  to 
time  during  the  continuance  of  that  demife,  fo  often  as  need  fhould 
require,  well  and  fufSciently  repair,  amend,  maintain,  and  keep 
the  faid  mefTuages,  outhoufes,  &c.  and  all  and  fingular  the  pre^ 
ipifes,  in,  by,  and  with  all  and  all  manner  of  needful,  neceUary, 
and  t(;nantable  reparations  and  amendments  whatfoever ;  and  like- 
•  \vife  fhould  and  would  well  and  fufficiently  repair,  amend,  main- 
tain,  and  keep  all  and  fingular  the  hedges,  fences,  bars,  pales, 
^ates,  banks,  rails,  and  fliles  in  and  about  the  faid  demifed  pre- 
mifes, and  the  ponds,  water  courfes,  and  ditches  there,  fhould 
znd  would,  from  time  to  time,  in  an  hufbandlike  manner  wcU  and 
fufficiently  cleanfe  and  fcour,  laying  two  fpits  of  earth  upon  ihc 
bank  where  fuch  ditches  fhould  be  fcoured,  for  the  prefcrvation 
of  the  quick  growing  there,  and  the  faid  mefTuages,  outhoufcs, 
&c.  with  the  bars,  keys,  locks,  flaples,  and  glafs  windows  of  thb 
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(ame,  which  then  were,  or  thereafter  during  the  continuance  of 
that  then  prefent  demife  (hould  be  thereunto  made  or  belonging, 
and  the  faid  hedges,  fences,  gates,  bars,  rails,  and  ftiles  being  lo 
ivell  and  fufEciently  repaired,  amended,  maintained, fenced,  hedged, 
jnclofed,  and  kept,  and  the  faid  ponds,  water  courfes,  and  ditches 
ivell  and  fu£5ciently  cleaned  and  fcoured,  at  the  end,  expiration,  or 
other  fooner  determination  of  that  then  prefent  demife,  (hould  and 
v^ou id  peaceably  and  quietly  have  and  yield  up  unto  the  faid  Thomas 
Kent,  his  heirs,  and  afligns  ;  and  that  he  the  faid  Jofeph  Rayner^ 
deceafed,  his  executors,  adminiftrators,  or  aiCgns,  fhould  not  nor 
ivould  during  the  faid  term  take  above  two  crops  of  any  corn  or 
grain  together  upon  any  of  the  lands  thereby  demiftrd,  but  (bould 
and  would,  after  two  crops  taken,  well  and  fufEciently,  and  in  a 
hufbandlike  manner  fallow  and  fummer-till  the  fame;  and  at  th*e 
end,  or  other  fooner  determination,  (hould  and  would  yield  and 
deliver. up  unto  the  faid  Thomas  Kent,  his  heirs,   or  affigns^ 
twenty-three  acres  of  the  premifes  thereby  demifed  in  fallow,  well 
and  fufficiently  and  at  all  feafonable  times  plowed,  and  fit  for  feed, 
he  the  faid  Thomas  Kent,  his  heirs,  or  adigns,  allowing  and  de- 
duifling  out  of  the  rent  which  (hould  be  due  for  the  premifes  unto, 
the  (aid  Jofeph  Rayner  deceafed,  his  executors,  adminiftratorsj^ 
or  affigns,  the  fum  of  four  (billings  and  fix-pence  an  acre  for  every 
whole  tilth,  and  two  (hillings  and  fix-pcn^re  an  acre  for  every  half 
tilthy  and  ten  (hillings  an  acre  for  the  rent  of  the  faid  fallow :  and 
further,  that  he  the  (aid  Jofeph  Rayner  deceafed,  his   executors, 
;^dnuniftracors,  and  aifigns,  (hould  and  would  yearly,  and  every  year 
during  the  faid  term,  expend  upon  the  faid  demifed  premifes  all  fuch 
ilover  as  Ihould  arife  or  grow  thereupon,  except  the  wheat  ftraw^ 
for  every  load  whereof  which  he  or  they  (hould  fell,  he  or  they 
Should  bring,  lay,  and  beftow  upon  the  faid  demifed  premifes  two 
loads  of  dung  alfo,  and  alfo  (hould  carry  on,  lay,  fpread,  and  be« 
ilow  in  and  upon  the  moft  needful  places  of  the  faid  demifed  pre-? 
mifes,  all  the  dung,  muck,  manure,  and  compoft  aridng  upon  the 
faid  demifed  premifes  during  the  faid  term  (except  the  laft  year  of 
the  faid  term),  and  at  the  end  of  the  faid  term  (bould  leave  all  the 
dung  and  muck  arifing  upon  the  faid  premifes  the  laft  year  of  the 
faid  term,  he  the  faid  Thomas  Kent,  his  heirs,  and  af&gns,  al- 
lowing and  paying  unto  him  or  them  for  the  faid  muck  and  dung 
fo  left  the  laft  year  the  fum  of  one  (hilling  a  load  i  and  moreover, 
that  he  the  faid  Jofeph  Rayner  deceafed,  his  executors,    admi- 
piftrators,  and  afligns,  (bould  not,  nor  would  at  any  time  during 
the  faid  term,  fell,  faw,  cut  down,  top,  or  lop  any  of  the  timber 
trees,  bowlings,  and  other  trees  then  growing  and  being  upon  the 
faid  demifed  premifes  (except  the  lops  and  tops  of  the  faid  bow-       \ 
lings  for  his  and  their  needful  and  neceflary  firing,  to  be  had  and 
taken   in  an  hufbandlike  manner,  and  not  otherwife,  and  to  be 
fpent  upon  the  faid  demifed  premifes,  and  not  elfewhere)  ^  and 
that  he  the  faid  Jofeph  Rayner  deceafed,  his  executors,  adminif- 
trators,  and  afligns,  when  and  fo  often  as  he  or  they  (hould  cuf 
^ny  (juick  hedge  upon  any  part  of  the  faid  demifed  premifes,  he  of 
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they  (bould  fcour  the  ditch  belonging  to  the  faid  hedge,  and  lay 
two  fpits  of  earth  upon  the  bank  thereof  for  the  nourifhment  of  the 
faid  quick,  and  (faould  preferve  the  faid  quick  as  much  as  in  either 
of  them  laid,  as  by  the  faid  indenture,  reference  being  thereto 
had,  will,  amongft  other  things,  more  fully  and  at  large  appear  ; 
by  virtue  of  which  faid  demife  the  faid  Jofeph  Rayner  deccafed^ 
in  his  lifetime,  to  wit,  on  the  twenty-ninth  day  of  September 
1765,  entered  into  all  and  iingular  the  faid  demtfed  premifes,  with 
the  appurtenances,  and  was  pofTefled  thereof  for  the  faid  term  fo 
to  him  thereof  demifed  as  aforefaid,  the  reverfion  thereof,  with 
the  appurtenances  belonging  unto  the  (kid  Charles  Kent,  his  beirs^ 
and  affigns,  and  the  faid  reverfion  being  fo  belonging  as  aforefaid, 
r/terwards,  to  wit,  on  the  fixth  day  of  April  1780,  at,  &c.  in» 
&c.  by  a  certain  indenture  of  bargain  and  fale  then  and  there  made 
between  the  faid  Charles  Kent   of  the  one  part,   and  the  iaid 
William  Start  of  the  other  part  (one  part  of  which  faid  laft-meo- 
tioned  indenture,  fealed  with  the  feal  of  the  faid  CKarles  Kent,  be 
the  faid  William  Start  now  brings  into  court  here,  the  date  whereof 
is  the  fame  day  and  year  laft  aforefaid),  the  faid  Charies  Kent,  for 
the  confiderations  therein  mentioned,  bargained  and  fold  unto  the 
^aid  William  Start  the  faid  reverfion,  with  the  appurtenances,  of 
and  in  the  faid  demifed  premifes  with  the  apurtenances,  to  haire 
and  to  hold  the  fame,   with  the  appurtenances,   unto  the  faid 
William  Start,  his  executors,  adminiftrators,  and  affigns,    froo^ 
the  day  next  before  the  day  of  the  date  of  the  (aid  indenture  of 
bargain  and  fale,  for  and  during  and  unto  the  full  end  and  term 
of  oi^e  whole  year  then  next  enfuing,  and  fiilly  to  be  complete  and 
ended,  as  by  the  faid  indenture  of  bargain  and  (ale,  relation  beings 
thereto  had,  may  more  fully  appear.''    By  virtue  of  which  (aid 
indenture  of  bargain  and  fale,  and  by  force  of  the  ftatute  made  for 
transferring  of  ufes  into  pofTe^on,  the  &id  William  Start  became 
and  was  pofTeffed  of  the  faid  reverfion  of  and  in  the  faid  demifed 
premifes,  with  the  appurtenances,  for  the  faid  term  fo  to  him 
thereof  granted  as  aforefaid,  the  further  reverfion  thereof,  with 
the  appurtenances  belonging  to  the  faid  Charles  Kent,  and  being 
fo  thereof  pofTeffed,  and  the  faid  further  reverfion  thereof,  with  the 
appurtenances  belonging  as  aforefaid,  afterwards,  to  wit,  on  the 
feventh  of  April  1780,  at,  &c.  in,  &c.  by  a  certain  indenture  of 
releafe  then  and  there  made  between  the  faid  Charles  Kent  of  the 
one  part,  and  the  faid  William  Start  of  the  other  (the  one  part 
of  which  faid  laft-mentioned  indenture,  fealed  with  the  feal  of  the 
f^id  Charles  Kent,  he  the  faid  William  Start  now  brings  into 
court  here,  the  date  whereof  is  the  fame  day  and  year  lafl  afore* 
(aid),  the  faid  Charles  Kent,  for  the  confiderations  therein  men-* 
tioned,    releafed   the  faid    further  reverfion,    with    the    appur- 
tenances, of  and  in  the  faid  demifed  premifes,  with  the  appur- 
tenances, to  the  faid  William  Start,  to  have  and  to  hold  the  fame 
unto  the  faid  William  Start,  his  heirs,  andafligns,  to  the  ufeand 
and  behoof  of  him  the  faid  William  Start,  his  heirs,  and  afS|ns 
for  ever^  as  by  the  (aid  indenture  of  releafe  (relation  being  there* 
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unto  had,  may  more  fully  appear),  by  means  whereof  the  faid 
William  Start  became  and  was  and  from  thence  hitherto  hath  beeOi 
and  ftill  is  feifed  in  his  demefne  as  of  fee,  of  and  in  the  (aid  rever- 
lion  of  and  in  the  faid  demifed  premifes,  with  the  appurtenances^ 
to  wit,  at,  fcc.  in,  &c.  ^  and  the  faid  Wiilttm  Start  being  fo 
thereof  feifed,  afterwards,  and  before  the  end  and  expiration  of  the 
laid  demifed  term,  to  wit,  on  the  firii  of  January  1785,  at,  &c. 
in,  &c.  all  the  eftate,  right,  title,  term  of  years  then  to  come 
and  unexpired,  property,  intereft,  claim,  and  demand  whatfoever 
of  him  the  faid  Jofeph  Rayner  deceafed,  of  and  in  to  the  faid  de- 
mifed premifes,  with  the  appurtenances,  by  affignment  thereof 
then  and  there  legally  made,  came  to  and  vefted  in  the  (aid  Stephen 
Srown  and  Jofeph  Rayner  the  defendants ;  by  virtue  whereof  they 
the  faid  Stephen  Brown  and  Jofeph  Rayner  afterwards,  to  wit,  on^ 
&c.  entered  into  all  and  lingular  the  &id  demifed  premifes,  with 
the  appurtenances,  and  became  and  was  pofiefled  thereof  for  the 
Tefidue  of  the  faid  term  fo  demifed  as  aforefaid  then  to  come  and 
unexpired,  and  remained  and  continued  (o  pofTeiTed  of  the  faid  de« 
mifed  premifes,  with  the  appurtenances,  from  thence  until  the  end 
and  expiration  of  the  faid  demifed  term:  And  although  the  faid 
William  Start  hath  always  from  the  time  of  his  becoming  fo  feifed 
of  the  faid  reverfion  of  and  in  the  faid  demifed  premifes,  with 
the  appurtenances,  until  the  end  and  determination  of  the  iaid 
demifed  term  of  twenty-one  years,  well  and  duly  performed  and 
fulfilled  ail  and  fingular  the  covenants,  matters,  and  things  con* 
tained  in  the  faid  indenture  of  leafe  fo  made  between  the  faid  Tho« 
mas  Kent  and  the  faid  Jofeph  Rayner  deceafed,  on  the  part  and 
behalf  of  the  faid  Thomas  Kent,  and  his  affigns,  to  be  done  and 
performed  according  to  the  force,  form,  and  efFeft  of  the  (aid  in*> 
denture,  to  wit,  at,  &c.  in,  &c. ;  yet  protefling  that  the  faid 
Stephen  Brown  and  Jofeph  Rayner,  the  defendants,  after  the  faid 
af£gnment  fo  to  chem  made  as  aforefaid,  did  not  perform  or 
fulfil  any  thing  in  the  aforefaid  indenture  of  leafe  contained  on  the. 
part  and  behalf  of  the  faid  Jofeph  Rayner  deceafed,  and  his  affigns,  '^- 

to  be  done  and  performed  ;  the  faid  William  Start  in  fzA  faith^ 
that  although  after  he  the  faid  William  Start  fo  became  feifed  of 
the  faid  reverfion  of  and  in  the  faid  demifed  premifes,  with  the 
appurtenances,  and  after  the  faid  affignment  fo  made  to  the  faid 
Stephen  Brown  and  Jofeph  Rayner,  the  defendants  as  aforefaid,  and 
bofore  the  expiration  of  the  faid  demifed  term  of  twenty-one  years^ 
that  is  to  fay,  on  the  twenty-ninth  day  of  September,  1786,  at» 
&c.  in,  &c.  a  large  fum  of  money,  to  wit,  the  fum  of  thirty 
pounds  of  the  faid  yearly  rent  of  fixty  pounds,  in  and  by  the  afore* 
faid  indent^ire  of  leafe  fo  referved  for  the  laft  half  year  of  the  faid  term 
fo  thereby  demifed  as  aforefaid,  became  and  was  then  and  there  due, 
owing,  and  payable  from,  and  ought  to  have  been:  then  and  there 
paid  by  them  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  de- 
fendants, to  the  faid  William  Start  $  yet  they  the  (aid  Stephen  Brown 
and  Jofeph  Rayner,  the  defendants,  did  not  then  pay,  or  caufe  to  be 
paid  unto  hiqi  the  faid  William  Start,  the  faid  fum  of  mon^  fo  then 
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and  there  due,  owing,  and  pzyMe-for  fuch  rent  as  aforeiaid,  Ini 
omitted  and  negledcd  fo  to  do,  and  AifFered  and  permitted  the 
£inie  to  become  and  be,  and  the  fame  ftill  is  in  arrear,  owing)  and 
unpaid  to  him  the  faid  William  Start,  contrary  to  the  fortn  and 
effe£^  of  the  faid  indenture  of  leafe,  and  of  the  covenants  of  the 
faid  Jofeph  Rayner  deceafed,  in  that  behalf  made  as  aforeiaid,  to 
wit,  at)  &c.  in,  &c. ;  and  the  faid  William  Start  in  fkA  further 
faith,  that  whilft  he  was  fo  pofTefTed  of,  and  in  the  (aid  reverfion 
of  and  in  the  faid  demifed  premifes  as  aforeiaid,  and  after  the  faid 
alignment  fo  made  to  the  faid  Stephen  Brown  and  Jofeph  Rayner, 
the  defendants  as  aforefaid,  and  whilft  they*  were  fo  poflcfTed  of  the* 
faid  demifed  premtfes,  with  the  appurtenances  as  aforefaid,  and 
during  the  continuance  of  the  faid  demife,  to  wit,  on,  &c,  in,  &c. 
the  faid  demifed  mefluages,  &c.  were  ruinous,  out  of  repair^  and 
in  decay,  to  wit,  in  the  walls,  beams,  timbers,  tilings,  flatingi^ 
thatchings,  and  coverings  thereof,  and  in  the  floors,  flairs,  ftair- 
cafes,  ceilings,  wainfcottings,  doors,  door-cafes,  windows,  win- 
dow frames  thereof,  and  in  various  other  parts  and  partfculars 
thereof,  for  want  of  needful  and  neceflary  repairing  and  amending 
thereof,  and  all  and  Angular  the  hedges,  &c.  in  and  about  the 
faid  demifed  premifes,  and  of  and  belonging  to  the  fame  were 
ruinous,  proftrate,  broken  down,  rotten,  and  in  great  decay  for 
want  of  needful  and  neceflary  repairing  and  amending  thereof,  and 
all  and  Angular  the  ponds,  oitches,  drains,  and  water  courfes  in 
and  of  and  belonging  to  the  faid  demifed  premifes,  were  filled  and 
choaiced  up  with  mud,  filth,  mire,  dirt,  and  rubbifli,  for  want  of 
needful  and  neceflary  fcouring  and  cleanfing  thereof;  and  the  faid 
feveral  premifes  fo  being  ruinous,  out  of  repair,  and  in  great  dc« 
cay,  choaked  up,  flopped  up,  and  obflru£led  for  want  of  needful 
and  neceflary  repairing  and  fcouring  thereof,  they  the  faid  Stephen 
Brown  and  Jofeph  Rayner,  the  defendants  as  aibrefaid,   fufFered 
and  permitted  the  fiune  to  be  and  continue  fo  ruinous,  out  of  re* 
pair,  and  in  decay,  choaked  up,  flopped  up,  and  obftru&ed  as 
aforefaid,  from  thence  until  the  end  and  expiration  of  the  faid  de- 
mifed term,  and  then,  that  is  to  fay,  at  the  end  and  expiration  of 
the  iaid  term,  left  and  yielded  up  the  faid  demifed  premifes,  with 
the  appurtenances,  to  the  faid  William  Start  fo  ruinous,  out  of  ^* 
pair,  and  in  decay,  foul,  choaked  up,  flopped  up,  and  obflrucie4 
as  aforefaid,  contrary  to  the  tenor  and  effi^  of  the  faid  indenture 
of  leafe  between  the  faid  Thomas  Kent  and  the  faid  Jofeph  Ray- 
ner deceafed,  and  pf  the  covenant  of  him  the  faid  Jofeph  Rayner 
deceafed,  in  ^hat  behalf  made  as  aforeiaid,  to  wit,  at,  2(c«  in,  &c. 
whereby  the  faid  William  Start  was  and  hath  been  neceflarily 
forced  and  obliged  to  lay  out  and  expend,  and  hath  laid  out  and 
expended  a  large  fum  of  money,  to  wit,  the  fum  of  two  hundred 
pounds,  in  and  about  the  repairing  of  the  faid  demifed  premifes, 
with,  the  appurtenances,  to  wit,  at,  &c.  in,  &c. }  and  the  iaid 
William  Start  in  fad  further  faith,  that  whilfl  he  was  fo  fcifed  of 
and  in  the  faid  reverfion  of  and  in  the  faid  demifed  premifes,  with 
the  app\irtenances,  whilfl  the  faid  Stephen  Brown  and  Jofeph 
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Rayner,  the  defendants,  were  fo  poflTefTed  of  the  faid  denntfed  pre^ 
mifes,  under  and  by  virtue  of  the  aforefaid  affignment  thereof,  and 
during  fhe  continuance  of  the  faid  demifed  ternii  that  is  to  fay,  \tk 
the  years  1785,  or  1786,  they  the  faid  Stephen  Brown  and  Jofeph 
Rayner,  the  defendants,  did  take  above  two  crops  of  corn  and 
grain  together,  to  wit,  three  crops  fucceiBvely  of  corn  and  grain 
upon  a  great  part,  to  wit,  fifty  acres  of  the  faid  land,  by  the  faid 
indenture  of  leafe  between  the  faid  Thomas  Kent  and  the  faid 
Jofeph  Rayner  deceafed,  devifed  as  aforefaid,    contrary  to  the 
tenor  and  efFe<Sl  of  the  faid  indenture,  and  of  the  covenant  of  him 
the  faid  Jofeph  Rayner  deceafed,  in  that  behalf ;  and  although  the^ 
(aid  Stephen  Brown  and  Jofeph  Rayner,  the  defendants,  in  each 
of  thofe  years,  that  is  to  fay,  in  the  faid  years  1785  and  1786,  in 
other  parts  of  the  faid  demifed  land,  took  and  had  two  crops  of 
corn  and  grain;  yet  the  faid  William  in  hA  further'faith,  that  the 
(aid  Stephen  Brown  and  Jofeph  Rayner,  the  defendants,  did  not^ 
after  fuch  two  crops  fo  by  them  had  and  taken  as  lail  aforefaid, 
ivell  and  fufiiciently,  and  in  an  hufbandiike  manner,  fallow  and 
fummer-till  the  land  from  whence  luch  crops  were  fo  taken,  but 
omitted  and  neglected  fo  to  do,  contrary  to  the  tenor  and  effedl  of 
the  aforefaid  indenture  of  leafe,  and  of  the  covenant  of  the  faid 
Jofeph  Rayner  deceafed,    in  that  behalf,  to  wit,  at,  &c.  in,  &c. 
whereby  the  faid  lands  fo  then  cropped,  and  omitted  to  \)e  fal-* 
lowed  and  fummer-tiiled  as  aforefaid,  became  and  were  very  much 
impoverifhed  and  injured  ;  and  the  faid  William  Start  in  fa£t  fur-« 
ther  faith,  the  faid  Stephen  Brown  and  Jofeph  Rayner,  tht  de- 
fendants, did  not,  at  the  end  and  determination  of  the  aforefaid 
demifed  term,  leave  and  yield  up  to  the  faid  William  twenty-three 
acres  of  the  faid  demifed  premifes  in  fallow,  well  and  fuffici<;ntly 
and  at  all  feaionable  times  ploughed  and  fit  for  feed ;  although  he 
the  faid  William  was  then  and  there  ready  and  willing  to  allow 
and  dcdu^  out  of  the  rent,  then  due  for  the  faid  demifed  premifes^ 
unto  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  defendants, 
the  fum  of  four  fhillihgs  and  fixpcnce  an  acre  for  every  whole 
tilth,  and  two  fbillings  and  fixpence  per  acre  for  every  half  tilths 
and  ten  (hillings  an  acre  for  the  rent  of  the  faid  fallow,  but  omitted 
and  neglected  fo  to  do,  and  therein  failed  and  made  default,  con<* 
trary  to  the  tenor  and  efFed  of  the  faid  indenture  of  leafe,  and  of 
the  covenant  of  the  faid  Jofeph  Rayner  deceafed,  in  that  behalf      ^ 
to  wit,  at,  &c.  in,  &c.;  and  the  faid  William  in  fad  further  faith, 
that  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  defendants^ 
did  not  by  yearly  and  every  year  during  the  laid  demifed  term, 
whilft  they  were  fo  poITeiled  of  the  faid  demifed  premifes  by  vir- 
tue of  the  aforefaid  aiflignment  thereof,  and  whilft  he  the  faid 
William  was  fo  feifed  of  and  in  the  faid  reveriion  in  the  fame  as 
aforefaid,  expend  upon  the  faid  demifed  prehiifes  all  fuch  flover  as 
arofe  and  grew  thereupon  (except  the  wheat  Itraw),  nor  carry  or 
lay,  fpread,  or  bedow  in  and  upon  the  moft  needful  places  of  the 
faid  demifed  premifes,'  all  the  dung,  muck,  manure,  and  compoft 
aiiiing  upon  the  &id  demifed  premifes  during  the  time  iaft  afore- 
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did,  except  the  laft  year  of  the  bid  demifed  term,  nor  at  the  end 
of  the  faid  term  leave  all  the  dung  and  muck  arifmg  upon  the  iald 
demifed  premifes  the  laft  year  of  the  faid  term,  although  he  the 
iaid  William  was  then  and  there  ready  and  willing  to  pay  and  al* 
low  to  them  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  de- 
fendants, for  the  faid  muck  and  dung  fo  left  the  laft  year  of  the 
bid  demifed  term,  the  fum  of  one  (hilling  a  load,  but  omitted  and 
neglected  fo  to  do,  and  on  the  contrary  thereof,  the  faid  William 
faith,  that  they  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the 
defendants,  during  the  continuance  of  the  faid  demifed  term,  and 
whilft  they  were  k>  poflfefled  of  the  faid  demifed  premifes,  with  the 
appurtenances,  and  whilft  the  faid  William  was  fo  feifed  of  and 
in  the  faid  reverfion  of  and  in  the  faid  demifed  premifes  as  afore- 
&id,  without  the  confent  of  him  the  faid  William,  took  and  car- 
];ied  away  from  and  ofF  the  faid  demifed  premifes,  divers  large 
quantities,  to  wit,  one  hundred  cartloads  of  ftover,  which  during 
that  time  arofe  and  grew  thereupon,  and  alfo  took  and  carried 
away  from  and  of  the  faid  demifed  premifes,  divers  large  quantities 
of  dung,  muck^  manure,  and  compoft,  to  wit,  one  hundred  cart 
loads  of  manure,  and  one  hundred  cart  loads  of  compoft  which 
arofe  upon  the  faid  demifed  premifes  during  the  time  laft  aforefaid, 
and  not  in  the  laft  year  of  the  faid  demiled  term,  and  fpeni,  laid, 
fpread,  and  beftowed,  and  difpofed  of  the  fame  elfewhere^  and 
otherwife  than  on  then  faid  demifed  premifes,  or  on  any  part 
thereof,  contrary  to  the  tenor  and  tffcA  of  the  faid  indenture  of 
leafe,  and  of  the  covenant  of  the  faid  Jofeph  Rayner  deceafed,  in 
that  behalf,  and  although  the  faid  Stephen  Brown  amd  Jofeph 
Rayner,  the  defendants,  whilft  they  were  fo  pofiefled  of  the  iaid 
demifed  premifes,  with  the  appurtenances,  and  whilft  the  ikid 
William  was  fo  feifed  of  and  in  the  faid  reverfion  as  aforeikid^  fold 
and  difpofed  of  divers  large  quantities,  to  wit,  one  hundred  cart 
loads  of  wheat  ftraw,  which  during  that  time  arofe  and  grew  upon 
the  faid  demifed  premifes,  tu  wit,  at,  &c.  in,  &c. ;  yet  they  the 
iaid  Stephen  Brown  and  Jofeph  Rayner  did  not,  for  every  load  of 
the  (aid  wheat  ftraw  which  they  fo  fold  and  difpofed  of,  bring,  lay, 
and  bellow  upon  the  faid  demifed  premifes  two  loads  of  dtmg,  but 
therein  wholly  failed  and  n^ade  default,  contrary  to  the  tenor  and 
efteCt  of  the  faid  indenture  of  leafe,  and  of  the  covenant  of  the  (aid 
Jofeph  Rayner  deceafed;  and  the  faid  William  in  hSt  further 
faith,  that  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  de** 
fendants,  during  the  continuance  of  the  iaid  demifed  term,  and 
whilft  they  were  fo  poflTcffed  of  the  faid  demifed  premifes,  with  the 
appurtenances  as  afortOiid,  and  whilft  the  faid  William  was  fo 
feifed  of  and  in  the  faid  reverfion  as  aforefaiJ,  did  fell,  faw,  cut 
down,  top,  and  lop  a  large  quantity  of  the  timber  trees,  bowlings, 
and  other  trees,  to  wit,  five  hundred  timber  trees,  five  hundred 
bowlings,  and  five  hundred  other  trees  then  growing  and  being 
upon  the  faid  demifed  premifes,  other  and  behdcs  the  lops  and 
tops  of  the  faid  bowlings  for  their  needful  and  neceflary  fir- 
ing,  had  and  takeq  in  an  hufbandlikc  manner,  to  be  fpent  upoQ 
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tlie  fald  demifed  premifes;  and  although  they  the  faid  Stephen 
l^rown  and  Jofeph  Rayner,  the  defendants,  during  the  time  laft 
aforefaid,  cut,  lopped,  and  topped  certain  of  the  bowlings  growing 
in  and  upon  the  faid  demifed  premifes,  for  and  under  pretence  of 
fuch  firing  ;  yet  they  the  faid  Stephen  Brown  and  Jofeph  Ray- 
ner,  the  defendants,  did  not  fpend  the  loppings,  toppings,  and  cut- 
tings  of  the  faid  laft-mentioned  bowlings  upon  the  Udd  demifed 
premifes,  according  to  the  form  and  efFeft  of  the  aforefaid  inden- 
ture €>f  leafe,  but  on  the  contrary  fpent  and  difpofed  of  the  fame 
el  fe  where,  and  other  wife  than  on  the  faid  demifed  premifes,  to 
wit,  at,  &c.  in,  &c.  contrary  to  the  tenor  and  effed  of  the  faid  in- 
denture, and  of  the  covenant  of  the  faid  Jofeph  Rayner  deceafed 
in  that  behalf:   And  the  faid  William  in  fa£l  further  faith,  that 
although  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the  defen* 
dants,  after  the  faid  afSgnment  fo  to  them  made  as  aforefaid,  and 
"whilft  they  were  fo  poueiTed  of  the  faid  demifed  premifes  as  afore- 
faid, and  whilft  the  faid  William  was  fo  feifed  of  and  in  the  faid 
reverfien  as  aforefaid,  did  frequently  cut  divers  of  the  quick  hedges 
of  the  faid  demifed  premifes,  having  ditches  belonging  to  thefamfc 
plaintiff,  they  the  faid  Stephen  Brown  and  Jofeph  Rayner,  the 
defendants,  did  not,  when  and  fo  often  as  they  cut  the  iaid  quick- 
hedges,  fcour  the  faid  ditches  fo  thereto  belonging  as  aforefaid,  or 
either  of  them,  lay  two  fpits  of  earth  upon  the  banks  thereof 
refpeflively,  for  the  nouriiliment  of  the  faid  quicks,  nor  did  they 
the  faid  Stephen  Brown  and   Jofeph  Rayner  preferve  the  faid 
quicks  as  much  as  in  them  lay,  but  omitted  and  negleSed  fo  to 
do,  and  on  the  contrary  thereof  wrongfully,  wilfully,  and  negli* 
gently  fuffered    and   permitted   the    fame    to  be   and   become 
proflrate,   choken  down,    out   of   repair,    and  in  decay,   con* 
trary  to  the  tenor  and  eflFed  of  the  aforefaid  indenture  of  leafe, 
and  of  the  covenant  of  the  faid  Jofeph  Rayner  deceafed  in  that  be- 
half, whereby  the  lands  which  fuch  quicks  and  hedges  belonged 
and  appertained,  and  which  were  thereby  formerly  inciofed  and  fe- 
parated  from  each  other,  became  and  were  laid  open,  and  in 
^confequence  thereof  the  faid  William  was  forced  and  obliged  to^ 
and  did  lay  out  and  expend  a  large  fum  of  money,  to  wit,  the  fum 
of  one  hundred  pounds,  in  and  about  the  repairing  and  making 
good  of  fuch  hedges  and  fences,  to  wit,  at,  &c.  in,  &c. ;  and  fo 
the  faid  William  faith,  that  the  (aid  Stephen  Brown  and  Jofeph 
Rayner  have  not  fince  the  (aid  affignment  fo  to  them  made  as  afore- 
faid  (although  often  requefted),  kept  the  faid  covenant  fo  made 
by  the  faid  Jofeph  Rayner  deceafed,  for  himfelf  and  his  afligns^ 
with  the  faid  Thomas  Kent  and  his  affigns,  but  have  broken  the 
lame,  and  to  keep  the  fame  with  him  the  faid  William  have  whol- 
ly neglected  and  refufed,  and  ftill  refufe  fo  to  do,  to  wit,  at,  &c« 
in,  &c.  ;  wherefore  the  faid  William  faith,  that  he  is  injured, 
and  hath  fuftained  damage  to  the  value  of  three  hundred  pounds, 
aad  therefore  he  brings  his  fuit,  &c.  V.  Lawes. 
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writing,  ztid  thereby  govt  and  bequeathed  the  faid  revcrfion  of 
the  faid  demifed  premifes,  with  the  appurtenances,  to  the  i»d 
Sarah ;  and  afterwards,  to  wit,  on  the  firft  day  of  December,  in 
die  year  of  Our  Lord  179I9  at  Croydon  afbrefaid,  in  the  counqr 
aforefaid,  the  faid  William  ShefFard  departed  this  life  without  al- 
tering or  revolcing  his  faid  will :  And  the  faid  Sarah  in   fad  fur- 
ther &ys,  that  afterwards,  to  wit,  on  the  twenty-fixth  day  of 
April,  in  the  year  of  Our  Lord  1792,  at  Croydon  afore&id,  in 
the  county  aforefaid  ;  that  the  faid  VVilliam  ShefFard  not  having 
appointed  any  executor  to  his  faid  will,  adminiftratrixof  the  goods, 
chattels,  and  credits  which  were  of  the  faid  William  Sheflard  (with 
bis  will  annexed),  was  by  John,  by  Divine  Providence  archbifhop 
of  Canterburyi  primate  of  all  England;  and  metropolitan,  to 
whom  the  granting  thereof  belonged,  granted  to  the  faid  Sarah, 
by  virtue  whereof  (he  the  faid  Sarah  afterwards,  to  wit,  on  the 
day  and  year  laft  aforefaid,  at  Croydon  aforefaid,  in  the  county 
aforefaid,  entered  into  the  faid  reverfion  of  and  in  the  faid  de* 
mifed  premifes,   with  the  appurtenances,  and  became  and  was, 
and  from  thence  hitherto  hath  been,  and  (lill  is  poffefTed  thereof  for 
the  refidue  of  the  faid  term  of  eightv-feven  years  then  to  come 
and  unexpired  therein,  (and  the  faid  Sarah  brings  here  into  court 
the  faid  letters  of  adminiflration  of  the  faid  archbiihop,  with  the 
will  annexed,  which  fufficiently  prove  the  granting  thereof  in  form 
aforefaid,  the  date  whereof  is  the  day  and  year  laft  aforefaid:  And 
the  faid  Sarah  further  fays,  that  the  faid  Cornelius  Bufby  being 
fo  pofFeffed  of  the  faid  demifed  premifes,  with  the  appurtenances, 
for  the  faid  term  fo  to  him  thereof  demifed,  during  the  continu- 
^^^  befor^     ance  of  the  faid  term,  to  wit,  on  the  day  of  ,  at  Croy- 

•ficr  the  deob  ^^  aforefaid,  in  the  county  aforefaid,  all  the  eftate  and  interefl  of 
ofShcfEard?  the  faid  Cornelius  Bufby  of  and  in  the  faid  demifed  premifes, 
came  to  and  v^fled  in  the  faid  James  Corrie  by  affignment  thereof, 
and  he  the  faid  James  Corrie  then  and  there  entered  into  and  upon 
all  and  lingular  the  faid  demifed  premifes,  with  the  appurtenances, 
and  became  and  was  pofFeffed  thereof:  And  the  faid  Sarah  in  hSt 
further  flm,  that  although  afterwards,  from  the  death  of  the  faid 
William  ShefFard,  and  after  (he  became  pofFeffed  of  the  faid  rever-- 
fion  of  the  faid  demifed  premifes,  and  whilfl  the  fame  remained 
in  the  occupation  of  the  faid  James  Corrie,  (he  the  faid  Sarah 
hath  well  and  truly  performed  and  fulfilled  all  things  in  the 
faid  firft -mentioned  indenture  of  leafe  contained  on  the  part  and 
behalf  of  the  faid  lefFors  and  their  affigns  to  be  performed,  ac- 
cording to  the  true  intent  and  meaning  thereof,  to  wit,  at  Croy- 
don aforefaid,  in  the  county  aforefaid  ^  yet  protefting  that  the  faid 
James  Corrie,  fince  the  aflignment  fo  made  to  him  of  the  faid  de« 
mifed  premifes  as  aforefaid,  hath  not  performed  or  fulfilled  any 
thing  in  the  faid  indenture  of  leafe  contained  on  his  part  and 
behalf,  as  fuch  affignee  as  aforefaid,  to  be  performed  and  fulfilled  : 
the  faid  Sarah  in  fa£t  fays,  that  on  the  twenty-fifth  day  of  Decern* 
ber,  in  the  year  of  Our  Lord  1795,  at  Croydon  aforefaid,  in  the 
county  aforefaid,  pounds  of  the  rent  aforefaid,  for  two  years 
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and  thr^^<»<tuartets  of  another  year  of  the  faid  term,  ending  on  the 
day  and  year  laft  aforefaid,  became  due  and  payable  from  the 
laia  James  Corrie  to  the  faid  Sarah,  according  to  the  form  and 
effed  of  the  (aid  indenture  of  leafe,  and  of  the  (aid  covenant  of 
the  faid  Cornelius  Bu(by  therein,  for  himfelf  and  his  affigns  in 
that  behalf  made  as  aforefaid ;  yet  the  faid  James  Corrie  (although 
often  requefted)  hath  not  paid  the  faid  rent,  or  any  part  there- 
of, to  the  £iid  Sarah,  but  hath  therein  wholly  failed  and  made 
default,  contrary  to  the  form  and  effeA  of  the  faid  indenture  of 
Icafe,  and  of  the  iaid  covenant  of  the  (aid  Cornelius  Bu(by  foir 
hidafelf  and  his  affigns  in  that  behalf  made  as  aforefaid^  to  the  da- 
mage of  the  faid  Sarah  of  pounds,  for  which  (he  brings  fuit^ 
&c.  Pledges  to  profecute  John  Doe  and  Richard  Roe* 
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Tiie  fads  of  this  cafe  are  ttot  a  lltth 
iplicatedy  but  I  think  I  have  fufficl- 
cntly  colk^ed  from  the  deedi  and  papers 
before  me,  that  all  the  rent  for  which  the 
^CtUm  is  brought  accrued  due  after  the 
death  of  William  Shrffard ;  if  fo,  I  am 
ci  «pinioD  that  Mrs.  Sarah  Sheffard,  hia 
widowy  muft  fue  as  his  aifisnee,  which 
Ihe  is  in  tionib^Aion  of  law,  whether  (he 
takes  the  rent,  after  it  is  recovered,  as 
adminiih^trix,  with  the  will  annexed, 
burins  widowhood,  or  in  her  own  right, 
at  legatee  of  the  reverfion  under  the  will, 
(which,  however,  does  not  fofllciently 
appear  from  my  inftruftions). 

The  receiver  appointed  by  the  court  of 
chancery  will,  1  think,  be  entitled,  on  a 
]xevioas  application  to  the  chancellor's 
orders  for  that  purpoic,  to  fue  in  this  ac- 
tion m  Mrs.  Sheffard*s  name  without  her 
txprefs  confent,  but  he  muft  fue  in  her 


name,  and  canH  fue  in  his  own  as  fuch 
receiver )  for  as  receiver  in  chancery  he 
has  no  legal  title,  Pitt  «^«  Snowden,  3. 
Atk.  350. 

Prefuming  ftill  that  Mrs.  Sheffatd  ti 
legatee  of  the  reverilen,  as  weH  as  admi* 
niftntrix  with  the  will  annexed  (but  if 
it  is  otherwife,  1  muA  be  fumiHied  with 
the  letters  of  adminiftration).  I  have  al. 
tefed  the  declaration  (from  the  form  iii 
which  it  was  oric^inally  conceived,  at  her 
fuit,  as  adminiftratrix  during  widow- 
hood, with  the  will  annexed),  iUtingthe 
ad^ion  to  be  at  her  fuit,  and  her  to  be  af- 
fignee  in  her  own  right ;  fo  that  in  its  pre- 
fent  form  the  adion  is  in  her  name,  as  af« 
fignee  in  the  fecond  decree  of  the  rever- 
fion of  a  chattel  intcreilagainflthe  affi;- 
nee  of  the  lelTee,  for  rent  accrued  during 
their  refpedlive  poflVlTions. 

Tho.  BAsaow. 


YORKSHIRE,  to  wit.    William  Weddcll,  efquirc,  affignee  Declaration    In 
of  Mary  Grevillc,  complains  of  James  Surnglehurft  and  Alice  his  covenant,  affig- 
wife,  which  faid  Alice  is  adminiftratrix  of  all  and  fingular  the  "^Ynft!J[!y^eof 
goods  and  chattels,  rights  and  credits  which  were  of  R.  S.  de-  ^^^  foi  "ent, 
ceafed,  who  died  inteftate,  being,  &c.  in  a  plea  of  breach  of  co-  andforfuffering 
Tenant :  for  that  whereas  before  and  at  the  time  of  the  making  of  premifes  to  b« 
the  indenture  of  leafe  hereafter  mentioned  to  have  been  made  by  ^^  ®^  rep«ir, 
the  faid  M.  G.  to  the  faid  R.  S.  the  faid  M.  G.  was  feifed  in  her 
demefne  as  of  fee,  of  and  in  the  feveral  premifes  hereafter  men^ 
tioned,  to  have  been  demifed  by  the  faid  M.  G.  to  the  laid  R.  S.; 
and  being  fo  thereof  feifed  by  a  certain  indenture  made  the  eighth 
day  of,  &c.  at,  &c.  in,  &c.. between  the  faid  M.  G.  of  the  one 
part,  and  the  faid  R.  S.  of  the  other  part  (<one  part  of  which  laid 
indenture,  fealed  with  the  feal  of  the  faid  R.  S.  he  the  faid  plain^* 
tiiF  now  brings  into  court  here,  the  date  whereof  is  the  day  and 
year  aforefaid),  (he  the  faid  M.  G.  for  the  confiderations  therein 
mentioned,  did  demife,  grant,  fet,  and  to  farm*lec  unto  the  faid 
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R.  S.  ^  all  that  dwelling-houre,  ftables,  turflhoaie,  and  gardeOi 
fituate,  lying  and  being  in  Toffido  aforcfaid^  with  the  appur- 
tenances thereunto  belonging,  and  all  and  all  manner  of  toidis 
and  tythes  arifing  therefrom,  and  then  in  the  poflef&on  of  the  fM 
R.  S.  his  undertenant,  undertenants,  or  afligns,  together  with  aH 
wzyf^y  waters,  watercourfes,  eafements,  prcmts,  commodities,  ad* 
vantages  and  appurtenances  to  the  aforefaid  premi&s,  or  any  pait 
thereof,  belonging  or  in  anywife  appertaining,  except  as  in  the 
faid  indenture  is  excepted,  to  have  and  to  hold  the  (aid  dwelling* 
houfe,  ftable,  turf-houfe  and  garden,  tenths  and  tythes  of  all  the 
demifed  premifes,  with  their  and  every  of  their  appurtenances 
(except  as  before  excepted)  unto  the  faid  R«  S.  and  his  siffigos, 
from  thenceforth  for  and  during  the  natural  lives  of  J,  R.  of  Tof* 
fido  aforefaid,  the  faid  R.  S.  and  L.  S.  (brother  of  the  Cud  lef- 
fee),  and  for  and  during  the  natural  life  of  the  longeft  liver  of 
them,  yielding  and  paying  therefore,  yearly  and  every  year  during 
the  faid  term^  unto  the  faid  M.  G.  her  heirs  and  aifigns,  theyear* 
ly.  rent  or  fum  of  one  (hilling  of  lawful  money  of  Great  Britain, 
at  the  feafts  of  the  Annunciation  of  the  BleiTed  Virgin  Mary  and 
St.  Michael  the  Archangel,  by  even  and  equal  portions,  withoot 
dedu£tion  or  defalcation  of  or  for  any  manner  of  rates,  taxes, 
or  other  payments  whatfoever ;  and  the  faid  R.  S.  for  himfelf,  his 
executors,  adminiftrators,  and  affigns,  and  every  of  them,  did 
covenant,  promife,  and  grant,  to  and  with  the  faid  M«  G«  her 
heirs  and  affigns,  and  every  of  them,  by  the  faid  indenture  in  man* 
ner  following,  that  is  to  lay,  that  he  the  faid  R.  S.  his  executors, 
adniiniftrators  and  affigns,  or  fome  or  one  of  them,  fhould  and 
would,  from  time  to  time,  and  at.  all  times  thereafter  during  the 
term  thereby  granted,  well  and  truly  pay  the  faid  yearly  rent  or 
fum  of  one  (hilling,  thereupon  referved  as  the  fame  fhould  be- 
come due  and  be  payable,  according  to  the  refervation  afore(aid, 
without  deduction  or  defalcation  of  or  for  any  manner  of  rates, 
taxes,  or  other  payments  whatfoever  ;  and  further  alfo  that  he  the 
faid  R.  S.  his  executors,  adminiftrators  or  affigns,  or  fome  or  one 
of  them,  (hould  and  would  from  time  to  time,  and  at  all  times 
thereafter  during  the  term  thereby  granted,  svt  his  and  their,  en 
fome  or  one  of  their  own  proper  cofts  and  charges,  well  and  faf- 
ficiently  repair,  uphold,  and  maintain,  amend,  preferve,  hedge, 
ditch,  fence,  cleanfe,  and  keep  the  premifes  thereby  demi(ed,  and 
every  part  and  parcel  thereof,  and  all  houfes  and  edifices,  walls, 
jiedges,  ditches,  gates,  bars,  pales,  bolts,  rails,  ftiles,  and  fences 
whatfoever,  when,  where,  and  as  often  as  need  (hould  be  and  re- 
quire, and  at  the  end  or  other  fooner  determination  of  the  terra 
thereby  granted,  the  fame  premifes,  and  every  part  and  parcel 
thereof,  being  fo  well  and  fufficiently  repaired,  upheld,  maintain- 
ed, amended,  preferved,  hedged,  ditched,  fenced,  fcoured,  cleanfed 
and  kept  into  the  hands  of  the  faid  M.  G.  her  heirs  and  affigns, 
quietly  and  peaceably  (hould  and  would  have,  furrender,  and  yield 
up,  together  with  all  doors,  locks,  keys,  bolts,  hooks,  binges, 
wainfcots,  partitions,  (helves,  glafs  windows,  gates,  bars,  pofts, 
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pales,  rails,  fliles,  fences  and  appurtenances  in,  upon,  and  belong-* 
ing  to  the  premifes  or  any  part  thereof,  without  fpoiling  or  defiic- 
ing  the  fame,  as  by  the  faid  indenture,  relation  being  thereto  had, 
may  amongft  other  things  more  fully  and  at  large  appear  ;"  by  vir- 
tue of  which  fiid  demifc  the  faid  R.  S.  afterwards,  to  wit,  on, 
&c.  entered  into  all  and  fmgular  the  faid  demifed  premifes  with  tho 
appurtenances  (except  as  aforefaid),  and  became  and  w^s  there-^ 
of  pofTeffed  for  the  faid  term  to  him  thereof  demife^  as  afore(ard,  the 
reverfion  thereof,  with  the  appurtenances,  belonging  to  the  faid 
A4.  G.  her  heirs  and  afligns ;  and  the  faid  R*  S,  being  fo  pof- 
fcffed  of  the  faid  demifed  premifes,  with  the  appurtenances  as 
aforefaid,  for  the  faid  term  fo  to  him  thereof  demifed  as  aforefaid, 
and  the  faid  reverfion  thereof,  with  the  appurtenances  belonging 
to  the  faid  M.  G.  as  aforefaid,  afterwards  and  during  the  continu- 
ance of  the  faid  demife,  to  wit,  on,  4fc.  at,  &c.  by  a  certain 
indenture  of  bargain  and  fale  then  and  there  made  between  the 
faid  M.  G.  and  F.  G.  of  the  one  part,  and  J.  C.  and  W.  R.  of 
the  other  part  (one  part  of  which  faid  laft-mentioned  indenture, 
fcaled  with  the  feal  of  the  faid  M.  G.  and  F.  G.  he  the  faid 
W.  W.  now  brings  here  into  court,  the  date  whereof  is  the  day  ' 

and  year  aforefaid) ;  the  faid  M.  G.  for  the  condderations  there- 
in mentioned,  bargained  and  fold  the  faid  reverfion  of  and  In  the 
faid  premifes,  with  the  appurtenances  (amongft  other  things)  to 
the  faid  J.  C.  and  W.  R.  to  have  and  to  "  hold  the  fame  to  the 
faid  J.  C.  and  W,  R.  their  executors,  adminiftrators  and  aifigns, 
from  the  day  next  before  the  day  of  the  date  of  the  faid  laft-men- 
tioned  indenture,  for  and  during*  and  unto  the  full  end  and  term 
of  one  year  from  thence  next  enfuing,  and  fully  to  be  complete 
and  ended,  as  by  the  faid  indenture  of  bargain  and  fale,  relation, 
being  thereto  had,  will  amongft  other  things  more  fully  ;ind  at 
large  appear ;"  ^j^  virtue  of  which  faid  laft- mentioned  indenture| 
and  by  force  of  the  ftatute  made  for  transferring  ufes  into  pof- 
feflion,  the  faid  J.  C.  and  W,  R.  became  and  were  poffefled  of 
the  faid  reverfion,  withr  the  appurtenances,  for  the  faid  term  fo  to 
them  thereof  granted  as  aforefaid,  the  further  reverfion  thereof^ 
with  the  appurtenances  belonging  to  the  fiid  M.  G.  and  F.  G- 
their  heirs  and  afligns,  and  being  fo  thereof  poffeffed,  and  the  faid 
further  reyerfion  thereof  belonging  as  aforefaid,  and  the  faid  R.  $• 
being  fo  poflefTed  of  the  faid  demifed  premifes,  with  the  appur«» 
tenances  as  aforefaid,  afterwards,  to  wit,  on,  &c,  at,  ifc,  by  2^ 
certain  indenture  of  releafe  then  and  there  made  between  the  (aid 
R.  G.  and  F.  G.  of  the  firft  part,  and  the  faid  J,  C.  and  W.  R. 
of  the  fecond  part,  and  R.  W.  of  tne  third  part  (one  part  of 
which  faid  indenture  of  releafe,  the  faid  W.  VV.  now  brings  here  , 

into  court,  the  date  whereof  is  the  day  and  year  aforefaid),  they 
the  faid  M*  C*  and  F.  G.  for  the  con fi derations  therein  mention* 
ed,  releafed  the  faid  further  reverfion  of  and  in  the  faid  demifed 
premifes,  with  the  appurtenances  (amongft  other  things)  to  the 
iaid  J.  C.  and  W.  R,  "  to  have  and  to  hold  the  lame  unto  the  faid 
J.  C,  ^d  W.  R.  their  heirs  and  alfigns,  to  fuch  ufes,  upon  fucb 
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trulls,  and  for  fuch  purpofes  as  were  and  are  in  the  faid  ioden^ 
turc  in  that  behalf  exprefled,  that  is  to  fay  (amongft  other  ufcs 
in  the  faid  laft-mentioned  indenture  fpecified)  to  the  ufe  (in  the 
firft  place)  of  the  faid  R.  W.  for  and  during  the  term  of  his  na* 
tural  life,  without  impeachment  of  wafte,  and  from  and  after  the 
determination  of  that  efiate,  then  to  the  ufe  of  the  (aid  J.  R.  and 
W.  C.  and  their  heirs,  during  the  life  of  the  (aid  R.  W.  upoa 
trufty  to  preferve  the  contingent  ufes  and  eftates  thereinafter  li- 
mitted,  and  from  and  after  the  deceafe  of  the  (aid  R,  W.  then  to 
the  ufe  and  behoof  of  the  (aid  T.  W.  therein  named,  for  and  dur- 
ing the  term  of  his  natural  life,  without  impeachment  of  wafte, 
^  and  from  and  after  the  determination  of  that  eilate,    then  to  the 

ufe  of  the  faid  J.  C.  and  W.  R.  and  their  heirs,  during  the  life 
of  the  faid  T.  W.  upon  truft,  to  preferve  the  contingent  u(es  and 
eftates  thereinafter  limited,  and  from  and  after  the  deceafe  of  the 
faid  T.  W.  then  to  the  ufe  and  behoof  of  the  lirft  fon  of  the  body 
of  the  faid  T.  W.  and  to  the  heirs  male  of  the  body  of  fuch  firft 
fon  lawfully  begotten,  remainder  to  the  fecond,  third,  and  ever^ 
other  fon  and  fons  of  the  body  of  the  faid  T.  W.  lawfully  if- 
fuing,  and  for  want  and  in  default  of  fuch  iiTue,  then  to  the  ufe  of 
the  (aid  J.  C.  and  W.  R.  and  their  heirs  upon  truft^  to  preferve 
the  contingent  ufes  and  eftates  thereinafter  limited,  with  remain* 
der  to  the  fecond  fon  of  the  body  of  the  faid   R.  W.  and  the 
heirs  male  of  the  body  of  fuch  fecond  fon  lawfully  ilHiing^  as  by 
the  faid  indenture  of  releafe,  relation  being  thereto  had  may  more 
fully  and  at  large  appear  :*'  And  the  faid  plaintiff  avers,  that  after 
the  making  of  the  faid  laft-mentioned  indenture,  and  during  the 
continuance  of  the  faid  demife,  to  wit,  on,  &c.  at,  &c.  the  (aid 
T.  W,  the  firft  fon  of  the  faid  R,  W.  died  without  ifTue,  leaving 
the  faid  W.  W,  fecond  fon  of  the  body  of  the  faid  R.  W.  law- 
fully begotten  him  furviving ;  and  that  afterwards,  to  wit»  on, 
&c.  at,  &c.  the  faid  R.  W.  died,  upon  whofe  death  the   (aid 
W.  W.  became  and  was,  and  from  thence  hitherto  hath  been, 
andftill  is  feifed  in  his  demefne,  as  of  fee-tail,  to  him  and  the  heirs 
male  of  his  body  lawfully  begotten,  of  and  in  the  faid  rever&on 
of  and  in  the  faid  demifed  premifes,  with  the  appurtenances,  to 
wit,  at,  &c. :  And  the  faid  W.  W,  avers,  that  the  faid  R.  S:  in 
the  aforefaid  indenture  of  leafe  named,  is  ftill  ov/ing,  to  wit,  at, 
&c. ;  and  although  he  the  faid  W.  W.  always,  fince  he  fo  be« 
came  feifed  of  the  faid  reverfion  as  aforefaid,  hitherto  hath  per- 
formed and  fulfilled  all  things  in  the  faid  indenture  of  leafe  con- 
tained on  the  part  and  behalf  of  the  faid  M.  G.  and  her  aiSgns  to 
be  performed  and  fulfilled  \  yet  protefting  that  the  (aid  R.  S.  in 
his  lifetime,,and  the  faid  J.  S.  and  Alice  his  wife  (ince  his  death, 
have  not  performed  or  fulfilled  any  thing  in  the  faid  indenture 
contained  on  the  part  and  behalf  of  the  faid  R.  S.  and  bis  execu- 
tors and  adminiftrators  to  be   performed  and  fulfilled,  the  (aid 
W.  W.  in  fa£l  faith,  that  a  large  fum  of  money,  to  wit,  the  fum 
of  four  (hilliogs  of  the  faid  yearly  rent  or  funs  of  one  (hilling 
in  the  faid  indenture  of  leafe  mentioned^  for  four  years  of  the  (aid 

term 


AGAINST  (ASSIGNEE  of)  lessee.  485 

term   in  that  indentyre   alfo  mentioned  elapfed   fince   the  faid 
'W.  W.  fo  became  feifed  of  the  fatd  revernon  as  aforefaid,  and 
ending  and  ended  on  the  feaft-day  of  the  Annunciation  of  the 
BleflTed  Virgin  Mary  A,  D.  1789,  and  then  becoming  and  being 
due  and  payable,  was  not  then  paid,  but  became  and  was,  and 
from  thence  hitherto  hach  been,  and  ftill  is  in  arrear,  unpaid,  and 
owing  unto  him  the  faid  W.  W.  contrary  to  the  tenor  and  elFeft 
of  the  faid  indenture  of  leafe,  and  of  the  faid  covenant  of  the  faid 
H.  S.  in  that  behalf  made  as  aforefaid,  to  wit,  at,  &c. :  And  the 
laid  W.  W.  further  faith,  that  the  (aid  R.  S.  in  his  lifetime,  and 
the  faid  J.  S.  and  Alice  his  wife  fince  his  death,  have  not,  nor 
have,   nor  hath  any  or  either  of  them,  fince  he  the  faid  W.W. 
became  fo  feifed  of  the  (aid  reverfion  of  and  in  the  faid  demifed 
premifes  as  aforefaid,  from  time  to  time,  and  at  all  times,  at  their 
or  any  or  either  of  their  own  proper  cofts  and  charges  well  and 
fufSciently  repaired,    upheld,  maintained,  amended,    preferved, 
hedged,    ditched,  fenced,  fcoured,  cleanfed,  and  kept  the  faid 
demifed  premifes,  and  every  part  and  parcel  thereof,  in  all  houfes^ 
edifices,  barns,  ftables,  walls,  hedges,  ditches,  gates,  bars,  pofts, 
pales,  rails,  ftiles»  and  fences  whatfoever,  when,  where,  and  as 
often  as  need  hath  been  and  required,  but  omitted  and  ncgle^ed  fo 
to  do,  and  on  the  contrary  thereof  the  faid  W.  W.  faith,  that  fince  he 
fo  became  feifed  of  and  in  the  faid  reverfion  as  aforefaid,  and  before 
the  exhibiting  the  bill  of  him  the  faid  W.  W.  to  wit,  on,  &c.  at, 
&c.  the  faid  demifed  dwelling-houfe,  ftables,  and  other  the  erec- 
tions, edifices,  and  buildings  belonging  to  the  faid  demifed  pre- 
mifes, and  every  part  and  parcel  thereof,  together  with  the  walls, 
gates,  &c.  of  and  belonging  to  the  faid  demifed  premifes,  with 
the  appurtenances,  became  and  were  refpedively  ruinous,  out  of 
repair,  proflrate,  fallen  down,  and  deftroyed  for  want  of  needful 
and  neceflary  repairing,  upholding,  and  maintaining  thereof,  and 
fo  from  thence  hitherto  have  remained  and   continued,  and  ftill 
doth  remain  and  continue,  and  the  faid  demifed  garden  alfo  then 
and  there  became  and  was,  and  from  thence  hitherto  hath  been, 
and  ftill  is  ruinous,  out  of  repair,    and   ufelefs,    for    want  of 
needful  and  proper  care  and  prefervation  thereof,  and  the  ditches, 
drains,  and  watercourfes  of  and  belonging  to  the  faid  demifed  pr&« 
mifes  became  and  were,  and  during  all  the  time  laft  aforefaid,  have 
been  and  ftill  are  refpedively  foul,  choaked  up,  and  ruinous,  for 
want  of  needful  and  neceflary  fcouring,  cleanfing,  and  repairing 
thereof,  contray  to  the  tenor  and  effect  of  the  faid  indenture  of 
leafe,  and  of  the  covenant  of  the  (aid  R«  S.  made  as  aforefaid  ; 
and  fo  the  faid  W.  W.  faith,  that  the  faid  R.  S.  and  the  faid  J.  S. 
and  Alice  his  wife  have  not  kept  with  him  the  faid  W.  W.  -the 
faid  covenants  fo  made  by  the  faid  R.  S.  as  aforefaid  (although 
often  requefted),  but  have  broken  the  fame,  and  to  keep  the  fame 
with  the  faid  W.  W.  as  fuch  aftignee  as  aforefaid  have  refufed, 
and  the  faid  J.  S.  and  Alice  his  wife  ftill  refufe  fo  to  do,  to  the 
damage  of  the  faid  J.  S.  of  two  thoufand  pounds  j  and  therefore  he 
brings  his  fuit,  V.  Law£s. 
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Dcclaipitton  for  Lansdown  1     SOMERSETSHIRE,  to  wit.    EdmundXanf- 

-!!!'''•  !^«"IY'  againft  ?down  complains  of  William  Beard,  being,  &c.  o^ 
nanty  in  not  re-       t>  lirii/-  ri  i  t 

pairing  the  win-      -DHARD.     J  a  plea  of  breach  or  covenant ;  for  that  whereas,  by 

dowtiforcom-  a  Certain  indenture,  made  on  the  fifth  day  of  September  I772»  at 
mitting  wafte,  Taunton,  in  the  faid  county  of  Somerfet,  between  the  faid  Ed- 
by  taking  away  xtiMxA  (by  the  name  of  E.  L.  of  Barnwell,  in  the  county  of  Sonicr- 
ine"*  windowl  ^^^  yeoinan),  of  the  one  piart,  and  the  faid  W.  (by  the  name  of 
ftiutter8,andrc-  W.  B.  of  the  fame  place,  taylor),  or  the  other  part,  (the  courtter- 
niovingandcar-  p'art  of  which  faid  indenture,  fealcd  with  the  feal  of  the  faid  W* 
Tying  aw»y  par-  thfe  faid  E.  now  brings  here  into  court,  the  date  whereof  is  the 
titioij.  fj^^^g  jjjy  ^j^j  yg^j.  aforefaid) ;  he  the  faid  E.  for  the  tonfidera- 

tions  therein  fnentlohed,  did  demife,  leafe,  and  to  farm  let  unto 
the  faid  W.  all  that  meffuage  or  tenement,  with  the  liable,  gar- 
den, and  orchard  to  the  fame  belonging,  fituate,  lying,  and  be- 
ing in  the  Well-ftrect  of  Barnwell  aforefaid,  then  in  t*ie  occupa* 
tiort  and  poffeffion  of  Edmund  Lanfdown,  fon  of  the  faid  E.  the 
plaintiff,  party   to  the   faid  indenture,  together   with    all   ways, 
paths,    paflages,    waters,    water-courfes,    commons,    eafemcnts^ 
profits,  and  i.ppurtenances  whatfoevcr  to  the  faid  mcflliage  or  tene- 
ment and  premifes  belonging,  or  in  any  wife  appertaining,  to  hold 
the  fame  with  the  appui'tcrtances,  to  the   faid   W.  his  executors, 
idminiftrators,  and  afligns,  from  the  twenty-fifth  dav  of  March 
iiext  enfulng  the  date  of  the  faid.  indenture,  for  and  during,  and 
unto  the  full  end  and  term  of  fourteen  years  from  thence  next  en- 
fiiing  2nd  fully  to  be  complete  and  ended,  if  the  faiJ  E.  the  plain- 
tiff, party  to  the  faid  Indenture,  (bould  happen  fo  long  to  live,  at 
and  under  the  yearly  rent  of  fcvcn  pounds  of  lawful  money  of 
Great  Britain,  payable  half  yearly,  by  half  yearly  and  equal  pay- 
llnents  ;  and  the  faid  W.  for  hinifclf,  his  executors,  admmiftrarors 
2lnd  aflignS,  did  thereby  covenant,  promife,  and  grant  to  and  with 
the  faid  £.  the  plaintiff,  his  executors,  adminiftrators,  andailigns, 
(amongft  other  things)  in  manner  and  form  following,  that  is  to 
fay,  that  he  the  faid  W,  his  executors,  adminiftrators,  and  aflignf, 
(houldand  would  keep  and  mtiintain  the  windows  in  good  and  fuf- 
iicient  repair,  and  leave  the  fame  in  fuch  good  and  funicier.t  re- 
pair at  the  tnd  of  the  faid  term  thereby  granted,  he  the  faid  E.  the 
plaintiff  firft   putting  the  (aid  windows   in  good  and  tenantable 
condition;  and  alfo  that  he  the  faid  W.  his  executors,  adminiflra- 
tors,  and  affigns,  fliould  not,  during  the  faid  term  thereby  grant- 
ed, commit  or  do,  or  caufe  to  be  committed  and  done,  any  wil- 
ful fpoil  or  wafte  to  the  faid  demifed  premifcs,  or  any  part  thereof 
as    by  the   faid  indenture    (relation   being  thereunto  had)  will 
amongft  other  things  more  fully  appear  5  by  virtue  of  which  faid 
indenture  the  fajd  VV.  afterwards,  to  wit,  on  the  twenty-fixth  day 
of  March  1773,  entered  into  the  faid  demifed  premifes,  with  the 
a'ppurtcnancts,  and  became  and  was  poffeffed  thereof,  and  con- 
tinued fo  pofl'cffpd  thereof,  until  the  end  and  expiration  of  the  faid 
term,  when  he  the  faid  W.  quitted  and  yielded  up  pojllilion  t\  the 
aforefaid  demifed  premifcs,  with  the  appurtenances,  to  the  faid  E» 
{he  plaintiff;  And  the  faid  E.  the  plaintiff  further  favs,  that  aj* 
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lihough  the  faid  £•  the  plaintiff,  afterwards,  to  wit,  Dn  the  (Sime 
twenty-fixth  of  March  i''73,  did  put  all  and  every  the  windows 
in  the  faid  demifed  premifes  into  good  and  tenantable  condition,  to 
vrity  at  Taunton  aforefaid,  in  the  county  aforefaid ;  and  although 
he  the  faid  E.  the  plaintiff,  always  from  the  time  of  the  making  of 
the  faid  indenture  hitherto,  hath  done,  performed,  and  fulfilled 
all  and  every  thing  in  the  faid  indenture  mentioned,  on  his  part 
and  behalf  to  be  done,  performed,  and  fulfilled,  to  wit,  at  Taun-* 
ton  aforefaid,  in  the  faid  county  ;  yet  protefting  that  the  faid  W,  * 
hath  not  done,  performed,  and  fulfilled,  any  thing  in  the  faid  in- 
denture contained,  on  his  part  and  behalf  to  be  done,  performed, 
and  fulfilled,  he  in  fad  fays,  that  the  faid  W.  did  not,  after  all 
and  every  the  windows  in  the  faid  demifed  premifes  had  been  put 
in  good  and  tenantable  condition  by  the  faid  E.  the  plaintiff,  as 
aforefaid,  at  any  time  during  the  continuance  of  the  faid  term, 
keep  and  maintain  the  fame  in  good  and  fufiicient  repair,  but  did, 
during  all  the  term  lad  aforefaid,  permit  and  fuffer  the  glafs,  lead, 
pullies,  frames,  and  other  parts  of  the  faid  windows  to  be  broken 
to  pieces,  ruinous,    in  decay,  and  out  of  repair,  for  want  of 
neceflary  and  needful  reparation  and  amendment  thereof,  and  the 
lame  being  fo  broken  to  pieces,  ruinous,  in  decay,  and  out  of  re- 
pair as  aforefaid,  at  the  end  and  expiration  of  the  faid  term,  de- 
livered and  yielded  up  to  the  faid  E.  the  plaintiff  as  aforefaid,  con* 
trary  to  the  form  and  efFc6t  of  the  faid  indenture,  and  of  the  cove- 
nant of  the  faid  William  fo  made  in  that  behalf  as  aforefaid  :  And 
the  (kid  E.  the  plaintiff  further  in  fad  fays,  that  the  faid  W.  after 
be  became  poffefFed  of  the  faid  demifed  premifes,  and  during  the 
continuance  of  the  faid  term,  to  wit,  011  the  firft  day  of  January 
1774,  and  on  divers  days  and  times  between  that  day  and  the  day 
of  exhibiting  the  bill  of  the  faid  £•  the  plaintiff  did  wittingly  and 
willingly  commit  and  do,  and  caufe  and  procure  to  be  committed 
and  done,  w^lle,  fpoil,  and  deflruf^ion  upon  the  faid  demifed 
premifes,  by  then  and  there  rooting  up,  grubbing  up,  flubbing 
up,  proflrating,  and  felling  divers  trees,  to  wit,  ten  apple  trees, 
ten  pear  trees,  ten  plumb  trees,  and  ten  cherry  trees,  of  great 
v^lue,  to  wit,  of  the  value  of  fifty  pounds,  then  growing  and 
being  in  the  orchard  and  garden,  to  the  faid  demifed  premifes  be- 
longing and  appertaining,  and  part  and  parcel  of  the  faid  demifed 
premifes,  and  taking  and  carrying  away  the  fame,  and  converting 
and  difpofing  thereof  to  his  own  ufe  j  and  alfo  by  then  and  there 
taking  down  and  breaking  down,  proftrating,  and  deftroying  di- 
vers windows-fhutters,  to  wit,  fix  window-fhutters,  of  and  be- 
longing to,  ai^d  part  and  parcel  of,  and  affixed  to  the  faid  meffu- 
age,  part  and  parcel  of  the  faid  demifed  premifes,  and  converted 
and  difpofed  thereof,    and  the  materials  thereof  coming  to  hks 
own  ufe  ;    and  alfo  by  then  and  there  pulling  down,  throwing 
down,  proftrating,  and  deftroying' divers  partition  walls,    and 
other  walls,  to  wit,  two  partition  walls,  and  two  other  walls, 
which  were  then  erected,  built,  and  fixed  in  and  upon  the  iai4 
premifesj   and  the  materials  thereof  coming,   takings  carrying 
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awaf ,  and  converting  and  difpofing  thereof  to  his  owii  uie,  to 
wit,  at,  &c. ;  and  fo  the  faid  £.  the  plaintiff  Giys,  that  the  hii 
W.  (although  often  requeued)  hath  not  kept  with  ban  bis  faid 
covenants  made  with  the  faid  E.  the  plaintifF^  but  hadi  broke  die 
fame,  and  to  keep  the  fame  with  the  ikid  E.  the  platntiflT,  hath 
hitherto  altogether  refuiedt  and  ftiU  doth  refufe,  to  the  d^mage^ 
&c.    Pledges,  &c.  Drawn  by  J.  Graham. 

Declaration  in  ANGLFSEA,  to  Wit.  Michael  Parry,  executor  of  Ac  laft 
covenant  by  an  will  and  teftament  of  Janet  Hughes »  widow,  deceafed,  who  was 
executor  of  a  devifee  of  Michael  Hughes,  deceafed,  complains  of  William 
f  ffcc"whrco*  ^»'^i*"™s,  of  a  plea  of  breach  of  covenant ;  for  that  whereas  one 
Tenanted  to  ^i^^^i^^l  Hughes,  fince  deceafed,  in  his  lifetime,  that  is  to  fay,  on 
keep  the  pre-  the  twelfth  day  of  November  1770,  at,  &c.  in,  &c.  and  long  be* 
mifes  in  repair,  fore.  Was  feifed  in  his  demefne  as  of  fee  of  and  in  the  premifes 
and  not  to  fet  hereinafter  mentioned,  and  being  fo  feifed  thereof,  by  a  certain 
f^c*"^^und  ""Venture  made  the  faid  twelfth  of  November,  iq  the  (aid  year  of 
for  ^afs  with-  Our  Lord  1770,  between,  &c.  &c.  [fet  forth  the  indenture,  which 
out  being  firft  was,  that  M.  H.  demifed  certain  premifes  for  a  term  of  years  to 
Ibwn  with  a  the  defendant  W.  W.  which  he  covenanted  to  keep  in  repair,  and 
quantity  of  do-  deliver  them  up  at  the  end  o^  the  term  in  good  repsur,  and  that  the  de^ 
pairln/'^  "***thc  ^^^^^^^  fliould  not  fet  down  any  of  the  arable  ground  for  grais  with- 
hedges  and  pre-  out  being  (irft  fown  with  a  fufficient  quantity  of  clover  J  as  by  the 
mifei ;  and  (or  faid  indenture,  amongft  other  things,. more  fully  appears;  by  virtue 
yielding  them  of  whi^h  faid  demife  he  the  faid  William  Williams  afterwards,  to 
"P  ^"^  ^^  j^*'  wit,  on  the  faid  twelfth  of  November  1770,  at  Beaumaris  afore- 
during  the  term  ^^*^»  '"  ^^  '^'^  County,  entered  into  and  upon  the  faid  demifed 
he  fet  down  a  premifes,  with  the  appurtenances,  and  became  and  was  poflefied 
part  of  the  land  thereof,  for  the  faid  term  to  him  thereof  demifed  as  aforeiaid,  the 
for  grafs  with-  reverfion  thereof  expedanton  the  determination  of  the  faid  demife, 
Xw7*"^  *°y  belonging  to  the  faid  Michael  Hughes,  and  his  heirs,  and  affignsj 

and  the  faid  William  being  fo  pofl'efied,  and  the  (aid  Michael  being 
fo  feifed  in  his  demeihe  as  of  fee  of  and  in  the  faid  reverfion  as 
aforefaid,  he  the  faid  Michael  afterwards,  to  wit,  on  the  fifth  day 
of  July,  in  the  year  of  Our  Lord  1780,  at  Beaumaris  aforefaid, 
in  the  faid  county,  duly  made  his  laft  will  and  teftament  in  writ* 
ing,  and  thereby  demifed  the  faid  reverfion  of  the  faid  demifed 
pfemifcrs  (amongft  other  things),  with  the  appurtenances,  to  the 
faid  Janet  Hughes  and  her  ailigns,  for  and  during  the  term  of  her 
natural  life,    with  divers  remainders  and  limitations  over,  and 
afterwards,  to  wit,  on  thefirft  of  Auguft  1780,  at,  &c«  died,  fb 
feifed  of  the  faid  reverfion  of  the  faid  demifed  premifes,  without 
having  altered  or  revoked  his  faid  will  \  after  whofe  death  the  (aid 
Janet,  by  virtue  of  the  faid  devife,  became  and  was  feifed  of  the 
faid  reverfion  of  the  faid  premifes,  with  the  appurtenances,  fo  de- 
mifed to  the  faid  William  as  aforefaid,  in  her  demefne  as  of  free- 
hoId»  for  and  during  the  term  of  her  natural  life,  and  continued  ib 
feifed  thereof  as  aforefaid,  continually  from  thence  until,  and  at, 
and  after  the  end  and  determination  of  the  fai4  term  by  the  faid  in* 
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iJenturei^antecl :  AndtheHtid  Michael  Parry,  executor  as  afore- 
laid,  in  hSt  fay<5,  that  afterwards,  and  in  the  lifetime  of  the  faid 
Janet,  fince  deceafeJ,  aid  after  (he  the  faid  Janet  became  feifed 
as  aforefaid,  he  the  faid  William  did  not,  at  his  proper  cofts  and 
charges,  from  time  to  time,  during  the  continuance  of  the  faid 
term,  well  and  fufficientTy  fupport,  fuftain,  amend,  and  maintain 
the  faid  feveral  mefTuages,  tenements,  pieces  or  parcels  of  land, 
and  premifes  by  the  faid  indenture  demifed,  and  all  and  every  the 
aforefaid  edifices  and  buildings,  in  and  with  all  manner  of  needful 
and  n^'ceflary  reparations ;  nor  did  he  the  faid  William  well  and  fuf<- 
ficiently  hedge,  ditch,  keep,  and  maintain  all  the  hedges,  ditches^ 
and  inclofures  of  the  faid  premifes,  in  and  with  all  manner  of 
neceflary  reparations,  from  time  to  time,  when  and  as  often  as 
occalion  required,  during  the  faid  term,  nor  alKthe  faid  premifes, 
fo  being  well  and  fufficiently  repaired,  fenced,  ditched,  cleanibd, 
made,  and  amended,  did  he  yield  up  and  leave  at'  the  end  of 
the  faid  term  unto  the  faid  Janet,  deceafed,  in  her  lifetime  ^ 
but  on  the  contrary  thereof,  the  faid  William  did,  during  the 
continuance  of  the  faid  term,  after  the  deceafe  of  the  faid  Michael 
Hughes,  and  after  the  faid  Janet  became  feifed  as  aforefaid,  to  wit, 
on  the  faid  firftof  Auguil  1780,  at,  &c,  permit  and  fufFer  the  faid 
mefluages,  tenement,  pieces  or  parcels  of  land,  and  premifes 
aforefaid,  and  all  the  aforefaid  edifices  and  buildings,  to  be  greatly 
ruinous  and  in  decay  in  the  doors,  floors,  windows,  ceilings, 
wainfcots,  joifts,  and  beams,  for  want  of  repairing  anci  amending 
the  fame  ;  and  alfo  permitted  and  fufFered  the  faid  hedges,  ditches, 
and  inclofures  of  tiie  faid  premifes  to  be  greatly  ruinous  and  in 
decay,  for  want  of  neceffary  amending,  fencing,  fcouring,  and 
cleaniing  thereof,  contrary  to  the  form  and  effeSt  of  the  faid  in- 
denture, and  the  faid  covenant  in  the  faid  indenture  fo  made  as 
aforefaid,  and  all  the  faid  premifes  fo  ruinous  and  in  decay  as 
aforefaid;  he  the  faid  William  afterwards,  at  the  expiration  .of 
the  faid  term,  and  after  the  deceafe  of  the  faid  Michael  Hughes, 
and  after  the  faid  Janet  became  feifed  as  aforefaid,  and  in  her  lik-m 
time,  delivered  up  and  yielded  up,  contrary  to  the  form  andefFeiS 
of  the  (aid  indenture,  and  of  the  faid  covenant  of  the  feid  William^ 
fo  made  as  aforefaid :  And  the  faid  Michael  Parry  further  in  faft 
lays,  that  afterwards,  and  after  the  faid  Janet  became  fo  feifed  as 
aforefaid,  and  during  the  continuance  ofthe  faid  term,  to  wit,  it% 
the  years  of  Our  Lord  1780,  1781,  1782,  1783,  1784,  and 
17859  did  refl,  put  by,  and  let  down  divers,  to  wit,  two  hundred 
acres  of  the  arable  land  or  ground,  part  and  parcel  of  the  faid  pre- 
mifes by  the  faid  indenture  demifed  ;  yet  the  faid  William  did  not^ 
at  any  time  during  the  tin^e  h&  aforefaid,  firft,  or  at  any  other 
time  whatfoever,  fow  the  faid  arable  land  or  ground  fo  refled,  put 
by,  and  let  down  as  aforefaid,  with  a  fufHcient  (quantity  of  clover 
or  common  grafs-feed,  meet  and  convenient  for  the  prefervatioi^ 
thereof,  but  on  the  contrary  thereof,  during  all  the  time  aforefaid, 
negleSed  and  refufed  to  fow  any  clover  or  common  grafs-feed  in 
and  upon  die  (aid  aurabl^  land  fo  reftedj^  put  by,  and  let  down  as 

aforefaid^ 
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aforefald,  contrary  to  the  form  and  effcA  of  the  laid  indenture 
and  of  the  faid  covenant  of  the  faid  William  fo  by  him  made  as 
aforefaid,  to  wit,  at,  &c.  j  and  ib  the  faid  Michael  Parry  iaysy 
that  the  faid  William  did  not  keep  his  faid  covenant  fo  made  wiA 
the  faid  Janet,  in  her  lifetime,  or  with  the  (aid  Michael  Parry,  as 
executor  as  aforefaid,  fince  her  deceafe,  but  hath  broken  the  lame, 
and  to  keep  the  fame  with  the  faid  Janet,  deceafed,  in  her  lifetime, 
and  the  (aid  Michael  Parry,  as  executor  as  aforefaid,  fince  her 
deceafe,  he  the  faid  William  wholly  refufed,  and  ft  ill  doth  refufe, 
to  the  damage,  &c. )  and  the  faid  Michael  Parry  brings  here  into 
court  the  letters  teftamentary  of  the  faid  Janet  Hughes,  by  which 
it  fufficiently  appears  to  the  court  here,  that  the  faid  Michael 
Parry  is  executor  of  the  laft  will  and  teftament  of  the  faid  Janet 
Hughes,  deceafed,  and  hath  the  execution  thereof,  &c.  Pledges, 
&c«  Drawn  by  J.  Graham. 


©edvatimi  by  MIDDLESEX,  f  W.  T,  late  of,  &c.  affignee  of  Enos 
^^ajSnft  afl  Smith  and  John  Pittman,  was  fummoned  to  anfwer  S.  J.  R.  and 
«gncc8  of  lef'  R«  M.  aiEgnees  of  W.  R.  deceafed,  in  a  plea,  that  he  keep  with 
fees,  for  general  them  the  Covenant  made  between  the  faid  W.  R.  and  the  faid  £•  S. 
dilapidations  on  and  J.  P.  for  themfelves  and  their  aflignees,  according  to  the 
•  Z"^*^^'    ^^'  force,  form,  and  effeft  of  a  certain  indenture  thereof  made  between 

paring '  a^'waU  ^^^  '^'^  ^^'  ^^   ^^  *^  ^"^  P^^^»   *"^  ^^^  '^"^  ^'  S*   ^^  J-  P-  ^^ 

^longing  to  the  Other  parti  and  thereupon  the  faid  S.  J.  R*  and  R.  M,  by 
fuchwh*rf,  af.  R.  L,  their  attorney,  complain,  for  that  whereas  the  faid  W.  R. 
ter  notice  upon  before  and  at  the  time  of  the  making  of  the  indenture  of  leafe, 
ttT**  **^^**for  ^^'*^^^^r  mentioned  to  have  been  made  between  him  the  faid 
that  purpof::.—  ^*  R-  ^  ^^  ^^'^  E-  S.  and  J.  P.  was  lawfully  pofieiTed  of  the 
Leflbr  poifcfied  feveral  premifes  thereby  demiftd,  with  the  appurtenances,  for  the 
for  a  icrm»  and  reft,  refidue,  and  remainder  of  a  certain  term  therein  then  to  conic 
•l^'^^P^'?"  and  unexpired,  to  wit,  the  term  of  fixty-one  years,  commencing 

t^^^ru^i^r  ^^^^  ^^^  '^^^  ^^y  ^f  April,  which  was  in  the  year  of  Our  Lord 
his  wiU,  and  a  '7  64,  and  theretofore  thereof  granted  by  fir  H.  T.  to  the  faid 
puichafer  of  a  W.  R.  by  virtue  of  a  certain  indenture  of  leafe  thereof  (amongft 
part  of  the  re-  other  premifes),  made  between  the  faid  fir  H.  T.  of  the  one  part, 

JloIh«  ^Tuch  ^"^  ^^^  ^^^^  ^'  ^-  °^  ^^^  ^*^'"  P*^^»  ^P^  bearing  date,  &cc,  i  and 
devifecs,  and  *^  f^*^  W.  R.  being  fo  thereof  poflcfl'ed  by  a  certain  indenture 
©nc  otht*r  plain*  of  leafe  made  in  the  lifetime  of  the  faid  W.  R,  to  wit,  on,  &c. 
tiir»  purchafcr  to  wit,  at,  &c.  between  the  faid  William  Reed,  deceafed,  of  the 
from  th«  af-  ^pp  pa|.^^  j^nj  ^}jg  (^i^j  E.  S,  and  J.  P.  of  the  other  part  (one  part 
tS^mmonV  of  which  fame  indenture  fealcd  with  the  fcalsof  the  faid  E.  S.  and 
tanknipt  iflucd  J«  P-  a"^  bearing  date  the  day  and  year  laft  aforefaid,  they  the 
againfl  a  perfon  faid  S.  J.  R*  and  R.  M.  now  bring  into  court  here),  he  the  (aid 
entitled  to  the  w,  R,  for  the  confiderations  therein  mentioned,  did  demifc,  leafe, 

*^^  Vh^'"*  lit  ^^^'  ^"^  ^^  ^^^^  '^^  ""'°  ^^^  ^*^  ^"  ^'  ^"^  J'  ^'  *'*  ^^*^  mefl'uage 
figito     *  "^* '•  Qf  ^gjjgjn^nt  and  dwclling-houfe,  and  all  and  fingular,  &c,  and 

W,R.thelc0c)r  ^jj  other  creftions  ^nd  buildings  ufqally  held  and  enjoyed  therewith, 
'^^IfoM^hc're-  fi^"^^^>  ftanding,  lying,  and  being,  at  or  near  a  certain  place 
Sue  of  a  t/rin  c^l^d,  i^c.  ^butting  ^lid  adjoining  towards  thQ  weft,  &c.  togc- 

ct  6 1  years  from  thCT 
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ther  with  all  cellars,  &c.  whatfoever  to  the  faid  mefluage  or  tene^* 
fnent,  or  dwelling^houfe,  buildings,  &c,  mentioned  to  be  by  the 
faid  laft-mentioned  indenture  demifed,  belonging  or  in  any  wife 
appertaining,  as  by  the  faid  feveral  prertiifes  were  in  the  tenure  or 
occupation  of  R.  S.  and  then  of  the  faid  b.  S.  and  J.  P.  and  were 
more  plainly  delineated  and  defcribed  in  the  plan  or  ground  plot 
thereof  unto  the  fame  indenture  annexed,  to  have  and  to  hold  the 
faid  mefluage,  tenement,  or  dwelling  houfe,  wharf,  &c.  and  a\l  Habendum  tor  ^ 
and  fmgular  other  the  premifes  mentioned  to  be  thereby  demifed,  years,  fromj  lr«. 
with  their  and  every  of  their  appurtenances,  unto  the  faid  E.  S»  *^* 
and  J.  P.  their  exerutors,  adminiftrators,  and  afligns,  from  the 
feaft  day  of  the  Annunciation  of  the  bleffed  Virgin  Marv  then  laft 
paft,'for  and  during  and  unto  the  full  end  and  term  of  fifcy-nine 
years  from  thence  next  enfuing,  and  fully  to  be  complete  and 
ended ;  yielding  and  paying  therefore  yearly,  and  every  year  dur-  ^tddmiitm^ 
ing  the  faid  term,  unto  the  faid  W.  R.  his  executors,  adminiftra- 
tors  or  afligns,  the  yearly  rent  or  fum  of  forty-feven  pounds  of 
lawful  money  of  Great  Britain,  the  fame  to  be  paid  during  the 
faid  term  of  fifty-nine  years  upon  the  four  moft  ufual  feafts  or  dayft 
of  payment  of  rent  in  the  year,  that  is  to  fay,  &c.  by  four  even  and 
equal  portions  the  firft  payment  thereof  to  begin  and  be  made  on, 
&c.  then  next  enfuing  the  date  of  the  faid  lad -mentioned  inden- 
ture ;  and  the  faid  £.  S.  and  J.  P.  did  by  the  faid  laft -mentioned  Covenant 
indenture  for  themfelves  feverally,  and  for  theif  feveral  and  ref- 
pecStive  executors,  adminiftrators  and  aifigns,   and  for  every  o( 
them,  covenant)  promife,  and  agree  to,  and  with  the  faid  W.  R» 
his  executors,  adminiftrators,  and  aHigns,  in  manner  following^ 
that  is  to  fay,  that  they  the  faid  £.  S.  and  J.  P.  or  one  of  them, 
their,  or  one  of  their  executors,   adminiftrators,  or  afligns,  or 
feme  or  one  of  them,  (bould  or  would  at  his,  their,  fome  or  ont 
of  their  own  proper  cofts  and  charges  at  all  times  during  the  faid 
term  by  the  {aid  lail-mentioned  indenture  granted,  as  often  as  need 
ihould  require,  well  and  fufficiently  repair,  uphold,  fupport,  main* 
tain,  amend,  pave,  purge^  fcour,  cleanfe,  empty,  and  keep  the 
faid  demifed  premills,  with  the  appurtenances,  and  all  new  erec^ 
tions  and  buildings  which  (hould  be  eredled  on  the  faid  demifed 
premifes  during  the  term  by  the  faid  laft-mcntioned  indenture  de- 
niif^d,  and  the  brick  wall  at  the  eaft-end  of  the  faid  thereby  demifed 
premifes  called,  &c.  and  all  other  brick  walls  and  fences  of  and  be- 
longing, or  thereafter  to  belong  to  the  fame ;  and  all  the  pave*- 
ments,  pods,  &c.  thereto  belonging,  or  which  (hould  thereafter 
belong   to  the   fame,  with  all  manner  of  needful  and  necelTary 
reparations,  cleanings,  fcourings,   and  amendments  whatfoever^ 
and  all  new  ere£lions  and  buildings  which  (hould  be  erected  as 
^forefaid  (damages  happening  to  the  fame  premifes,  or  any  part 
thereof  by  iire  only  excepted),  and  the  faid  demifed  premifes,  with 
the  appurtenances,  fo  being  in  all  thingi  well  and  fuflicientiy 
repaired,   uphold,    fupported,  maintained|  amended,  paved,  &c» 
(except  as  before  excepted),  together  with  all  the  doors,  &c.  and 
0)1  other  things  which  then  Were,  or  which  at  any  time  thereafter 
fJH^fing  the  term  thereby  granted^  (hould  be  any  ways  fixed  or 
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^ened  to,  or  fet  up  in,  or  upon  the  &id  dcmifed  prcmifes,  or 
any  part  thereof,  or  belonging  to  the  fame,  (hould  and  would 
at  the  end,    expiration,    or  other  fooner  determination  of  the 
term  thereby  granted,  peaceably  and  quietly  furrender  and  yield 
up  unto  the  laid  W.  R.  his  executors,  adminiftrators,  or  af« 
ftgnfi  ;  and  moreover,  that  it  (hould  and  might  be  lawful  as  well 
to  and  for  the  faid  W,  R.  his  executors,  adminiftrators,  and  af- 
figns,  as  for  the  head  landlord  or  landlords  of  the  faid  thereby  de- 
mifed  premlfes  for  the  time  being,  with  or  without  workmen,  or 
others  in  his  or  their  company,  four  times  in  the  year  during  the 
(aid  term,  at  feafonable  and-  convenient  times  in  the  day  time^ 
to  enter  and  come  into  and   upon  the   faid  premifes,    by   the 
iaid  laft-mentioned  indenture  demifed,  or  the  appurtenances  or 
ahy  part  or  parcel  thereof  to  view,  fearch,  and  fee  the  ftate  and 
conditions  of  the  repairs  thereof,  and  of  all  fuch  decays,  defe<%, 
and  wants  of  repairs  as  (hould  be  then  and  there  found,  to  give  or 
leave  notice  or  warning  thereof  in  writing  at  the  faid  demifed  pre- 
ihifes  to  or  for  the  faid  £.  S.  and  J.  P.  for  themfelves,  their  exe- 
cutors, adminiftrators,  and  afligns,  to  repair  and  amend  the  (ame 
within  the  fpace  of  three  months  then  next  following,    within 
which  faid  time  or  fpace  of  three  months  then  next  after  fuch 
notice  or  warning  fo  givjrn  or  left  as  aforefaid,  they  the  faid 
£.  S.  and  J.  P.  for  themfelves,  their  executors,  adminiilrators, 
and  afligns,  did  by  the  faid  laft-mentioned  indenture,  covenant, 
promife,  and  agree  to  and  with  the  faid  W.  R.  his  executors,  ad* 
mtniftrators,  and  ailigns,  to  repair,  amend,  and  make  TOod  all  and 
every  fuch  decays  and  wants  of  reparation  accordingly  (damages 
happening  thereto  by  (ire  as  aforefaid  excepted),  as  by  the  bid 
laft-mentioned  indenture,    reference  being  thereunto  had,  may 
(amongft  other  things)  more  fully  and  at  large  appear;  by  virtue 
of  which  faid  laft-mentioned  demife,  they  the  faid  £.  S.  and  J.  P. 
entered  into  all  and  fingular  the  faid  demifed  premifes,  with  the 
appurtenances,  and  became  and  were  thereof  po(reired  for  the  &id 
term  fo  to  them  thereof  demifed  as  aforefaid  (the  reveriion  thereof, 
with  the  appurtenances  belonging,  to  the  faid  W.  R.);  and  being 
fo  pofTeffed  thereof,  and  the  faid  reverfion  thereof,  with  the  ap« 
purtenances  belonj^ing  to  the  faid  W.  R.  as  aforefaid,  he  the 
(aid  W.  R.  after  the  making  of  the  faid  demife,  to  wit,  on,  &c. 
at,  &c;  duly  m^de  his  laft  will  and  teftament  in  writing,  and  did 
thereby  (amongft  other  things),  give  and  bequeath  unto  his  then 
wife,  A.  R.  for  and  during  the  term  of  her  natural  life,  his  (aid 
reverdon  of  and  in  the  faid  premifes  fo  by  him  demifed  to  the  faid 
£.  S.  and  J.  P.  as  aforefaid,  with  the  appurtenances;  and  from 
and  after  the  deceafe  of  his  faid  wife,  he  thereby  willed  and  di- 
re<5led  that  the  faid  reverfion  (and  premifes  fo  therein  before  by 
him  given  and  bequeathed  to  nis  faid  wife,  for  and  during  her  faid 
life),  (hould  be  applied  and  difpofed  of  in  fuch  manner  as  be  (hould, 
by  any  codicil  to  that  his  will,  dire6t  and  appoint ;  and  for  want  of 
fuch  codicil,  diredion,  or  appointment,  to  the  ufe  and  benefit  of  his 
fons,  J.  R.  and  the  faid  S.  J.  R.  and  his  daughter  M.  £•  (the  wife 
of  D.  £.  therein  before  married),  (hare  and  marc  alike  as  tenants  in 
common,  and  not  as  joint  Ccnaius;  and  the  faid  W.  R,  did  by  his 
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iaid  will  appoint  his  faid  Mo  fons  J.  R.  and  S.  J.  R.  and  his  fons* 
in-law  H*  D.  and  D.  E.  joint  executors  of  his  faid  will,  and  after- 
wards, to  wit,  on,  &c.  at,  &c.  the  faid  W.  R.  died  fo  entitled  Dies  without 
to  the  reverfion  of  the  faid  demifed  premifes,  with  the  appurtenances,  making  a  cali- 
and  without  altering  or  revoking  his  faid  will,  or  by  any  codicil  ^^ 
thereto,  directing  or  appointing,  or  in  any  manner  revoking  or 
altering  his  faid  bequeft  and  dire£lion  as  to  the  faid  reverfion  (after 
the  death  of  his  faid  wife  A.  R.) ;  and  upon  the  death  of  the  faid 
W,  R.  his  faid  will  was  duly  proved  by  the  faid  J«  R.  and  S.  J.  R,  will  prored  bf 
two  of  the  executors  therein  named,  who  then  and  there,  to  wit,  two  cxecuton, 
on,  &c,  at,  &c.  affented  to  the  faid  bequeft  fo  thereby  made  as  ^^  affented  to 
aforefaid ;  and  the  faid  A,  R,  thereupon  became  and  was  intitled  ^^^ow  becamo 
to  the  aforefaid  reverfion  of  and  in  the  faid  demifed  premifes,  with  emitted  for  life. 
the  appurtenances,  for  and  during  her  natural  life,  the  further  re- 
verfion thereof,  with  the  appurtenances,  upon  the  death  of  the  faid 
A.  R.  belonging  to  the  faid  J.  R.  S.  J.  R.  and  D.  E.  and  M, 
his  wife,  in  right  of  the  faid  Mary,  as  tenants  in  common  thereof, 
that  is  to  fay,  to  the  faid  J.  R.  as  to  one  undivided  third  part 
thereof,  to  the  faid  S.  J.  R.  as  to  one  other  undivided  third  part 
thereof,  and  to  the  faid  D.  E.  and  M.  his  wife,  in  right  of  the 
faid  M.  as  to  the  other  undivided  third  part  thereof;  and  the  faid 
A>  R*  remained  and  continued  fo  intitled  unto  the  faid  reverfion  of 
and  in  the  faid  demifed  premifes,  with  the  appurtenances,  until 
afteVwards,  to  wit,  on,  &c.  when  (he  the  faid  A.  R.died,  to  wit.  Widow dleii 
at  the  parifh,  &c.  upon  whofe  death  the  faid  J.  R.  S.  J.  R.  and  Plaintiflf  and  o-f 
D,  E.  and  M,  his  wife,  in  right  of  the  faid  M.  became  and  were  ***"  remainder 
entitled  to  and  poffeffed  of  the  (kid  further  (or  then  remaining)  re-  "J^J;*"*"'"'" 
veriion  of  and  in  the  (aid  demifed  premifes,  with  the  appurte- 
nances, as  fuch  tenants  in  common  thereof  as  aforefaid,  that  is  to 
lay,  the.  faid  J.  R.  of  one  undivided  third  part  thereof,  the  faid 
S.  J.  R.  of  one  other  undivided  third  part  thereof,  and  the  faid 
D*  £•  in  right  of  his  faid  wife,  and  fubjedt  to  his  difpofition  of  the  " 

other  undivided  third  part  thereof,  to  wit,  at  the  parifh,  &c.  in 
the  county,  &c. ;  and  the  faid  S.  J.  R.  and  R.  M,  in  fa(5l  fur- 
ther fay,  that  the  faid  D.  £•  and  M.  his  wife,  in  right  of  the  faid 
M.  being  fo  intitled  to  the  faid  reverfion  of  and  in  one  undivided 
third  part  of  the  faid  demifed  premifes,  with  the  appurtenances  as 
aforefaid,  he  the  faid  D.  £•  afterwards,  and  whilft  he  was  fo  in- 
titled,  to  wit,  on,  &c»  at,  &c.  became  and  was  a  bankrupt  D.£.becamet« 
within  the  true  intent  and  meaning  of  the  feveral  ftatutes  made  bankrupt, 
and  then  in  force  concerning  bankrupts  fome  or  one  of  them  ;  and 
being  fo  bankrupt,  a  certain  commiffion  of  bankrupt  under  the  Commifllon. 
great  feal  of  Great  Britain,  bearing  date  at  Weftminfter,  the  fantfe 
day  and  year  laft  aforefaid,  was  thereupon  awarded  and  iflued  forth 
againft  the  faid  D.  £.  directed  to  T.B.  &c.  gentlemen,  to  whom 
the  fame  was  then  and  there  delivered,  and  by  which  faid  commif- 
iion  our  (aid  lord  the  king  gave  full  power  and  authority  to  the 
iaid  T.  B«  &c.  three  or  four  of  them  to  proceed  according  to  the 
flatutes  concerning  bankrupts,  not  only  concerning  the  faid  bank« 
rupt  his  body,  lands,  and  tenements,  both  freehold  and  copyhold, 

goods 


494  COVENANT.—CASSIGNEES  of)  LESSOR. 

ffoods,  debts,  and  all  other  matters  whatfoever*  but  alfo  concern* 
ing  all  other  perfons  who  by  concealment,  claim,  or  other  wife, 
ihould  offend  touchinjg  or  concerning;  the  premifes,  or  any  part 
thereof,  againft  the  true  intent  and  purport  of  the  faid  ftatutes, 
and  to  do  and  execute  all  and  every  thing  or  things  whatfoever,  as 
well  for  and  towards  fatisfa£tion  and  payment  of  the  creditors  of 
the  faid  D.  £.  as  tpwards  and  for  all  other  intents  and  purpoTes 
Vfhatfoever,  according  to  the  order  and  provifion  of  the  faid  ila- 
Cutes,  as  by  the  faid  commifljon  (amongft  other  things)  more  fully 
appears;  and  the  faid  S.  J.  R.  and  R.  M.  further  fay^  that  the 
faid  D.  E.  having  fo  become  and  {(ill  continuing  to  befuch  bank- 
rupt as  aforefaid,  afterwards  and  after  the  iiTuing  the  commifilon 
of  bankrupt,  to  wit,  on,  &c.  by  a  certain  indenture  then  and  there 
made,  and  bearing  date  the  day  and  year  laft  aforefaid,  between 
Rcverflonal  af<  the  faid  T,  B.  &c.  the  major  part  of  the  commifiioners  named 
figninent  of  D.  and  authorifed  in  and  by  the  faid  commiflion  of  the  one  part,  and 
B.'8  third  part  one  D.  C.  of  the  other  part,  they  the  (aid  commi/lioners,  parties 
of  the  reverHon  jQ  ^^  j^jj  Jaft -mentioned  indenture,  by  force  and  virtue  of  the 
wifcT  ^^'^  commiflion,  and  of  the  faid  fevcral  a£ls  of  parliament,  and  for 

other  confiderations  therein  mentioned,  did  appoint  the  faid  D.  C. 
affignee  of  the  eftate  and  effefls  of  the  (aid  D.  E.  and   did  alfo 
thereby  order,  bargain,  fell,  difpofe,  aflign,  and  fet  over  unto  the 
(aidD.  C.  (amongfl  other  things),  the  faid  undivided  third  part  of 
the  faid  reverfion  of  and  in  the  faid  demifed  premifes,  with  the  ap- 
purtenances, to  which  the  faid  D.  £.  and  M.  his  wife*  in  right  of 
the  faid  M.  were  fo  entitled  as  aforefaid,  at  the  time  of  the  faid 
D.  E.  fo  becoming  bankrupt  as  aforefaid,  to  hold  the  fame,  with 
the  appurtenances,  unto  the  faid  D.  C.  his  executors,  adminif- 
trators,  and  afligns,  in  tru(l,  for  the  immediate  prefervation  there- 
of, and  to  and  for  the  ufe,  benefit  and  advantage  of  all  the  credi- 
tors of  the  faid  D.  £.  who  had  then  already  fought,  or  fhould 
thereafter  in  due  time  come  in  and  feek  relief  under  the  (aid  com- 
miiSon,  according  to  the  feveral  ilatutes  therein  mentioned,  or 
fome  or  one  of  them,  and  to  and  for  no  other  ufe,  truft,  intent,  or 
purpofe  whatfoever  j  by  virtue  of  which  faid  a(rignment  all  the 
KeverfiofMl  af.  cftate  and  intereft  which  were  of  the  faid  D.  £•  and  M.  his  wife, 
lignce    become  in  right  of  the  faid  M?ry,  of  and  in  the  faid  undivided  third  part 
tntiiled  to  fuch  of  the  aforefaid  reverfion  of  and  in  the  faid  demifed  premifes,  with 
*W  part.        ^i^g  appurtenances,  at  the  time  of  the  faid  D.  E.  becoming  bank- 
rupt as  aforefaid,  then  and  there  became  and  were  vefted  in  the 
(aid  D.  C,  and  being  fo  vefted,  and  the  faid  D.  £.  ftill  continuing 
bankrupt  as  aforefaid,  and  J.  B.  and  P.  N.  having  been  chofen 
Choice  of  af.  aflignees  of  the  eftate  and  efFe(5ls  of  the  faid  D.  E.  as  fuch  bank- 
Dsfl^ec  under  .  rupt  as  aforefaid,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
fhe  Gopmimon.  made  and  provided  afterwards  by  a  certain  other  indenture  made 
and  bearing  date,  &c.  between  the  faid  D,  C.  of  the  firft  part, 
the  faid  T.  B.  &c.  the  major  part  of  the  faid  commiifionefs  qamed 
and  authorifed  in  and  by  the  faid  commiflion  of  bankrupt,  of  the 
fccond  part,  and  the  faid  J.  B.  and  P.  N.  of  the  third  part,  he  the 
faid  p.  C.  by  the  dire£tioi>  of  the  major  part  of  (aid  commiiIzoDerS| 
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in  aiid  by  the  faid  comminion  named  and  authoriled  (teftificd  as  Farther  alRgn* 
therein  is  mentioned),  did  (for  the  confiderations  therein  fpecified),  m*^"^   ^o  .  ^^^ 
order,  bargain,  fell,  affien,  and  fet  over  unto  the  faid  J.  B.  and  .*^S"««* 
P.  N.  their  executors,  adminiftrators,  and  afSgns  (amongft  other 
things^,  the  faid  undivided  third  part  of  the  faid  revcrfion  of  and 
in  the  faid  demifed  premifes,  with  the  appurtenances,  to  which 
the  faid  D.  E.  and  M.  his  wife,  in  right  of  the  faid  M.  were  fo 
intitled  as  aforefaid,  at  the  time  of  the  faid  D.  E.  fo  becoming 
bankrupt  as  aforefaid  :  And  the  faid  commiffioners,  parties  to  the 
laid  laft-mentioned  aflignment  (being  the  major  part  of  the  faid 
commiffioners    in  and  by  the  faid  commifSon  named  and  au- 
thorifed),  did  (for  the  connderations  in  fuch  affignment  mentioned) ^ 
ratify  and  confirm  unto  the  faid  J.  B.  and  P.  N.  their  executors, 
adminiftrators,  and  ailigns,  fuch  undivided  third  part  of  the  faid 
revcrfion,  with  the  appurtenances  (amongft  other  premifes),   to 
hold  the  {ame,  with  the  appurtenances  unto  the  faid  J.  B,  and 
P.  N.  their  executors,  adminiftrators,  and  affigns,    upon  truft, 
neverthelcfs  for  the  ufe,  benefit,  fatisfaftion,  and  payment  of  all 
and  every  the  creditors  of  the  faid  D.  E.  who  had  then  already 
fought,  or  (hould  thereafter  in  due  time  come  in  and  feek  relief 
under  and  by  virtue  of  the  (aid  commiffion,  according  to  the  di- 
redlions  and  limitations  of  the  feveral  ftatutes  therein  mentioned, 
and  in  that  behalf  made  and  provided,  by  virtue  of  which  faid  laft- 
mentioned  aflignment  they  the  faid  J.  B.  and  P.  N.  as  fuch  af-  AiHgnees  be. 
fignees  of  the  eftate  and  efFefts  of  the  faid  D.  E.  as  aforefaid,  then  "^^^^  cntiUcd. 
and  there  became  and  were  at  the  time  of  the  execution  of  the  in* 
denture  hereafter  next  mentioned,  legally  intitled  to  the  faid  one 
undivided  third  part  of  the  revcrfion  of  and  in  the  faid  demifed  pre** 
mifes,  with  the  appurtenances,  to  which  the  faid  D.  £.  and  M. 
his  wife,  in  right  of  the  faid  M.  were  fo  as  aforefaid  intided  at  the 
time  of  the  faid  D.  E.  fo  becoming  bankrupt  as  aforefaid,  and  the  Afllgnees  con- 
faid  S.  J.  R.  and  R.  M.  in  fad  further  fay,  that  the  faid  J.  B.  and  vcy  D.  E/athird 
P,  N.  being  fo  intitled  to  the  faid  undivided  third  part  of  thepar«  to  plaint* 
faid  revcrfion,  fo  to  them  afligned  as  aforefaid,  by  a  certain  other  ^'  ^' 
indenture  made,  &c.  at,  &c.  between  the  faid  J.  B.  and  P.  N. 
of  the  one  part,  and  the  faid  R.  M.  of  the  other  part  (one  part  of 
which  faid  laft-mentioned  indenture,  fealed  with  the  feals  of  the 
faid  J.  B.  and  P.  N.  and  bearing  date  the  day  and  year  laft  afore- 
faid, the  faid  S.  J.  R.  and  R.  M.  now  bring  into  court  here), 
they  the  faid  J.  B.  and  P.  N,  for  the  confideration  in  the  faid  laft- 
mentioned  indenture  fpecified,  did,  and  each  of  them  did  bargain, 
fell,  affign,  transter,  and  fet  over  rents  to  the  faid  R.  M.  his  exe- 
cutors, adminiftrators,  and  afligns  (amongft  other  things),  the 
one  undivided  third  part  of  the  faid  revcrfion  of  and  in  the  faid 
demifed  premifes  fo  to  them  affigned  as  aforefaid,  and  all  the  eftate 
and  intereft  of  them  the  faid  J.'B.  and  P.  N.  therein,  to  hold  the 
fame,  with  the  appurtenances,  unto  the  faid  R.  M.  his  executors^ 
adminiilrators,  and  afligns,  from  thenceforth  for  and  during  ail  the 
then  reft,  refidue,  and  remainder  of  the  faid  term  of  iLxry-one 
years,  fo  granted  by  theiaid  indenture  of  leafe  of;  &c«  hereinbefore 

mentioned} 


4 


4^6  COVENANT.— (ASSIGNEES  or)  lESSOft. 

naimUF  R.  M,  mentioned,  by  virtue  of  which  (aid  laft-mentioned  aflignment,  tb6 

becomes     en.  f^id  R.  M.  then  and  there,  to  wit,  on  the  day  of  the  date  of  the 

^^^'^^irf  tU^ ''^'^  laft-mentioned  aflignmcnt,    at  the  parifh  aforefaid,  in  the 

^^^p^  *  county  aforefaid,  became  and  Was  and  from  thence  hitherto  hatfa 

been  and  ftill  is  entitled  to  the  faid  undivided  third  part  (b  to  him 

affigned  as  aforefaid  of  the  faid  reverdon,  wich  the  appurtenances, 

of  and  in  the  aforefaid  demifed  premifes,  with  the  appurtenances t 

And  the  faid  S.  J.  R.  and  R.  M.  in  fzSt  further  fay,  chat  the  faid 

J.  R.  being  (b  intitled  to  one  undivided  third  part  of  the  iaid  re- 

verfion  of  and  in  the  (aid  demifed  premifes  as  afore(aid^  with  the 

appurtenarKes,  afterwards  and  whllfl:  he  was  fo  intitled  by  certain 

articles  of  agreement,  indented,  made,  and  fully  agreed  upon, 

J.  It.   one  of  the  feventh  day,  &c.  at,  &c.  between  them  the  iaid  J.  R.  of 

Mrt'ro  the       P*"^^  ^^  which  laid  articles,  fealed  with  the  feal  of  the  faid  J.  R. 

plaintiff  S.J.  R.  suid  bearing  date  the  day  and  year  lafl:  aforefaid,  the  (aid  S.  J.  R« 

and   R.  M.   now   bring  into  court  here),  he  the  faid  J.   R. 

for    the    confiderations    therein    mentioned,    affigned,    afltiredi 

and  fct  over  unto  the  (aid  S.  J.  R.   (amongfl:  other  preaiifes)  all 

thdt  his  the  faid  J.  R.*s  one  undivided  third  part  of  the  faid  rever* 

(Ion  of  and   in  the  faid   demifed  premifes,    with  the  appuno- 

nances,  to  hold  the  (ame  with  the  appurtenances,  unto  the  fiiid 

S.  J.  R.  his  executors,  adminiftrators,  and  a(figns,  from  thence* 

'Whertbytiebe-  forth  for  and  during  all  the   term,  eftate,   and  intereft  of  the 

cooies   entitled  faid  J.  R.  therein  or  thereunto;  by  virtue  of  which  faid  laft« 

to   tbat    third  mentioned  affignment  he  the  faid  S.  J.  R.  then  there  became, 

to'i»**^2ifd  ^"^  ^*^^  ^"^  ^'''  ^^  entitled  to  the  faid  undivided  third  part  of  the 
P^g^  faid  reverfion  fo  aifigned  to  him  by  the  (aid  J.  R,  as  aforefaid,  and 

^  fo  from  thence  hitherto  hath  remained  and  continued,  and  ftilj  re* 

mains  apd  continues  fo  entitled  to  the  faid  undivided  third  part  of  the 
(aid  reverfion  fo  aifigned  to  him  as  aforefaid,  as  well  as  of  the  faid 
undivided  third  part  fo  veiled  in  him  under  and  by  virtue  of  the  (aid 
XrflVcs  intereft  will  of  the  faid  W.  K,  as  aforefaid,  to  wit,  at,  &c. :  And  the  (aid 
comes  to  de-  S.  J.  R.  and  R.  M.  in  hSt  further  (ay,  that  afterwards,  and  during 
fendmt  bj  a£~  jhe  fcid  term  fo  demifed  to  the  (aid  E.  S.  and  J.  P.  as  aforeiatd,  to 
tipmau.  wit,  on,  &c.  at,  &c.  all  the  eftate,  right,  title,  term  of  yean 
then  to  come  and  unexpired,  property,  intereft,  claim,  and  de- 
mand whatfoever  of  them  the  faid  £.  S.  and  J.  P.  of  in  and  to  the 
(aid  premifes  fo  to  them  demifed  as  aforefaid,  with  the  appurtenances, 
by  affignment  thereof  then  and  there  made,  legally  came  to  and 
vefted  in  the  faid  W.  T.  j  by  virtue  whereof  the  faid  W.  T.  after- 
wards, to  wit,  on,  &c.  at,  &c.  entered  into  the  (aid  demifed 
premiicb,  with  the  appurtenances,  and  became  and  was  from 
thence,  and  hitherto  hath  been,  and  ftill  is  thereof  poiiefled,  for 
the  reft,  refidue,  and  remainder  of  the  faid  term  fo  thereof  de- 
mifed to  the  faid  £.  S.  and  J.  P.  2S  aforefaid,  the  reveriion  there- 
of belonging  to  the  faid  S.  J.  R.  and  R.'M,  in  fuch  feveral  parts 
and  proportions  thereof  as  laft  aforefaid,  to  wit,  at,  &c.  $  and  al- 
though they  the  faid  S.  J.  R.  and  R.  M.  have  always  (ince  they 
fo  became  entitled  to  the  faid  reveriion  of  and  in  the  (aid  premifes 
(o  demifed  to  the  faid  £•  S.  and  J.  P.  in  fuch  parts  and  propor« 

tions 
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tions  thereof  as  laft  aforefaid,  hitherto,  well  and  truly  performed 
and  fulfilled  all  things  in  the  faid  indenture  of  leafe  thereof  to 
them  the  faid  £•  S.  and  J.  P.  contained,  on  the  part  and 
behalf  of  the  faid  W.  R.  and  his  affigns  to  be  performed  and 
fulfilled,  accordingto  the  tenor  and  efFe(^,  true  intent  and  mean- 
ing of  the  faid  laft-mentioned  indenture;  jet  protefiing  that  ProtdUtion. 
the  fiiid  W,  T.  fince  the  faid  alignment  of  the  faid  demifed 
premifes  unto  him  the  faid  W.  T.  as  aforefaid,  hath  not  perform- 
ed  or  fulfilled  any  thing  in  the  faid  laft-mentioned  indenture  con- 
tained, on  the  part  and  behalf  of  the  faid  £•  S.  and  J.  P.  and  their 
aifigns,  to  be  performed  and  fulfilled,  they  the  faid  S«  J.  R.  and 
R.  M.  in  hA  fay,  that  whilft  they  were  fo  entitled  to  the  faid  rever- 
fion  of  and  in  the  faid  demifed  premifes  in  fuch  parts  and  proportions 
thereof  as  laft  aforefaid,  and  fince  the  faid  affignment  of  the  faid 
demifed  premifes  unto  him  the  laid  W.  T.  as  aforefaid,  to  wit,  on, 
&c.  the  (aid  demifed  meiTuage  or  dwelling-houfc,  together  with  Sreacli. 
the  ftables,  &c.  thereto  belonging,  and  parcel  of  the  faid  demifed 
premifes,  were  out  of  repair,  ruinous,  and  in  great  decay  in  the 
walls,  &c.  and  in  other  parts  and  particulars  thereof,  for  want  of 
needful  and  neceflary  repairing,  amending,  and  upholding  thereof; 
and  the  faid  demifed  wharf  was  then  and  there  out  of  repair  and  in 
decay  in  the  land,  &c.  and  in  the  ground  and  foil  and  other  parts 
and  particulars  thereof,  for  want  of  needful  and  neceflary  repair- 
ing, amending,  and  upholding  the  fame>  and  the  drains,  &c.  of 
and  belonging  to  the  faid  demifed  premifes,  weif  flopped  up  and 
obflruded,  filled  up  and  choaked  for  want  of  needful  and  neceflary 
cleanfing  and  fcouring  thereof,  and  all  and  Angular  the  gates, 
pofts,  pales,  &c»  thereof  were  ruinous,  proftrate,  broken  down, 
and  in  great  decay,  for  want  of  needful  and  neceflary  repairing, 
&c.  ^thereof,  and  fo  from  thence  hitherto  hath  remained  and  con- 
tinued ,  and  in  particular  the  faid  S.  J.  R.  and  R.  M.  fay,  that  the 
/aid  brick  wall  in  the  faid  laft-mentioned  indenture  particularly 
mentioned  and  defcribed,  and  called  the  wharf-wall,  was  on  the 
day  and  year  laft  aforefaid,  greatly  ruinous  and  out  of  repair,  &c« 
contrary  to  the  tenor  and  efl^ect  of  the  faid  laft-mentioned  indenture 
of  leafe,  and  of  the  covenant  of  the  faid  £•  S.  and  J.  P«  in  that  be- 
half made  as  aforeiaid,  to  wit,  at,  &c. :  And  the  faid  S.  J.  R.  and 
R.  M.  in  fa6t  further  fay,  that  whilft  they  were  fo  refpe£tively  en- 
titled to  the  faid  reverfion  of  and  in  the  faid  premifes  fo  demifed  to 
the  iaid  £.S.  and  J.  P.  in  fuch  parts  and  proportions  thereof  as  laft 
aforefaid,  and  after  the  faid  aflignmentof  the  faid  demifed  premifes  to 
the  faid  W.  T.  as  aforeiaid,  to  wit,  on,  &c. ;  that  they  the  faid  , 
S.  J.  R.  and  R.  M.  at  a  convenient  and  feafonable  time,  in  the 
day  time,  and  under  and  by  virtue  of  the  p(f9fcr  for  that  purpofe 
contained  in  the  (aid  laft-mentioned  indenture,  did  with  work« 
men  enter  and  come  into  and'  upon  the  laid  wharf,  parcel  of  the 
faid  demifed  premifes,  to  view,  fearch,  and  fee  the  ftate  and  con- 
dition of  the  repairs  thereof,  and  upon  fuch  entry  and  view,  the  faid 
wall,  called  the  wharf-wall  hereinbefore  mentioned,  was  then  and 
there  found  to  be  fo  ruinous,  &c.  for  want  of  needful  and  necef- 
VoL.  iU.  K  k  fary 
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(kiy  repairing:,  amending,  and  upholding  thereof  as  afbret^d,  and 
to  then  and  there  want  repairs^  in  this,  to  wit,  that  the  &id  widl 
then  and  there  required,  and  it  was  neceflary  and  proper  to  take 
down  and  rebuild  the  fame  from  the  top  unto  the  level  thereof; 
ivhereof  and  of  which  fiiid  decay,  defeA,  and  want  of  reparation 
fo  then  and  there  found  by  them  the  faid  S.  J.  R«  and  R.  M.as 
aforefaid,  they  the  faid  S.  J.  R.  and  R.  M.  afterwards,  to  wit,  on, 
&c.  at,  &c.  left  and  save  notice  and  warning  in  writing  at  the 
faid  demifed  premifes  n>r  the  faid  W.  T*  and  by  fuch  notice  dil 
then  and  there  require  him  the  faid  W.  T.  to  repair  and  amend 
the  faid  wall  accordingly,  and  purfuant  and  according  to  the  afor^- 
faid  covenant  of  the  laid  £.  S.  and  J.  P.  in  that  l^half  made  as 
aforefaid,  within  the  fpace  of  three  months  then  following :  Yet 
the  faid  S.  T.  R.  and  R.  M.  in  fzA  further  fay,  that  the  faid  W.T. 
did  not,  within  the  faid  time  or  fpace  of  three  months  next  after 
the  faid  notice  or  warning  fo  given  and  left  for  and  to  bim  the  (aid 
W.  T.  as  aforefaid,  repair,  amend,  and  n:ake  good  the  faid  decay, 
^c.  in  and  as  to  the  faid  wall,  according  to  the  faid  notice  or 
learning,  or  in  any  other  manner  whatfoever,  but  omitted  and 
negleded  fo  to  do,  and  on  the  contrary  thereof,  continued  and 
fuffered,  and  permitted  the  faid  wall  to  be,  remain,  and  continue, 
and  the  fame  ftill  is  ruinous,  &c.  for  want  of  needful,  &c.  as 
aforefaid.  contrary  to  the  tenor  and  eiFe6^,  intent  and  meaning  of 
the  faid  laft-mentioned  indenture  of  leafe,  and  of  the  covenant  of 
the  faid  £.  S.  and  J.  P.  in  that  behalf  made  as  afore&id,  to  wit,  at, 
ice. ;  and  fo  the  faid  S.  J.  R.  and  R.  M.  fay,  that  the  faid  W.  T. 
(although  often  requeued)  hath  not  kept  with  them  the  covenant 
made  between  the  faid  E.  S.  and  J.  P.  for  themfelves  and  their  af- 
figns,  and  the  faid  W.  R.  deceafed  and  his  affigns,  but  bath  bro- 
ken the  fame,  and  to  keep  the  fame  with  die  iaid  S.  J.  R.  and  R.M. 
hath  wholly  refufed,  and  ftill  refufes,  to  the  damage  of  the  fiud 
S.  J.  R.  and  R.  M.  of  two  hundred  poynds  i  and  therefore  they 
bring  their  fuit.  V.  Lawes. 
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t)ecUration  Sn  NORFOLK,  to  Wit.  R.  K.  Complains  of  P.  B.  widow,  ad- 
eoveivMt,Leffor  miniftratrix  of  all  and  fineular  the  goods  and  chattels,  rights  and 
Jwjrof leflTef  for  ^^^^'^^  which  Were  of  J.  B.  deceafed,  at  the  time  of  bis  death, 
the  non.pay.  who  died  inteftate,  being,  &c.  in  a  plea  ofbritach  of  covenant; 
mcnt  of  rem  for  for  that  whereas  by  certain  articles  of  agreement  indented,  made, 
concluded,  and  agreed  upon  in  the  lifetime  of  the  (aid  J.  B.  de- 
ceafed, to  wit,  on,  &c.  at,  &c.  between  the  faid  P.  B,  (by  the 
rame  and  defcription  therein  mentioned)  of  the  one  part,  and  J.S. 
T.  B.  H.  G.  theTaid  J.  B.  deceafed,  M.  B.  W.  B-  &c.  &c. 
(by  their  feveral  and  refpedive  names  and  de(criptions  therein  alfo 
mentioned)  of  the  other  part  (one  pact  of  which  faid  indenture, 
fealed  with  the  feal  of  the  faid  J.  B.  the  faid  plaintiff  now  brings 
here  into  court,  the  date  whereof  is  the  day  and  year  afbre&id), 
reciting  amongft  other  things,  that  whereas,  &c.  &c.  [recite 
fuch  part  of  the  articles  as  is  neceiTary  to  explain  the  tei^ator's 
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covenant;  then  recite  the  covenants  ivhich  the  teftatorhas  broken^ 
2Uid  which  are  as  follow]  did  for  themfelves,  &c.  jointly,  &c. 
and  for  his  heirs,  &c.  covenant,  &c.  in  manner  following,  that 
they  and  every  of  them,  and  every  of  their  heirs,  &c»  Ihould  and  ' 

would,  on,  &c.  then  next  eofuing,  and  alfo  upon  each  and  every 
tenth  day  of,  &c.  in  everv  fucceeding  year,  during  the  (aid  term 
of  twelve  years,  well  and  truly  pay,  or  caufe  to  be  paid  to  the 
plaintiff,  his  executors,  Sic,  the  fum  of  one  (billing  and  fixpence 
an  acre  for  every  acre  of  land  lying  in  the  (aid  pari(h  of,  &c.  which 
he,  (he,  or  they,  or  his,  her,  or  their  heirs,  &c.  on  or  upon 
any  of  the  (aid  days  of  payment  during  the  (aid  tenn,  (bould 
for  the  year  (everally  take  to  farm,  or  have  in  occupation  as 
owner  or  tenant  thereof,  and  fo  in  proportion  for  any  lefs  quan- 
tity than  an  acre ;  and  alfo  that  for  every  twenty  (hillings  to  be 
paid  as  aforefaid^  as  a  coniideration  for  the  £ud  (hackage,  and  over 
and  above  the  fame,  they  the  iaid  J.  S.  and  the  others,  whofe  hands 
and  feals  were  and  are  to  the  (aid  articles  of  agreement  fubfcribed 
and  fet,  their  heirs,  &c«  (hould  and  would  alfo  pay  to  the  faid 
plaintiff,  his  executors,  &c.  yearly  and  every  year,  upon  the  feve« 
ral  days  above  mentioned  and  appointed  for  payment  of  the  faid 
Ihackage  money,  fuch  a  proportional  fum  of  money  as  they  (hould 
at  the  fame  time  pay  or  be  charged  with,  for  every  twenty  (hil- 
lings which  their  refpedive  lands  in  their  occupations  in  the  faid 
pari(h  (hould  be  aiTeffed  at,  in,  or  by  the  poor  rate  there,  and  fo 
in  proportion  for  any  lefs  fum,  as  by  the  (aid  articles  of  agreement, 
relation  being  thereto  had  will  amongil  other  things  more  ful- 
ly and  at  large  appear :  And  the  faid  plaintiff  in  fa&  (ays,  that  the 
(aid  J.  B.  after  the  making  of  the  £ud  articles  of  agreement,  and 
during  the  faid  term  of  twelve  years  therein  mentioned,  to  wit,  on, 
&c.  died  inteftate,  after  whofe  death,  and  during  the  faid  term  of, 
twelve  years,  adminiftration  of  all  and  fmgular  the  goods  and  chat- 
tels, rights  and  credits,  which  were  of  the  faid  J.  B.  deceafed,  at 
the  time  of  his  death,  was  duly  committed  to  the  faid  defendant, 
to  wit,  at,  &c. :  And  the  faid  plaintiff  in  h6\.  further  faith,  that 
the  faid  J.  B.  during  the  faid  term  of  twelve  years  in  the  £iid 
articles  of  agreement  mentioned,  that  is  to  fay,  A.  D.  1787,  and 
from  thence  until  and  at  the  time  of  his  death,  had  in  his  occupa- 
tion, as  tenant  thereof,  divers,  to  wit,  fixty-feven  acres  of  the  faid 
half  year  land  in  the  faid  articles  mentioned,  lying  and  being  in  the 
faid  pari(h  of,  &c. ;  and  although  upon  the  death  of  the  faid  J.  B. 
the  (aid  land  and  the  eftate  and  intereff  of  him  the  faid  J.  B.  there- 
in^  as  fuch  tenant  thereof  as  aforefaid  at  the  time  of  his  death, 
came  to  and  vefted  in  the  faid  defendant  as  fuch  adminiftratrix  as 
aforefaid ;  and  although  the  faid  defendant,  as  fuch  adminiftratrix 
as  aforefaid,  thereupon  entered  into  and  became  and  was,  and 
from  thence  hitherto  hath  been  and  (till  is,  in  the  occupation 
thereof,  as  tenant  thereof ;  and  although  (he  the  (aid  defendant 
hath  always  (ince  the  death  of  the  (aid  J.  B.  occupied  and  enjoyed 
the  (aid  land,  freed  and  difcharged  from  the  cxercife  of  the  faid 
right  of  common,  feeding*  or  (hackage*  to  which  the  (aid  plain* 
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tifF  was  fo  entitled  as  aforefaid,  and  hath  always  tifed  and  occupied 
the  fame  as  whole  year  land,  and  fed  and  depaftured  the  (ame  ac- 
cordingly, purfuant  to  the  terms  of  theaforefaid  articles  of  agreement 
in  that  behalf;  and  although  upon  the  faid  tenth  day  of,  &c.  to 
wit,  at,  &c.  a  large  fum  of  mon^'y  of  the  fatdihackage  moneyy  or 
yearly  fum  of  one  (hilling  and  fixpence  in  the  faid  articles  mention* 
ed,  to  wit,  the  fum  of  five  pounds,  being  at  and  after  the  rate  of 
one  (hilling  and  fixpence  an  acre,  for  each  and  every  acre  of  the 
faid  half  year  land  fo  occupied  by  the  faid  J.  B.  and  defendant  as 
afbrefaid,  became  and  was  due,  owing,  and  payable  from  the  laid 
defendant,  as  fuch  admtniftratrix  as  aforefaid,  to  the  faid  plaintiff 
for  the  then  next  enfuing  year  of  her  occupying  the  faid  lands,  as 
fuch  tenant  thereof,  to  wit,  the  year  next  enfuing  the  faid  tenth 
day  of,  &c.  A.  D.  1788 :  And  although  he  the  faid  plaintiff  hath 
always,  from  the  time  of  the  making  of  the  faid  articles  of  agree- 
ment, well  and  truly  performed  and  fulfilled,  all  things  therein  on 
his  part  and  behalf  to  be  performed  and  fulfilled,  according  to  the 
tenor  and  efFe<Si,  true  intent  and  meaning  of  the  faid  articles  of 
agreement,  to  wit,  at,  &c.;  yet  protefling  that  the  faid  defendant, 
adminiltratrix  as  aforefaid.  (ince  the  death  of  the  faid  J.  B.  hath 
not  performed  or  fulfilled  any  thing  in  the  faid  articles  of  agree- 
ment contained,  on  the  part  and  behalf  of  the  faid  J.  B.  and  his 
adminiftrators  to  be  performed  and  fulfilled,  the  faid  plaintiff  in 
fa6t  faith,  that  the  faid  defendant  did  not,  upon  the  faid  tenth  day 
of,  &c.  A.  D    1788,  at,  &c.  or  at  any  other  time,  pay  to  the 
faid  plaintiff  the  faid  fum  of  money  fo  on  that  day  becoming  and 
being  due  and  payable  to  him  the  faid  plaintiff  for  and  in  refped 
of  the  faid  half  year  land,  fo  by  her  and  the  faid  J.  B.  refpedivelv 
occupied  as  aforefaid,  but  omitted  and  negleded  fo  to  do,  and  fuN 
fered  and  permitted  the  fame  to  become  and  be,  and  the  fame  ilill 
is  in  arrear,  owing,  and  unpaid  to  him  the  faid  plaintiff,  contrary 
to  the  tenor  and  effect  of  the  faid  articles  of  agreement,  and  of  the 
faid  covenant  of  the  faid  J.  B.  in  that  behalf  made  as  aforefiud,  to 
wit,  at,  &c. :  And  the  fatd  plaintiff  in  hGt  further  faith,  that  al- 
though upon  the  faid  tenth  day  of,  &c.  in  the  faid  year  1788,  the 
(aid  defendant  paid,  and  was  their  and  there  rated,  affeffed,  and 
charged  to  the  poor  in  and  of  the  faid  parifb  of,  &c  for  and  in  re- 
fpe£i  of  the  faid  lands  fo  by  her  occnpied  as  aforefaid,  at  a  certain 
race,  to  wit,  at  the  rate  of  four  (hillings  in  the  pound  or  for  every 
twenty  fhillings  \  whereof  the  faid  defendant  then  and  there  had 
notice :  Yet  the  faid  defendant  did  not  upon  the  faid  tenth  day  of, 
&c.  in  the  year  1788  aforefaid,  or  at  any  other  time,  pay,  or 
caufe  to  be  paid  to  the  faid  plaintiff,  over  and  above  every  twenty 
(billings  fo  by  virtue  of  the  faid  articles  to  be  paid  for  the  (aid 
(hackage  tlierein  mentioned  as  aforefaid,  fuch  a  proportional  fum 
of  money  as  (he  the  faid  defendant  fo  at  that  time  paid  and  was 
charged  with,  for  every  twenty  (hillings  which  the  laid  lands  {o 
then  in  her  occupation  as  aforefaid  were  then  and  there  affeffed  at 
in  arid  by  the  poor  rate  there  as  afore^id,  but  then  and  there  vriiol- 
ly  rcfufed  and  negledted  fo  to  do,  and  a  large  fum  of  money^  to 

wit| 
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wit,  the  fum  of  twenty  (hillings,  is  ftill  wholly  due,  in  arrear,  and 
unpaid  from  the  faid  defendant  as  fuch  adminiftratrix  as  aforefaid, 
forand  in  refped  of  fuch  proportional  payment  as  aforefaid  to  the  faid 
plaintiiFfor  the  faid  year  of  the  faid  term  of  twelve  years  in  the  faid 
articles  mentioned  next  enfuing  the  faid  tenth  day  of,  &c.  in  the 
year  1788  aforefaid,  contrary  to  the  tenor  and  effedl,  true  intent 
and  meaning  of  the  faid  articles  of  agreement,  and  of  the  faid  cove* 
nant  of  the  &id  J.  B.  in  that  behalf  made  as  aforefaid,  to  wit>  at^ 
&c.:  and  fo  the  faid  plaintiff  faith,  that  the  faid  defendant,  ad- 
miniftratrix  as  aforefaid,  hath  not  kept  with  him  the  faid  plaintiff 
the  covenant  fo  made  by  the  faid  J.  B.  for  himfelf  and  his  admini- 
firators  as  aforefaid,  but  hath  broken  the  fame,  and  to  keep  the 
fame  with  the  faid  plaintiff  (he  the  faid  defendant,  adminiftratrix 
as  aforefaid,  hath  hitherto  wholly  negle£ted  and  refufed,  and  ftill 
refufes.    Damage.     Suiu  Pledges. 

V.  Lawss. 

* 

Firft,  Non  eft  faSium  \  fecond,  and  for  further  plea  as  to  the  piea,  peiform- 
(aid  breach  of  covenant  firft  above  ailigned,  the  faid  defendant,  by  ance, 
leave  of,  &c.  a^io  non  \  becaufe  (he  fays,  that  (he  the  faid  defend- 
ant, on  the  faid  tenth  day  of,  &c.  A.  D.  1788,  at,  &c.  did  well 
and  truly  pay  to  the  faid  plaintiff  the  fum  of  one  (hilling  and  fix- 
pence  an  acre  for  every  acre  of  half  year  land  lying  in  the  faid  parifh 
of,  &c«  which  (he  upon  the  faid  tenth  day  of  &c.  in  the  year  laft 
afore(atd>  did  for  the  year  then  enfuing  take  to  farm  or  had  in 
occupation  as  owner  or  tenant  thereof,  and  fo  in  pro]>ortion  for 
any  lefs  quantity  than  an  acre,  according  to  the  form  and  effedof 
the  (aid  articles  of  agreement,  and  of  the  covenant  of  the  faid  J.B, 
therein  in  that  refpedi  contained  \  and  of  this  the  faid  defendant  puts 
herfelf  upon  the  country  ,&c. :  A  nd  for  further  plea  as  to  the  faid  breach  sd  Plea, 
of  covenant  laftly  above  afiigned,  the  (aid  defendant  by  like  leave,  &c. 
a&ionQn\  becaufe  (he  fays,  that  the  faid  defendant,  on  the  faid  tenth 
dayof,&c.  A.D.  1788,  at,  &c.  did  pay  to  the  faid  plaintiff  over  and 
above  every  twenty  (hillings,  fo  by  virtue  of  the  faid  articles  to  be 
paid  for  the  faid  (hackage  therein  mentioned,  fuch  a  proportional 
fum  of  money  as  (he  was  at  that  time  charged  with  or  paid  for 
every  twenty  (hillings  which  the  lands  in  her  occupation  in  the 
faid  parUh  were  aflelled  at  in  or  by  the  poor  rate  there,  and  fo  in 
proportion  for  every  lefs  fum,  according  to  the  form  and  effe£l  of 
the  faid  articles  of  agreement,  and  of  the  covenant  of  the  faid  J.  B. 
therein  in  that  behalf  mentioned ;  and  of  this  the  faid  defendant 
puts  herfelf  upon  the  country,  &c. :  And  for  further  plea  &c.  &C  4th  Pica. 
£  A  plea  of  fet  off  for  goods  fold.] 

S.  Le  Blanc. 

Ml.  Lawb  t  drew  the  replication  to  that  plaintiff  was  not  indebted  to  defend* 
the  laft  pica  by  adding  thtfiml'aer  to  the  ant  in  nnd»  et  forma  aa  defendant  hath  ia 
three  firft  pleas  and  replying  to  the  laft,     his  laft  plea  ailedged. 

K  Ic  3  MIDDLESEX, 
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Declaration  by  MIDDLESEX,  to  Wit.  Samuel  Lindrelly  late  of,  &c.  af- 
affigoeebypur- (ignee  of  W.  A.  and  p.  A.  was  fummoned  to  anfwer  James 
*^?^^J^^"^^^'^ThobaId,  affignee  of  H.N.  and  S.  his  wife,  in  a  plea  that  Ac 
p2-lUmem  a-  ^'^  defendant  keep  with  him  the  faid  plaintiff  the  covenants  made 
gainft  aflignee  between  the  faid  H.  N.  and  S.  his  wife,  and  the  faid  W.  A.  and 
of  leffcc,  for  p.  A.  according  to  the  force,  form,  and  effed  of  a  certain  indcn- 
non-payment  of  ture  thereof  made  between  the  faid  H.  N.  and  S-  his  wife,  and 
rent,    not  re-  ^j^^  f^y  y^  ^       j  p  ^  ^^j  thereupon  the  faid  plaintiff,  by  A.  B. 

pairing,  yielding .  .        ^  ,  .  ,  •       *^      •    /•  "^ .  •        -  r 

up  prcmifcs  out  "'*  attorney,  comjMams,  that  whereas  before  and  at  the  time  of 
of  repair,  the  making  of  the  indenture  of  leafe  hereafter  mentioned  to  have 
ploughing     up  been  made  by  the  faid  H.  N.  and  S.  his  wife,  to  the  faid  W.  A. 

Xhelllld"  o**^^*^.^  ^'  ^' '  ^^^  ^^^^  ^'  ^'  *"^  ^-  ^^^  ^'^^^  "^^^^  jointly  feifed,  to 
verting  bio  ^il- ^^^»  ^"  ^^^^^  demefne  as  of  freehold,  for  the  term  of  their  natural 
hgemarHies and  lives,  ^^^  t^^  life  of  the  furvivors  of  them,  with  reverfion  in  fee^ 
marfli  ground,  to  wit,  to  the  heirs  of  the  faid  S.  if  (he  died  without  leaving  iflue 
whereby,  &c.  of  her  body  by  the  faid  H.  N.  lawfully  begotten,  of  and  in  the  fc- 
Lcflbr*^'  d  wf  ^^^*'  P^^"^*'^^  hereinafter  mentioned  to  have  been  demifed  by  them 

feifed  ibr  lives  ^^^  ^^^^  ^'  ^*   ^"^  ^*   ^^  ^^^  ^^^  ^'   ^*  ^"^  ^*  ^*  ^°^  being  fo 

and     furvivor,  thereof  feifed  by  a  certain  indenture  made  the,  &c.  at,  5ec.  be- 

with   reverfion  between  the  faid  H.  N.  and  S.  his  wife,  by  the  names  of,  &c.  (the 

in  fee  to  heirs  counterpart,  &c.  trofert  in  curia)  the  faid  H.  N.  and  S.  his  wife, 

Uig^wVhou*  i^  *"  confideration,  «c.  did  demife,  &c.  (recite  the  indenture  as£tf 

fue,  &c.  &c  &c.  ^^  ^^e  ^^^  ^f  covenants,  in  which  you  affign  breaches,  and  then  gp 

Leafe  to  w.  A.  On  as  follows)  :  And  the  faid  plaintiff  further  fays,  that  by  a  cer- 

and p.  A. grant- tain  indorfement  made  on  the  back  of  the  aforefaid  recited  inden- 

I  d  rf  ^"^^  ^^  leafe,  at  the  time  of  the  execution  of  the  aforeiaid  toden- 

tke  leafe,      °"  ^"'"^  of  leafe  the  faid  H.  N.  and  S.  his  wife  didconfent,  &c.  (here 

recite  the  indorfement,  and  then  go  on  as  follows),  as  by  the  fiiid 

recited  indenture  and  indorfement  fo  therein  made  as  aforesaid,  re* 

lation  being  thereunto  had,  may  amon^  other  things  more  fully 

Leflees  enter,    and  at  large  appear;  by  virtue  of  which  faid  demife  they  the  (aid 

W.  A.  and  P.  A.  afterwards,  to  wit,  on,  &c.  at,  &c.  entered 

into  all  and  fingular  the  faid  demifed  premifes,  with  the  appur- 

wercpoffcfled.   tenances,  and  were  thereof  pofleffed  for  the  faid  term  to  them 

thereof  demifed  as  aforefaid,  the  reverfion  thereof,  with  the  ap^ 

purtenances  belonging,  to  the  faid  H.  N.  and  S.  his  wife ;  and 

the  faid  H.  N.  and  8.  being  fo  feifed  of  the  faid  reverfion,  with 

the  appurtenances,  and  the  iaid  W,  A.  and  P.  A.  being  fo  pof- 

feffed  of  the  faid  demifed  premifes,  with  the  appurtenances  as 

H.N.  dies,  wife  aforefaid,  he  the  faid  H.  N.  to  wit,  on,  &c.  at,  &c.  died,  and 

fow'tued  ^^  '^^  ^^^^  ^-  ^-  '"'■vived  him,  by  means  whereof  the  faid  S.  N.  be- 
^^^  *^  *  *      camefolely  feifed  of  the  faid  reverfion,  with  the  appurtenances,  to 
wit,  for  the  term  of  her  natural  life,  with  fuch  reverfion  in  feCt 
and  the  faid  S.  N.  being  folely  feifed,  (he  the  faid  S.  N.  afterwards 
and  whild  the  faid  W.  A.  and  P.  A.  were  po(reffed  of  the  faid  de- 
mifed premifes,  with  the  appurtenances,  to  wit,  on,  &c.  at,  &c. 
She  dies  with-  died  fo  feifed  of  the  faid  reverfion,  with  the  appurtenanceSy  with« 
out  iflue.         out  leaving  any  ifllie,  of  her  body  lawfully  begotten  by  the  faid 
H.  N.  upon  whofe  death  the  ^id  reverfion  of  the  (aid  demifed 

premiiesy 
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preAiifes,  with  the  appurtenances,  defcended  and  came  to  fi.  J.  Defcent  of  the 
and  M,  J.  wife  of  P.  J.  formerly  M.  J.  as  heirs  atlawofthefaid  "^wfiontoBj. 
S.  N.  i  by  means  whereof  the  laid  B.  J.  M.  J.  and  M.  his  wife,  in  ^^^aLJ  ^l 
right  of  the  faid  M.  became  and  were  feifed  in  their  demefne  as  ^. 
of  fee,  of  and  in  the  faid  reverfion  with  the  appurtenances,  tOg  j  |^  j^^^j 
wit^  at,  &c. :  And  the  faid  plaintiff  further  fays,  that  the  faid  m.  in  right  of 
P.  J.  and  M.  his  wife,  and  B.  J.  being  fo  refpedlively  feifed  of  the  M.  his  wife, be. 
iaid  reverfion,  with  the  appurtenances  as  aforefaid,  and  the  faid  <?">«  ^«'f«*«  *«• 
W.  A.  and  P.  A.  being  fo  pofTefTed  of  the  faid  demifed  premifes^  ^' 
with  the  appurtenances  as  aforefaid,  afterwards,  to  wit,  on,  &c. 
a  marriage  was  intended  to  be  had  and  folemnized  between  the  Recital  of  a  mar- 
laid  B.  J.  and  one  W.  W.R.j  and  thereupon  afterwards,  to  wit,  rlage  intended  to 
on,  &c.  by  a  certain  indenture  of  bargain  and  fale  then  and  there  ^  ^^^  between 
made  between  the  faid  B.  J.  of  the  one  part,  and  R.  R.  and  J.Q.  ^  ^  ^ 
of  the  other  part  (one  part  of  which  faid  indenture,  &c.  &c.)  i^^^^^]/ 
the  faid   B.  J.  for  the  confiderations  therein  mentioned,  bar-  between  b.  j. 
gained  and  fold  one  undivided  moiety  of  the  faid  reverfion,  with  and  R.  R.  and 
the  appurtenances  (amongfl  other  things)  to  the  faid  R.  R.  and  J-  Q:^^^  ^  ^n- 
J.  Q.  to  have  and  to  hold  the  fame  unto  the  faid  R.  R.  and  J.  Q.  "^'f^"^  ""f^ 
their  executors,  &c.  from  the  dav  next  before  the  day  of  the  date  of         ^^  ^* 
the  faid  indenture  of  bargain  and  falc,  for  and  during,  and  unto  the 
full  end  and  term  of  one  whole  year  from  thence  next  enfuing,  and 
fully  to  be  complete  and  ended,  as  by  the  faid  indenture  of  bar- 
gain and  fale,  relation  being  thereto  had  may  more  fully  appear; 
by  virtue  of  which  faid  indenture  of  bargain  and  fale,  and  by  force 
€t  the  flatute  made  for  transferring  ufes  into  pofTeffion,  the  faid 
R.  R.  and  J.  Q^  became  and  were  pofTcfTed  of  the  laid  undivided  ^'^^"^f'*^ 
moiety  of  the  faid  reverfion,  with  the  appurtenances,  for  the  faid  mcicty  of  there- 
term  to  them  thereof  granted  as  aforefaid,  the  further  reverfion  verfion  for  one 
thereof,  with  the  appurtenances,  belonging  to  the  faid  B.  J.  and  year  the  rcver- 
bis  heirs  and  affigns ;  and  being  fo  thereof  pofTefFed,  and  the  faid  ^^^  io  B.  J. 
further  reverfion  thereof,  with  the  appurtenances,  belonging  as 
aforefaid,  afterwards,  to  wit,  on,  &c.  by  a  certain  indenture  of 
releafe  quadrupartite  then  and  there  made    between    the  faid  Releafe     fhmi 
W.  W.  R.  of  the  firfl  part,  the  faid  R.  J.  of  the  fecond  part,  b.  j.    of  the 
the  faid  R.  R.  and  J.  Q^  of  the  third  part,  and  J.  J.  and  A.  H.  moiety  to  R.R. 
of  the  fourth  part  (the  one  part  of  which  faid  lafl- mentioned  in-  ^^  J*  ^ 
denture,  fealed  with  the  feals  of  the  faid  W.  W.  R.  and  R.  J, 
be  the  faid  plaintiff,  &c»  &c.  reciting  the  faid  intending  mar- 
riage), (he  the  faid  B.  J.  with  the  confent  of  the  faid  W.  W.  R. 
teflified  by  his  being  a  party  to  and  executing  the  faid  indenture 
releafed  the  faid  further  reverfion  of  the  faid  undivided  moiety, 
with  the  appurtenances  (amongft  other  things),  to  the  faid  R.  R. 
and  J«  Q^  to  have  and  to  hold  the  fame  to  the  faid  R,  R.  and 
J.  Q^  their  heirs  and  affigns,  to  fuch  ufes,  upon  fuch  trufls^  and 
for  fuch  purpofes  as  are  in  the  faid  indenture  in  that  beh  »lf  ex- 
prefFed,  and  amongfl  others,  from  the  time  of  the  faid  marriage 
taking  effefl:,  in  trufi  for  the  faid  W.  W.  R.  for  and  during  the  term  In     tnift    for 
of  his  natural  life,  but  fubje£t  to  a  certain  provifo  therein  contained,  W-  ^»  R.  fub- 
whercby  it  wm  covenanted,  by  and  between  the  parties  thereto,  j^n^^^  *  ^ihJ^ 

^  '^  4  ^h*^  leafccstofcU,&c. 
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that  the  faid  R.  R.  and  J.  Q^  with  the  confent  of  the  bid 
W«  W.  R.  and  B.  might  fell  and  difpofe  of  the  £ud  undivided 
moiety  of  the  faid  reverfion^  with  the  appurtenances,  for  the  bell 
price  that  could  be  got  for  the  fame,  as  by  the  faid  indenture  of 
releafe,  relation  being  thereto  had  may  more  fully  appear ;  by 
^  means  whereof,  and  by  force  of  the  ftatute  made  for  the  tranf- 

ferring  of  ufes  into  pofieffion,  the  faid  R.  R.  and  J.  Q^  after* 
^•^' *°^  J*  ^  wards,  to  wit,  on,  &c«  became  and  were  feifed  in  their  dcrocfc, 

as  of  fee  of  and  in  the  faid  undivided  moiety  of  the  faid  reverfion, 

with    the  appurtenances,    as  aforeiaid,  with   power  to  fell  the 

Marriage     be.  ^^^^  ^^  aforefaid :  And  the  faid  plaintiff  further  faith^  that  after- 

twcenW.w.R.  wards,    to  wit,    on,  &c*   the  (aid    intended  marriage  between 

and  B.  J.  the  (aid  W.  W.  R,  and  R.  J.  took  cffe6U  and  was  had  and  fo- 

lemnized,  to  wit,  at,  &c. :  And  the  (aid  plaintiiF  further  faidi, 
that  the  faid  R.  R.  and  J.  Q.  being  fo  feifed  of  one  undivided 
moiety  of  the  faid  reverfion,  with  the  appurtenances  as  aforeiaid, 
with  power  to  fell  the  fame  as  aforefaid;  and  the  faid  P.  J.  and 
>  M.  his  wife,  in  right  of  the  faid  M.  being  fo  feifed  of  the  faid 

other  undivided  moiety  of  the  faid  reverfion,  with  the  appurte- 
nances as  aforefaid,  afterwards,  to  wit,  on,  &c.   by  a  certain 
Indenture   be-  Indenture  then  and  there  made  between  the  faid  P.  J.  and  M.  his, 

M*h?$wifc  and  ^^*  ^  '^^  ^"^  P^^^»  ^^^  ^*  ^'  °^»  ^^'  ^^  ^^  Other  part  (one 
M.S.  and  cove-  part  of  which  faid  indenture,  fealed,  &c.  &c.  the  faid  P.  J.  did 
nant  to  levy  a  covenant,  and  the  faid  M.  did  confent  and  agree  to  acknowledge 
AnetoM.  S.&C.  ;ind  levy  unto  the  (aid  M.  S.  and  his  heirs,  a  nnt  fur  connufance  de 

droits  b^c.  of  all  the  (aid « undivided  moiety  of  the  faid  reverfion, 
with  the  appurtenances,  by  the  defcription  in  the  &id  indenture 
fpeciiied,  which  faid  fine  it  was  thereby  declared  (hould  be  and 
enure  to  and  for  the  proper  ufe  and  behoof  of  the  faid  M.  S.  his 
heirs  and  aifigns  for  ever,  in  truft  to  and  for  the  only  proper 
For  the  nfe  of  ufe  and  behoof  of  the  faid  P.  J.  his  heirs  and  afligns :  And  the  faid 
^  ^*ftfor   if  P'^'"^*ff  ^"''*c'' '^•'^^j  that  afterwards,  in  Michaelmas  term,   in, 
faid  p.  T.  his  ^^*  ^^  ^^^  court  of  our  lord  the  now  king,  before  the  then  juf- 
lieinand afligns,  tices  of  the  bench  at  Weftminfter,  in  the  county  of  Middlefex,  a 
isG,  certain  fine  fur  connufance  de  droit  was  levied   in  due  form  of 

Fine  levied.  law,  in  purfuance  of  the  faid  indenture  made  by  the  faid  P*  J.  and 
M.  his.  He.  to  the  faid  M.  S.  of  the  faid  undivided  moiety  of  the 
(aid  reverfion,  with  the  appurtenances,  to  wit,  at,  &c. ;  by  means 
whereof  the  (aid  P.  J.  afterwards,  to  wit,  on,  &c.  became  and 
was  feifed  in  his  demefne  as  of  fee,  of  and  in  the  faid  undivided 
moiety  of  the  reverfion,  with  the  appurtenances,  and  being  fo 
thereof  feifed,  and  the  (aid  R.  R«  and  J.  Q.  being  fo  feifed  of  the 
(aid  other  undivided  moiety  of  the  faid  reverfion,  with  the  appur- 
tenances as  aforefaid,  with  power  to  fell  the  &me  as  aforefaid ; 
and  the  faid  W«  A.  and  P.  A.  being  fo  po(refred  of  the  faid  de- 
mifed  |>remifes,  with  the  appurtenances,  for  the  term  to  him 
thereof  demifed  as  aforefaid,  the  faid  P.  J.  afterwards,  to  wit,  on, 
r.  J.  dies,         ^c^  jjjgji   fo  {t\ki  of  and  in  the  faid  undivided  moiety  of  the 

faid  reverfion,  with  the  appurtenances,  upon  whofe  death  the  &me 
defcended  and  came  unto  J.  P.  J«   his  only  fon  and  heir  at 

laWf 
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law,  an  infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  leaving      ifloe 
age  of  fix^ccn  years,  to  wit,  at,  &c.  5  and  the  faid  J,  P.  J.  R.  R.  J-  ^-  J-  ^^'^ 
and  J.  Q^  being  fo  refpeftively  feifed,  and  the  faid  W.  A.  and  ^[^|"  "^ 
P.  A.  being  fo  poflefled  of  the  faid  demifed  premifes  as  aforesaid       ' 
for  the  faid  demifed  term,  the  faid  P.  A.  afterwards,  to  wit,  on,  P.  A.  one  tf 
&c.  died  fo   pofTefled,   and   the  (aid    W.  A.    then  and   there  ^e  ^^^^^^9  <ii«s» 
furvived  him,  and  the  faid  W.  A.  then  and  there  furvived  him  and  {f]^?^''  ^^^ 
became  folcly  pofTefTed  of  the  faid  demifed  premifes,  with  the  ap-  fokir^poicflW, 
purtenances,  for  the  then  refidue  and  remainder  of  the  faid  term  &c«ec.  &c. 
demifed,  to  wit,  at,  &c.  and  being  (b  folely  poflefled  for  the  term 
aforefaid,  and  demifed  aforefaid,  and  the  faid  J»P- J*  being  fo  feifed 
of  one  undivided  moiety  of  the  faid  reverfion,  with  the  appurte- 
rances,  and  the  faid  R.  R.  and  J.  Q^  being  fo  feifed  of  the  faid 
other  undivided  moiety  of  the  faid  reverfion,  with   the  appurte- 
nances aforefaid,  with  power  to  fell  the  fame  as  aforefaid  after* 
wards,  and  whilfl  the  faid  W,  A.  waspofleiTed  of  the  faid  demifed 
premiies,  with  the  appurtenances,  for  the  time  aforefaid  fo  demif- 
ed as  aforefaid,  to  wit,  at  a  parliament  of  our  fovereien  lord  the 
now  king,  holden  at  Weftminfter,  in  the  county  of  Middlefex,  by 
prorogation  in,  &c.  and  in  the  fixth  year  of  his  reign,  intituled, 
♦*   An  Aa,  &c.   (fet  forth    the   title    of    the  aS  v/r^j//w},  ^n  ift  of  ptr- 
reciting  (among  other  things),  that  the  faid  W.  W.  R.  and  P.  J.  J^?JJ"*  ^^ 
in  and  by  an  agreement  in  writing,  bearing  date,  &c.  contra^ed  to  fell  for  the  ufc 
with  the  faid  pTaintifFfor  fale  of  the  faid  farm  and  premifes,  at,  of  J.  P.  j. 
&c.  in,&c.  (being  the  premifes  aforefaid,  with  the  appurtenances)  Reciting  an 
at  and  for  the  price  or  fum  of  one  thoufand  pounds,  to  be  paid  on  asreemenc   be« 
or  before  Chriftmas  then  next,  and  the  purchafer  to  hold  the  pre-  'ween  w.w  R. 
mifes  from  Michaelmas  day  next  enfuing  the  date  of  the  aforefaid  ^  ^'^J*  ^  ^^ 
written  agreement :    And  whereas  alfo  reciting  tliat  the  (aid  P.  J.  plaintiff, 
departed   this  life  on,  &c.   before  the  faid  agreement  with  •  the  p  •  ..^  ^ 
faid  plaintiff  was  carried  into  execution;  and  alfo  reciting  the  the   agreement 
defcent   of   an  undivided  moietv  of   the  reverfion,    with    the  was  carried  into 
appurtenances,  to  the  faid  J.  P.  J.  as  the  only  fon  and  heir  of  the  execution. 
faid  P.  J.  fubjea  to  the  faid  contraft  for  fale  with  the  faid  plain-  ^^j^^^^'^'fA 
tiflF  being  carried  into  execution ;  and  alfo  reciting,  that  the  faid  ^^^\^ 
J«  P.  J.  on  his  attaining  the  age  of  twenty^one  years,  would 
have  a  power  and  abfblute  right  to  fell  and  difpofe  of  the  inheri-  That  J.  P.  J. 
tance  in  fee-fimple  of  the  faid  undivided  moiety  of  the  faid  rever«  when  of   age, 
fion  in  the    premifes  aforefaid,    with    the  appurtenances:    It  ^°"***    ^^ 
was  by  the  faid  ad  enabled,  that  the  aforefaid  undivided  moiety  or  ^^gj*  *  x!tM 
half-part  of  and  in  the  faid  demifed  premifes  (amongft  other  fuch  moiety, 
things),  with  the  appurtenances,  to  wit,  the  faid  undivided  moiety 
of  che  reverfion  aforefaid,  with  the  appurtenances,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  and  the  rever- 
fion and  reverfions,  and  remainder  and  remainders,  yearly  and  other 
rents,  ifTues,  and  profits  thereof,  and  every  part  and  parcel  there- 
of, and  all  the  legal  and  equitable  eflate,  right,  and  title,  vefled 
or  contingent  intereft,  property,  poffeffion,  claim  and  demand 
whatfoever  of  them  the  faid  M.  S.  and  J.  P.  J,  or  of  any  perfon 
or  perfons  for  them  or  any  of  them^  of,  into,  and  out  of  the  fame 

here- 
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hereditaments  and  premifes^or  any  of  them,  or  any  part  or 
IhoaM  be  veiled  thereof,  (hould  froni  and  after,  &c.  be  fettled  upon  and  vefted  in  the 
kiF.F.  and  J  F.  fame,  were  thereby  from  thenceforth  fettled  upon  and  vefted  in  F.F. 

^  ft^*!h^^^'hl"  ^»*^^-  ^"^  J'  ^'  ^^'  ^^'  ^^^^^  ^^^"  ^"^  affigns,  to  the  ufe  and  behoof 
SuW,  upon^  of  them  the  faid  F.F.  and  J.  F.  their  heirs  and  affigns  for  ever  upon 
payment,  &c.  truft,  that  they  the  faid  F.  F.  and  J.  F.  and  the  furvivor  of  them, 
kM  to  phintiff,  and  the  heirs  of  fuch  furvivor,  (hould  and  would,  upon  payment  of 
*^  a  moiety  or  half- part  of  the  faid  fum  of  one  thoufand  pounds  by 

the  faid  plaintiff,  his  heirs,  executors,  or  adminiftrators,  or  in 
cafe  he  or  they  ihould  decline  and  not  proceed  in  the  faid  pur- 
chafe,  then  upon  payment  of  a  moiety  of  the  fum  of  one  thou- 
fand pounds,  or  any  greater  fum  or  fums  of  money  by  any  other 
perfon  or  perfons,  who  with  the  approbation  of  the  faid 
M.  J.  during  her  life,  (hould  agree  to  purchafe  the  heredita* 
ments  and  premifes  fo  agreed  to  be  purchafed  by  the  faid  plaintiff 
as  aforefaid  unto  the  faid  F.  F.  or  J.  F.  or  furvivor  of  them,  or 
the  heirs,  executors,  or  adminiftrators  of  fuch  furvivor,  for  the 
purpofes  thereinafter  mentioned,  by  good  and  fufficient  convey- 
ances and  afTurances  in  the  law,  convey-  and  aiTure  the  afore&id 
undivided  moiety  or  half-part  of  and  in  all  and  every  the  aforefaid 
hereditaments  and  premifes  thereinbefore  mentioned  and  defcribed 
to  be  fituate,  lying  and  being  in,  &c.  being  the  premifes  aforefiiid, 
to  wit,  the  aforefaid  undivided  moiety,  &c.  and  contraded  for 
and  agreed  to  be  purchafed  by  the  faid  plaintifFas  aforefaid,  with 
their  and  every  of  their  rights,  members,  and  appurtenances,  and 
the  fee- Ample  and  inheritance  thereof  unto  and  to  the  ufe  of  the 
faid  plaintiff,  his  heirs  and  affigns,  or  unto  or  to  the  ufe  of  fuch 
other  perfon  or  perfons  who  fhould  contrad  and  agree 
for  the  purchafe  of  the  fame  premifes,  and  his  or  their  heirs  and  af- 
figns refpedively,  as  by  the  faid  ad,  relation  being  thereto  had. 
Will  (amongft  other  things)  more  fully  and  at  large  appear :  And 
the  faid  plaintiff  further  (aith,  that  after  the  making  of  the  faid 
ad,  to  wit,  on,  &c.  by  a  certain  indenture  of  bargain  and 
fale  then  and  there  made  between  the  faid  R.  R.  J.  Q^  F.  F.  and 
J.  F.  (with  their  refpedive  additions)  of  the  one  part,  and  the 
faid  plaintiff  of  the  other  pare  (one  part  of  which  faid,  &c.)  the 
faid  R.  R.  J.  Q^  J.  F.  and  J.  F.  for  the  confiderations  therein 
mentioned,  bargained  and  fold  the  whole  of  the  aforefaid  reverfion 
of  and  in  the  aforefaid  premifes,  with  the  appurtenances  (amongft 
other  things)  to  the  faid  plaintiff,  to  have  and  to  hold  the  fame 
unto  the  faid  plaintiff*,  his  executors,  adminiftrators,  and  affigns, 
from  the  day  next  before  the  day  of  the  date  of  the  faid  inden- 
ture of  bargain  and  (ale,  for  and  during,  and  unto  the  full  end  and 
term  of  one  whole  year  from  thence  next  enfuing,  and  fully  to  be 
complete  and  ended,  as  by  the  faid  indenture  of  bargain  and  fale, 
(relation  being  thereto  had)  may  more  fully  appear;  by  virtue  of 
which  faid  indenture  of  bargain  and  fa)e,  and  by  force  Of  the 
Plaintiff  poflef.  f^^^ute,  &c.  the  faid  plaintiff  became  and  was  pofTefied  of  the  whole 
led  ict  a  year,  of  the  faid  reverfion,  with  tne  appurtenances,  for  the  faid  term  to 
him  thereof  granted  as  aforefaid,  the  further  reverfion  thereof, 

with 
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Vnth  the  appurtenances,  belonging  to  the  faid  R.  R.  J,  Q^  F.  F. 
and  J.  F.  and  their  heirs  and  affigns,  and  being  fo  poffefled  thereof, 
and  the  iaid  further  reverfion  thereof,  with  the  appurtenances, 
belonging  as  aforefaid ;  and  the  faid  W.  A.  being  fo  poflTefled  of 
and  in  the  faid  demifed  premifes,  with  the  appurtenances  as  afore* 
faid,  afterwards,  to  wit,  on,  &c.  by  a  certain  indenture  of  re- 
leafe   then  and   there  made  between  R.  R.  and  J.  Q^  of  the  Rckafetoplain- 
firft  part,  the  faid  W.  W.  R.  and  B.  his  wife  of  thefecond  part,  tiff  from  truf. 
F.  F.  and  J.  F.  of  the  third  part,   and  the  faid  plaintiff  of  the  ***^ 
fourth  part  (the  one  part  of  which,  &c.)  for  and  in  confideration 
of  the  fum  of  five  hundred  pounds  of  lawful,  &c.  he  the  faid  R.  R. 
and  J.  QK  with  the  confent  of  the  faid  W.  W.  R.  and  B.  his 
wife,  teftified  as  therein  is  exprefled,  and  alfo  in  confideration  of 
the  fum  of  five  hundred  pounds  of  like  lawful,  &c.  to  the  faid 
J.  F.  and  J.  F.  making  together  one  thoufand  pounds  in  hand, 
well  and  truly  paid  by  the  faid  plaintiff  at  or  before  the  enfealing 
and  delivery  of  the  (aid  indenture  of  releafe,  and  for  the  confide- 
rations  therein  mentioned,  they  the  faid  R.  R.  and  J*  Q:,  by  the 
confent,  approbation,  and  dire&ion  of  the  faid  W,  W.  R,  and  B. 
his  wife,  teftified  as  therein  is  expreffed,  and  alfo  the  faid  F.  F. 
and  J.  F.  releafed,  and  the  faid  W.  W.  R.  and  B.  his  wife  con* 
firmed  the  faid  further  reverfion,  with  the  appurtenances  (amongft 
other  things)  to  the  faid  plaintiff,  to  have  and  to  hold  the  fame  unto 
the  faid  plaintiff,  his  heirs  and  a&gns  to  the  only  proper  ufe  and 
behoof  of  the  faid  plaintiff,  his  heirs  and  affigns  forever,  as  by  the 
(aid  indenture  of  releafe,  relation  being  thereto  had  may  (amongft  Plaintiff   (eUc4 
other  things)  more  fully  appear;  by  means  whereof,  and  by  the  "^^^** 
force  of  the  ftatute,  &c.  the  faid  plaintiff  became  and  was,  and 
fiill  is  feifed  in  his  demefne  as  of  fee  of  and  in  the  faid  rever- 
fion, with  the  appurtenances^  to  wit,  at,  &c.;  and  being  fo  feifed, 
and  the  faid  W.  A.  being  fo  poffeffed  of  and  in  the  faid  demifed 
premifes,  with  the  appurtenances,  as  aforefaid,  for  the  term  afore« 
(aid,  afterwards,  to  wit,  on,  &c.  all  the  eftate,  right,  title,  term 
of  years  then  to  come  and  unexpired,  property,  incereft,  claim, 
and'  demand  whatfoever  of  him  the  faid   W.  A.  of,  in,  and  to  ^'^'"i^!!i^^*'?! 
the   faid  demifed  premifes,   with  the  appurtenances,  by  affign- *^^^g^J^ 
ment  thereof,   then   and    there    legally    made,    came  to,    and 
vefted  in  the  laid  defendant  j  whereby  the  faid  defendant  after- 
wards, to  wit,  on,  &c.  entered  into  the  faid  demifed  premifes.  Defendant  poT* 
with  the  appurtenances,  and  was  thereof  pofleffed  for  therefidue  ^^'^^    ^^r  the 
of  the  laid  term  of  twenty-one  years  then  to  come  and  unex-  '^fi<*««  ^   ^ 
ptred,  the  reverfion  thereof,  with  the  appurtenances,  belonging  ^^*™* 
to  the  faid  plaintiff  and  his  heirs;  and  being  fo  thereof  poffeffed, 
and  the  faid  reverfion,  with  the  appurtenances,  belonging  to  the  Defendant  coo- 
£iid   plaintiff  as  aforefaid,  he  the  faid  defendant  continued    fo  cinues  in  pofi 
polTeffed  of  the  faid  demifed  premifes,  with  the  appurtenances,  feiTion to  the  end 
until   the  end,    determination,  and  expiration  of  the  faid  term  ^^  ^^^ '^'^ 
of  twenty-one  years,  which  faid  term,  by  courfe  of  time,  ended, 
determined,  and  expired  on,  &c.  according  to  the  ftile  and  com- 
putation of  time  now  ufed  within  this  kingdom,  being  the  feaft 
of,  &c«  according  to  the  old  ftile,  &c.  at  the  time  of  the  making 

the 
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die  faid  indenture  of  leafe,  to  wit,  at,  &c. ;  and  although  he  the 
faid  plaintiff  always,  from  the  time  of  the  making  the  (aid  inden* 
ture  of  rclcafc  from  the  faid  R.  R.  J.  Q^  W.  W.  R.  and  B.  his 
wife,  F.  F.  and  J.  F.  to  the  plaintiff,  until  the  end  and  decenni- 
p  f  b  '^^'^^^   ^^  expiration  of   the   faid  term  of   twenty-one  years, 

ylp;^>tjf  well  and  truly  performed  all  and  Angular  the  covenants,  mat* 

ters,  and  things  contained  in  the  faid  indenture  of  leafe  fo  made  by 
the  faid  H.  N.  and  S.  his  wife,  unto  the  faid  W.  A.  and  P.  A. 
on  the  part  and  behalf  of  the  faid  H.  N.  and  S.  his  wife,  and 
their  affigns,  to  be  performed  and  fulfilled  according  to  the  force 
and  effe^  of  the  faid  indenture,  and  of  the  covenants  of  the  hid 
Proteftationtbat  H.   N.  and  S.  his  wife    in  that  behalf,   to  wit,  at,  &c. ;    yet 
the     defendkm  protefting  that  the  faid  defendant,  fince  the  aifignment  made  to 
rj*?^  ^^"  him  as  aforefaid,  has  not  performed  or  fulfilled  any  thing  in  the 
faid  indenture. of  leafe  made  by  the  faid  H.  N.  and  S.  his  wife  un- 
to the  faid  W.  A.  and  P.  A,  and  their  afligns,  to  be  performed 
tftbreich,non-  ^^^  fulfilled  according  to  the  force  and  efFecl  of  the  faid  inden- 
paymemofrcm.  ture,  the  faid  plaintiff  in  h&  faith,  that  twenty-one  pounds  of  the 
Ifa  good  breach  faid  yearly  rent  or   fum   of  forty  two  pounds  (payable  the  laft 
be  not  affigncd,  y^^^  ^f  ^^^  f^^jj  demifed  term)  for  the  laft  half-year  of  the  faid  de- 
dcmurKmerallyl  "^^fed  term,  ended  on  the  firft  day  of,  &c.  according   to  the  old 
Wl  Ent.  I20. '  ffylC)  &c.  &c.  being  the  tenth  of.  Sec.  in  that  ^^ear,  according  to 
the  new  ftyle,  &c.  6cc.  to  wit,  at,  &c.  became  due  and  owing  from 
the  faid  defendant  to  the  faid  plaintiff,  and  ftill  are  in  arrear  and 
unpaid,  contrary  to  the  form  and  effe<El  of  the  faid  indenture  of 
leafe  fo  made  between  the  faid  H.  N.  and  S.  his  wife,  and  the 
(aid  W.  A.  and  P.  A.  and  of  the  covenants  aforefaid  of  the  faid 
W.  A.  and  P.  A.  in  that  behalf  made  as  aforefaid,  to  wit,  at,  &c. 
ad  breacb,  pre-  And  the  faid  plaintiff  further  fays,  that  after  he  became  icifed  of 
"fr*  *mlffur   ^^^  '^'^  ^^^^  ^^  '^®  ^^*^  premifes,  with  the  appurtenances,  and 
and'  buUdingi^  ^^^^  ^^^  f^*^  aifignment  to  the  faid  defendant,  to  wit,  on,  &c.  the 
Uc^  faid  capital  meffuage  mentioned  in  and  deniifed  by  the  faid  lail- 

mentioned  indenture  of  leafe,  and  the  barns,  ftables,  &c.   thereto 
belonging,  parcel  of  the  faid  demifed  premifes,  were  out  of  repair, 
ruinous,  and  in  great  decay  in  the  walls,  floors,  beams,  joifls, 
and  other  timbers  thereof,  and  in  the   roofs,  tilings,  ilatings, 
thatchings,  and  coverings  thereof,  and  in  the  ceilings,  wainfcot- 
ings,  doors,  door-cafes,  windows,  window- frames,  and  pavements 
thereof,  for  want  of  needful  and  neceflary  repairing  and  amend- 
Drains  belong'  ing  thereof,  and   the  drains,  gutters,  and  watercourfes    thereof 
iDsiotlieiaine,  were  flopped  up,  filled,  and  choaked  up  for  want  of  needful  and 
bed      &c       necelTary  cleanhng  and  fcouring  thereof,  and  all  and  fingular  the 
'  hedges,  ice.  &c.  of  and  belonging  to  the  lands,  parcel  of  the  faid 

premifes,  with  the  appurtenances,  were  ruinous,  proflrate,  broken 
down,  rotten,  and  in  great  decay  for  virant  of  needful  and  neceflary 

Breach  for  want  of  repairs  in  the  con-  dent,  is  certainly  the  beil,  for  upon  the 

djtion  of  the  covenant  is  fufficient,  LuL  defendant's  general  plea,    the    plaintiff 

329  $  but  fee  I.  Bac.  543.  and  the  way  would  ftill  be  bound  to  defcend  to  parti« 

tiiere  mentioned  agreeing  with  the  prece.  culars,  Cro.  Jac.  170. 
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repairing  and  amending  thereof,  and  all  and  fingular  the  ditches 
drains,  and  watercourfes  in  and  belonging  to  the  faid  land  were 
filled  and  choaked  up  with  filth,  mire,  dirt,  and  rubbifli,  for  want 
of  needful  and  neceflfarycleanfing  andfcouring  thereof,  although  the 
faid  plaintiff  was  always,  after  he  became  feifed  of  the  faid  premifes, 
and  during  the  continuance  of  the  faid  leafe,  ready  and  willing  to  aU  Plaintiff  readf 
low,  to  and  for  him  the  faid  defendant,  fufficient  rough  timber  |J^^^^^,  ^I"^ 
for  th.c  purpofe  of  repairing  and  amending  the  defed^s  aforefaid,  ^j^  ^^^  ^^^ 
as  far  as  the  fame  could  be  found  on  the  premifes,  to  be  taken  by  be  found  on  the 
the  alignment  of  the  faid  plaintiff*  according  to  the  tenor  of  the  premifes*  to  bt 
faid  indenture  of  leafe  fo  made  by  the  feid  H.  N.  and  S.  his  wife  ^^cnbyaiDj^ 
to  the  faid  W.  A,  and  P»  A.  and  the  faid  feveral  premifes fo  being  *"*"'* 
out  of  repair,  ruinous,  and  in  decay,  foul,  choaked  up,  flopped 
up  and  obflruded  for  want  of  needful  and  neceffary  repairing, 
amending,  cleaning  and  fcouring  thereof,  he  the  faid  defendant 
fuffered  and  permitted  the  fame  to  be  and  continue  out  of  re-  permitted    the 
pair,  ruinous,  and  in  great  decay,  foul,  choaked  up,  and  obftrud-  Ametooootinoe 
cd  from  thence  until  the  end  and  expiration  of  the  (aid  demifed  ®"*®f«P**''i 
term,  and  at  the  end  and  expiration  thereof,  left  and  yielded  up  .yicltUn;  up  the 
the  fame  premifes  to  the  faid  plaintiff  fo  out  of  repair,  &c.  con-  ^™«^*  <'^«- 
trary  to  the  tenor  and  effed  of  the  faid  indenture  of  leafe,  and  ^^*  *^ 
of  the  aforeiaid  covenant  of  the  faid  W.  A.  and  P.  A.  made  in 
that  behalf  as  aforefaid,  to  wit,  at,  &c. :  And  the  faid  plaintiff 
further  faith,  that  the  faid  defendant,  after  the  faid  plaintiff  fo  be* 
came  feifed,  and  after  the  faid  affignment  to  the  faid  defendant, 
and  during  the  continuance  of  the  aforefaid  term  in  one  year,  to  3d  breach,  fcr 
vrtt,  on,  &c.  ploughed  up,  broke  up,  and  converted  into  tillage,  pi^us^ing  above 
and  in  that  year,  to  wit,  in,  &c.  had  and  ufed  in  tillage  above  ^^**^]jj* 
and  more  than  one- half  of  the  lands  demifed  by  the  faid  indenture  ditiomil^m/cC 
made  between,  &c.  as  aforefaid,  to  wit,  fifteen  acres  over  and  five  pounds  an 
above  the  one -half  of  the  faid  lands;  by  means  whereof,  and  ac-  acre  aocrued; 
cording  to  the  tenor  of  the  faid  laft«mentioned  indenture,  and  of 
the  faid  covenant  of  the  faid  W.  A.  and  P.  A.  by  them  in  that 
behalf  made  as  aforefaid,  a  further  rent,  to  wit,  a  rent  or  fum  of 
feventy*five  pounds,  bein^at  and  after  the  rate  of  five  pounds  an 
acre  for  every  acre  of  the  laid  fifteen  acres  of  land  fo  ploughed, 
&c.  payable  from  the  (aid  defendant  to  the  (aid  plaintiff,  and  that 
the  faid  laft-mentioned  rent  fo  becoming  payable  as  aforefaid,  fe- 
venty-iive  pounds  for  the  faid  fifteen  acres  of  land  fo  ploughed, 
&c.  did  on,  &c.  (according  to  old  flyle  aforefaid),  in,  6cc.  being 
the  tenth,  &c.  in  the  year  (according  to  new  llyle  aforefaid),  at 
and  on  that  feafl-day,  &c.  become  due  and  payable  from  the  &id 
defendant  to  the  faid  plaintiff,  and  the  fame  is  f^ill  in  arrtrar  and 
unpaid,  &c.  (as  before) :  And  the  faid  plaintiff  further  faith,  that 
the  faid  defendant,  after  the  faid  plaintiff  fo  became  feifed  as  afore-  ptouS  ;„^^' 
faid,  &c.  (as  before),  to  wit,  on,  &c.  dug  up,  ploughed  up,  broke  than  eight  acres 
up,  and  coverted  into  tillage,  divers,  to  wit,  fifteen  acres  of  the  faid  of  marm  ground 
marfhes  and  marfh  ground,  exclufive  of  all  over  and  above  the  |"«n<*oned  inthe 
faid  eight  acres  menuoned  in  the  faid  indorlcment  fo  made  on  the  ^JJ^b"**"^' 
U^d  laft-mention^d  indenture  of  leafe  j   by  means  whereof,  and  ^   ^  y*'^ 

according 
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according,  &c.  (as  in  the  third  breach)  :  (a J  And  (b  the  bid 
plaintiff  faith,  that  the  faid  defendant  (although  often  requefied, 
&c.)  hath  not  kept  the  faid  covenant  fo  made  by  the  faid  W.  A. 
and  P.  A.  with  the  faid  H.  N*  and  S.  his  wife  as  aforefaid,  vidi 
him  the  faid  plaintifF,  but  hath  broken  the  fame,  and  to  keep  the 
fame  with  him  the  faid  plaintifF  hath  hitherto  wholly  reftiied,  and 
flill  refufes  fo  to  do,  to  wit,  at,  &c. ;  wherefore  the  fud  plaintiff 
faith  he  is  injured)  &c.  &c.  &c.  J.  MoaoAK. 

(«)  Not  abiblutely  necelDry,  4.  Bac  i8» 

Dedaration  on     CUMBERLAND,  jff:    John   Pitt  v.  Jofeph  Smith:    fcr 
demiTeof  anef-  ^^^^^  whcreas  by  certain  articles  of  agreement  made,  concluded^ 
ant,  *upon  wn'  ^^^  agreed  upon  the  tenth  day  of  Oflober,  A.  D.  1775,  to  wit, 
lidcration    that  ^t,  &c.  in,  &c.  between  faid  plaintiff  of  the  one  part,  and  iaid 
^fendantiboatd  defendant  of  the  other  part  (one  part  of  which  articles,  feakd 
lay  upon    the  (h^  f^^l  of  faid  defendant,  and  bearing  date  the  day  and  year,  &c. 
"^Mtityof  L^  he  &id  plaintiff  now  brings  into  court  here)  he  faid  plaintiff  did 
?eaily»ferwbich  ^^^  ^^  ^^  farm-kt  all  his  eftate  at,  &c.  together  with  tbecommoa 
plaintiff  was  ro  rights  and  fheep  thereunto  belonging  (only  excepting  and  referv- 
allow    two      ing  for  his  own  ufe  the  parcel  of  houfes  adjoining  Waterwood 
P®""**^*  ^  *""  which  he  faid  defendant  then  dwelt  in,  together  with  the  garth 
wdd  the  \wo^"^  ^^PPy)  ^^  f**^  defendant  for  the  term  of  one  year,  and  (6  on 
pounds,  but  de.  ^  nine  years,  capable  of  determination  as  in  faid  articles  is  men- 
Itodaht    hever  tioned,  at  and  under  the  yearly  rent,  and  fubjed  to  fuch  allow- 
laid  any  Umeoo^mces  and  deductions  as  is  and  are  in  the  feid  articles  in  that  re- 
*****       {poSt  fpecified,  and  faid  defendant  to  enter  upon  the  eftate  the  fif- 
teenth day,  &c. ;  and  it  was  by  faid  articles  further  agreed,  by 
and  between  faid  parties  thereto,  that  faid  defendant  (hould  lay  on 
eighty  buOiels  of  lime  yearly  upon  faid  eftate  (that  is  to  iay,  the 
£iid  eftate  fo  demifed  to  him  as  aforefaid),  only  be  (hould  be  at 
liberty  to  lay  on  the  laft  years  eighty  bufiiels  in  any  of  the  years  of 
faid  term  of  nine  years;  and   thzt  Jaid  plaintiff  Jhould  pay   tW9 
pounds  Jierling  ytarly  to /aid  dtftndant  towards /aid  lif/u^  as  by  the 
iaid  indenture  of  agreement,  reference  being  thereunto  had,  will 
amongft  other  things  more  fully  and  at  large  appear;  by  virtue  of 
which  faid  articles  of  agreement  he  faid  defendant,  after  the  mak- 
ing thereof,  to  wit,  on,  &c.  entered  into  faid  eftate  (o  demifed  to 
him  as  aforefaid,  with  the  appurtenances,  and  became  and  was,  and 
from  thence  hitherto  hath  been,  and  ftill  is  poflefled  thereof,  and 
of  the  faid  iheep  belonging  thereunto,  under  and  by  virtue  of 
faid  articles  and  the  aforefaid  demife,  to  wit,  at,  &c. ;  and   al- 
though he  (aid  plaintiff,  from  the  time  of  making  of  faid  articles  of 
aigreement,hitherco  hath  well  and  truly  performed  all  things  contained 
in  iaid  articles  on  his  part  and  behalf  to  be  performed  and  fulfilled, 
according  to  the  true  intent  and  meaning  of  faid  articles,  to  wit, 
at,  &c. ;  yet  protefting  that  faid  defendant  hath  not  performed  or 
fulfilled  any  thing  in  faid  articles  contained  on  his  part  and  behalf 
to  be  performed  and   fulfilled ;  In  fa&  faid  plaintiff  faith,  that 

although 
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although  feven  years  and  more  of  faid  term  in  faid  articles  of  agree- 
ment mentioned)  and  thereby  demifed  as  aforelaid)  have  Ions  fmce 
dapfed;  and  although  he  faid  plaintiff  haihj  during  all  fucb  tinte^ 
paid  to  faid  defendant  thefum  of  two  pounds  Jier  ling  yearly  towards 
Jaid  lime  fo  by  faid  defendant  agreed  to  be  laid  on  faid  efiate  fo  U 
bim  demifed  as  aforefaid^  according  to  the  tenor  and  effeS^  true  in^ 
tent  and  meaning  of  faid  articles  of  agreement  \  yet  faia  defendant  did 
not  yearly,  or  in  any  other  manner  during  faid  feven  years,  or  any 
part  thereof,  lay  in  or  upon  faid  eftate  fo  to  him  demifed  as  afore* 
faid,  eighty  bu(hels  of  lime,  according  to  the  tenor  and  eiFe£l  of 
faid  articles  of  agreement,  or  any  other  quantity  of  lime  whatib-* 
ever,  but   on  the  contrary  wholly  negle£ied  and  omitted  fo  to 
do,  and  therein  wholly  failed  and  made  default^  and  the  faid  lime 
is  ftill  wholly  unlaid  upon  faid  eftate,  contrary  to  the  tenor  and 
eiFed   of,  &c.  and  the  covenant  of  him  faid  defendant  in  that 
behalf  made  as  aforefaid,  to  wit,  at,  2cc.   t^bereby  faid  eftate  of 
faid  plaintiff  fo  demifed  to  &id  defendant  as  aforefaid,  and  the  foil 
thereof  hath  been  and  is  confiderably  impoveriflied  and  diminifhed 
in  its  worth  and  value,  to  wit,  at,  &c.  &c.     (A  2d  Count  like 
the  firft,  omitting  what  is  in  Italic.)    Damages  fifty  pounds. 

V.  Law£S« 


MIDDLESEX,  ff.    Robert  Oliver,  late  of,  &c.   was  fum-  DecUrttbn, 
moned  to  anfwer  unto  David  Cock,  efquire,  in  a  plea  that  the  leflbr  againft 
iaid  Robert  keep  with  him  the  faid  D.  C.  the  covenant  made  be-  fcfl"w>noo.|>ay. 
tween  the  faid  D.  C,  and  thte  faid  R.  O.  according  to  the  force,  "^^  ^x^"^ 
form,  and  effeft  of  a  certain  indenture  fo  thereof  made  between  prcmifcs,  coo- 
the  faid  D.  C.  and  R.  O.;  for  that  whereas  by  a  certain  indenture  tiguous  to  thofe 
made   the  twentieth  day  of,    &c.   to  wit,  at,  &c.  in,  &c,  be-  demifed  to  dc- 
tween  the  faid  D.  C.  by  the  nsime  of  D,  C.  of  the  parifh  of,  &c.  fc«lant*'^ 
efquire,  of  the  one  part,  and  the  (aid  R.  O.  by  the  name  of  R.  0« 
of  the  parifh  of,  &c.  fboemaker,  of  the  other  part  (the  counter- 
part of  which  faid  indenture  of  leafe,  fealed  with  the  feal  of  the 
faid  R.  O.  he  the  faid  D.  C.  now  brings  into  court  here,  the  date 
"whereof  is  the  fame  day  and  year  aforefaid),  the  faid  D.  C»  for  and 
in  confederation  of  the  yearly  rent,  &c.  &c.  &c.  (here  copy  the 
leafe),  as  by  the  faid  indenture  (amongft  other  things),  relation 
being  thereto  had  may  more  fully  and  at  large  appear;  by  virtue 
of  which  faid  indenture  of  leafe  he  the  faid  R.  O.  afterwards,  to 
wit,  on,  &c.  entered  into  all  and  Angular  the  faid  demifed  pre- 
mifes,  with  the  appurtenances,  and  was  and  flill  is  thereof  pof« 
feffed,  and  although  the  faid  D.  C.  always  from  the  time  of  the 
making  of  the  faid  indenture  of  leafe,  hitherto  hath  well  and  truly 
performed  and  fulfilled  all  things  therein  contained  on  his  part,  &c* 
according  to  the  true  intent  and  meaning  of  the  faid  indenture; 
yet  protefting  that  the  faid  R.  Q.   hath  not  performed  or  fulfilled 
any  thing  in  the  faid  indenture  contained   on  his  part  and  be-- 
half  to  be  performed  and  fulfilled,  he  the  faid  D.  C.  in  fa£l  faith, 
that  after  the  making  of  the  aforefaid  indenture  of  leafe,  and  during 

the  continuance  of  the  term  fo  demifed  as  aforefaid,  to  wit,  from 

the 
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the  feaft  of  the  Birth  of  Our  Lord  Chrift,  in  the  year  1760,  un- 
til the  feaft  of,  &c.  in  the  year  1772,  the  back  houfes,  buildings^ 
ground,  and  premifes,  with  the  appurtenances,  in  the  faid  indai- 
ture  mentioned,  and   at  the  time  of  the  madcing    of  the  leafe 
aforefaid,  and  from  thence  hitherto  ftanding  and  being  behind  the 
mefluage  or  tenement  and  premifes  by  the  faid  indenture  demifed, 
or  agreed  to  be  demifed,  unto  the  faid  R.  O.  belonging  to  the  iaid 
D.  (J.  and  for  which  the  faid  R.  O.  according  to  the  tenor  of  his 
covenant  afoi^(aid»  ought  to  have  paid  the  parochial  taxes,  charges, 
afleffments,  and  tmpofitions  taxed,  charged,  aflTefTed,  and  impofed 
thereon,  during  the  continuance  of  the  term  afore&td,  were  duly 
and  legally  taxed,  charged,  aiTefied  and  impofed  with  a  certain 
parochial  rate  or  afleiTment,  to  wit,  to  the  rate  for  the  relief  of  the 
poor  of  the  parifli  of,  &c.  in,  &c.  (in  which  faid  parifli  the  fame 
premifes  during  all  the  time  aforefaid  were  (ituate),  commonly 
called  the  poor  rate,  to  wit,  at  the  rate  or  fum  of  fifteen  iJiiUings 
by  the  quarter  of  a  year,  for  three  pounds  by  the  year,  and  that 
en  the  feaft«day  of  the  Birth  of,  &c.  a  large  fum  of  money,  to  wit^ 
the  fum  of  nine  pounds  of  and  for  the  rate  afore£ud,  for  three  years 
then  laft  paft,  and  ending  at  the  feaft-day  laft-mendoned^  at  that 
feaft  in  the  vear  laft  aforefaid,  became  due  and  owing  for  the  faid 
rate  or  afTeffment  fo  made  on  the  faid  back  houfes,  and  building, 
ground,  and  premifes  in  that  behalf  before  mentioned,  and  which 
were  afleftcd  in  form  aforefaid,  which  faid  fum  of  nine  pounds 
ought  to  have  been  paid  by  the  faid  R.  O.  according  to  the  tenor 
of  the  aforefaid  indenture,  and  of  his  aforefaid  covenant  in  that 
behalf  made  as  aforefaid,  whereof  the  faid  R.  O.  afterwards,  to 
wit,  on,  &c.  had  notice,  and  was  then  and  there  requefted  by 
the  faid  D.  C.  to  pay  the  fame,  to  do  which  he  the  faid  R.  O. 
then  and  there  and  from  thence  hitherto  wholly  negleded  and  re- 
fitfed,  and  the  faid  R-.  O.  ftill  refufes  to  pay  the  fame  or  any  part 
thereof,  contrary  to  the  form  and  effed  of  the  aforefaid  indcuture 
of  leafe,  and  of  the  covenant  aforefaid  of  htm  the  faid  R»  O*  isi 
that  behalf  made  as  aforefaid ;  whereupon  he  the  faid  D.  C.  after- 
wards, to  wit,  on,  &c.  i^as  forced  and  obliged  to  pay  the  (aid  fum 
of  nine  pounds ;  and  fo  the  faid  D.  C.  faith,  that  the  (aid  R.  O. 
(although  often  requefted),  by  the  faid  D«  C.  hath  not*  kept  his 
faid  covenant  fo  by  him  made  with  the  faid  D.  C.  as  aforefaid,  but 
hath  broken  the  fame,  and  to  keep  the  fame  with  the  (aid  D.  C 
he  the  faid  R.  O.  hath  hitherto  wholly  refufed,  and  ftill  refufes 
fo  to  do,  to  wit,  at,  &c.  i  wherefore  the  faid  D.  C,  faith  he  is  in* 
jured,  and  hath  fuftained  damage  to  the  value  of  thirty  pounds^ 
and  thereupon  he  brings  his  fuit,  ice  &c. 

J.  Morgan. 
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LONDON,^     J,  V.  affignec  of  V.  L.  complains  of  T.  M.  Declaration    in    ' 

being,  &c.  for  that  whereas  the  faid  V.  L.  before  an4  at  the  time  covenant  by  th« 
of  the  making  of  the  indenture  of  kafe  hereafter  mentioned,  was  *%n«f  ofarc- 
feifed  in  his  demefne  as  of  fee  of  and  in  the  feveral  premifes  thereby  defcndan^^*^ 
<]emiied  to  the  laid  T.  M.  and  being  fo  feifed  by  a  certain  inden    leaving   pre- 
ture  made  the  fevjenteenth  day  of,  &c.  to  wit,  at,  &c.  between  mifeidemifcdto 
the  (aid  V.  L.  of  the  one  part,  and  the  faid  T.  M.  of  the  other  ''«'"  out  oT  w. 
part  (one  part  of  which  faid  indenture,  fcaled  with  the  fcal  of  the  ^'  the^k*' 
laid  T.  M.  and  bearing  date  the  day  and  year  aforefaid,  he  the  faid  ^f  ^^  ^^  J* 
V.  L.  now  brings  into  court  here),  the  laid  V*  L.  for  the  confi-  plaintiff  was  put 
.'derations  therein  mentioned,  did  demife,  leafe,  fet,  and  to  farm  to  great  expcnce 
let  unto  the  faid  T.  M.  all  that  bricic  meffuage,  tenement,  or  in«pwrins»«cc 
dwelling  houfe,  with  the  outhoufes,   &c.  thereunto  belonging, 
fituate,  lying,  and  being  on  the  fouth  fide  of  Budge-row,  in  the 
parilhy  kc.  abutting  eafl,  &c*  oh  the  weft,  ice.  and  fouth,  &c. 
''which  laid  meiluage  or  tenement  thereby  dcmifed  was,  or  then 
late  was  thereby  demifed,  was  or  late  was  commonly  called  or 
)uK>wn  by  the  name  or  fign  of  the  Salutation  Tavern,  and  was 
formerly  in  the  ppiTeflion  of  William  Fall,  but  then  or  late  of 
J.  P.  together  with  all  and  Angular  ereSinpSy  buildings,  6cc» 
whatibever  to  faid  mefiuage  or  terement,  yard,  and  premifes  be* 
/ore-mentioned,  or  any  part  thereof  belonging,  or  therewith  ufu- 
ally  held,  ufed,  occupied,  or  enjoyed   (the  ground   and  foil  of 
which  thereby  before  demifed  meuuage,  or  tenement,  yard,  and 
premifes,  did  contain  the  meafures  and  form  mentfoned  in  the 
plan  delineated  under  the  faid  indenture),  and  alfo  all  that  ^rick 
dwelling -houfe,  or  tenement,  formerly  in  the  pofleflion  of  the  faid 
W.  F.  but  then  or  late  of  the  faid  J.  P.  his  undertenants,  or  af- 
iigns,  fituate  and  being  in  Tower  court,  in^the  parish,  &c.  and 
adjoining  fouth  to  the  meiTuage  or  tenement  therein  before  de* 
gntfed,   and  containing  the  feveral  rooms  following,  that  is  to 
£iy,  one  cellar  with  a  door^  &c,  into  the  fame  from  the  faid  court* 
one  wareboufe,  or  room,  with  fhutters  to  the  window,  and  a  paf- 
£^e  leading  from  the  fame  into  the  faid  tavern,  with  a  door  intQ 
the  laid  court,  and  a  lock  and  key  to  the  lame,  one  large  vault,  a 
houfe  of  cafement^  with  a  door,  &c.  to  have  and  to  hold  the  faid 
mefluage  or  tenement5>  vaults,  &c.    thereby  demifed  or  men« 
tioned,  or  intended  (b  to  be,  with  their  and  every  of  their  appur- 
tenances, unto  the  laid  T*  M.  his  executors,  admiiiiftrators,  and 
affigns,  from  the  feaftday  of  the  Birth  of  Our  Lord  Chrift  next 
enfuing  the  date  of  the  faid  indenture,  for  and  during  and  unto  the 
fiill  end  and  term  of  twenty-one  years  from  thence  next  enfuing, 
and  fully  to  be  complete  and  ended ;  yielding  and  paying  therefore 
yearly  and  every  year  during'the  laid  term,  unU>  the  faid  V.  L» 
his  heirs,  or  affigns,  the  rent  or  fum  of  nine  pounds  of  lawful, 
&c.  l^y  .two  .half  yearly  payment5»  on  the  feaft-days,  &c.  the  firft 
of  fuch  half  yearly  payments  to  be  made  on,  .&c. ;  a^Kl  the  faid 
T.  M*  did  thereby  for  bimfelf,  his  executors,  adminift  rotors,  and 
affigiMy  covenant,  promife,  and  agree  to,  and  with  the  f^iid  V.  L. 
his  heirs,  s^nd  alBgns,  in  manner  following,  th^tis  .^  fay  (i^ongQ; 
Vol.111-  LI  other 
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Other  things),  that  he  the  faid  T.  M.  his  executors,  adminfftrar 
tors,  and  affigns,  ihould  and  would  at  his  and  their  own  proper 
cods  and  charges,  within  the  fpace  of  two  years  from  the  day  of 
the  date  of  the  faid  indenture,  pur,  or  caufe  and  procure  all  and 
fingular  the  faid  thereby  demifed  meiTuages  or  tenennents  and 
'premifes  to  be  put  into  good  and  fubftantial  repair,  and  fliould  and 
would  from  time  to  time,  and  at  all  times  hereafter  during  the 
continuance  of  that  demife,  when,  where,  and  as  often  as  need  or 
occafion  (hoiild  be  or  require,  fufficiently  repair,  uphold,  iuppoit, 
&c.  and  keep  the  faid  mefluages  or  tenements,  &c,  and  other  the 
premifes  thereby  demifed,  and  every  part  thereof,  and  all  other 
ereftions  and  buildings  which  during  the  faid  term  thereby  granted 
ihould  or  might  be  ereded,  built,  or  fet  up  in  or  upon  the  laid 
thereby  demifed  premifes,  or  any  part  thereof,  in  by  and  with  all 
and  all  manner  of  needful  and  necelTary  reparations  and  amend- 
ments whatfoever,  when  and  as  often  as  need  or  occafion  Ihoald 
be  or  require,  and  the  faid  feveral  mefluages  and  tenements,  erec- 
tions, &c.  being  fo  well  and  fufficiently  fupported,  fuftained^  &c. 
and  kept  as  aforefatd,  at  the  expiration  or  other  fooner  determina- 
tion of  that  demife  which  ihould  firft  happen,  (hould  and  \rould 
peaceably  and  quietly  leave,  furrender,  and  yield  up  unto  the  fiiid 
V.  L.  his  heirs,  or  aifigns,  together  with  all  the  wainfcots  and 
other  things  fixed  or  to  be  fixed  to  the  freehold  of  the  faid  feveral 
mefluages,    yards,  and  premifes  thereby  demifed,   or  any  part 
thereof,  together  al(b  with  all  fuch  other  things  as  fhould  be  men- 
tioned and  exprefled  in  the  fcbedule  or  inventory  thereof,  intended 
to  be  indorfed  upon  the  faid  indenture,  when  and  as  foon  as  the 
faid  premifes  fliould  be  repaired  as  aforefaid,  as  by  the  &id  inden- 
ture, relation  being  thereunto  had  (amongfl  other  things  more 
fully  and  at  large  appears),  by  virtue  of  which  faid  demife,  he  the 
faid  T.M.  afterwards,  on,  &c.  entered  into  all  and  fingular  the  laid 
demifed  premifes,  with  the  appurtenances,  and  was  poSefled  thereof 
for  the  faid  term  to  him  thereof  demifed  as  aforefaid,  the  reverfion 
thereof,  with  the  appurtenances,  belonging  unto  the  faid  V.  L. 
and  the  fame  reverhon  being  fo  belonging  as  aforefaid,  afterwards, 
on,  &c.  by  a  certain  indenture  of  bargain  and  fale  then  and  there 
made  between  the  iaid  V.  L-  of  the  one  part,  and  the  faid  J.  V. 
of  the  other  part  (one  part  of  which  faid  laft-mentioned  indenture, 
fealed  with  the  feal  of  the  faid  V.  L.  now  brings  into  court  here, 
the  date  whereof  is  the  fame  day  and  year  lail  aforefaid),  the  laid 
V.  L.  for  the  confiderations  therein  mentioned,  bargained  and 
fold  unto  the  faid  J.  V.  the  faid  reverfion,  with  the  appurtenances, 
of  and  in  a  certain  part  of  the  faid  demifed  premifes  (amongft  other 
things),  that  is  to  fay,  of  and  in  the  faid  mefluage  or  tenement* 
fituate  and  being  jn  Tower-court  aforefaid,  in,  ice.  to  have  and 
to  hold  the  fame,'  with  the  ap{>urtenances,  unto  the  faid  J,  V.  bts 
executors,  adaiiniftrators,  and  affigns,  from  the  day  next  before 
the  day  of  the  date  of  the  fiiid  indenture  of  bargain  and  £i]e,  for 
and  during  and  unto  the  fiill  end  and  term  of  one  whole  year  from 
thence  next  enfuing,  and  fully  to  be  complete  and  ended,  as  by 
3  the 
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tiie  {aid  indentlire  of  bargain  and  falej  relation  being  thereto  bad 
tnay  more  fully  appear,  by  virtue  of  which  (aid  indenture  of  bar« 
gain  and  fale,  and  by  force  of  the  ft^tute  made  for  transferring 
ufes  into  pofleiBon,  the  faid  T.  V.  became  and  was  poilefled  of  the 
laid  reverfion  of  and  in  the  iaid  laft^-mentioned  meflliage  or  tene^ 
ment,  with  the  appurtenances,  for  the  faid  term  fo  to  him  the/eof 
granted  as  aforefaid,  the  further  reverfton  thereof,  with  the  ap« 
purtenances  belonging,  to  the  faid  V.  L.  his  heirs,  and  affigns^ 
and  being  fo  thereof  poflefled,  and  the  faid  further  reverfton  thereof^ 
with  the  appurtenances  belonging  asaforefaid,  afterwards,  to  wit^ 
on,  &c.  at,  &c.  by  a  certain  indenture  of  releafe  then  and  there 
made  between  the  faid  V.  L.  of  the  one  part,  and  the  faid  J,  V« 
of  the  other  part  (the  one  part  of  which  fajd  laft-mentioned  indent 
hire,  fealed  with  the  feal  of  the  faid  V.  L.  he  the  faid  J.  V.  now 
brings  into  court  here,  the  date  whereof  is  the  fame  day  and  year 
laft  aforeiaid),  the  (aid  V.  L.  for  the  coniiderations  therein  men- 
tioned, releafed  the  faid  further  reverfion,  with  the  appurtenances^ 
of  and  in  the  faid  laft-mentioned  mefluage  or  tenement,  with  the 
appurtenances  (amongft  other  premifes),  to  the  faid  J.  V.  to  have 
and  to  hold  the  fame  to  the  faid  J.  V*  his  heirs,  and  ailigns,  to  the 
ufe  and  behoof  of  him  the  faid  J.  V.  his  heirs,  and  afligns,  for 
ever,  as  by  the  faid  indenture  of  releafe  (relation  being  thereunto 
had)  may  more  Ailly  appear,  by  means  whereof  the  faid  J.  V. 
became  and  was,  and  fro,m  thence  hitherto  hath  been  and  ftill 
is  feifed  in  his  demefne  as  of  fee  of  and  in  the  faid  rever- 
fion of  and  in  the  faid  laft-mentioned  meflfuage  and  pre« 
mifes,  with  the  appurtenances,  to  wit,  at,  &c*  laft  aforefaids 
And  although  the  faid  J.  V.  always  from  the  time  of  the  making 
of  the  faid  indenture  of  releafe,  until  the  end  and  expiration  of 
the  aforefaid  demifed  term  of  twenty-one  years,  well  and  truly 
performed  and  fulfilled  all  things  contained  in  the  faid  indenture  of 
leafe  between  the  faid  V.  L.  and  the  faid  T.  M.  on  the  part  and 
behalf  of  the  iaid  V.  L*  and  his  ailigns  to  be  done  and  performed 
according  to  the  force  and  effe£t  of  the  iaid  indenture  j  yet  pro« 
teiiing  that  the  faid  T.  M.  did  not,  after  the  making  of  the  faid 
indenture  of  releafe,  perform  or  fulfil  any  thing  in  the  faid  indea« 
ture  of  leafe  between  the  iaid  V.  L.  and  the  faid  T.  M.  contained 
on  the  part  and  behalf  of  the  faid  T;  M.  and  his  affigns  to  be 
done  and  performed  according  to  the  force  and  effeA  of  the  iaid 
indenture,  he  the  faid  J.  V.  in  fatt  faith,  that  after  he  fo  became 
feifed  of  the  faid  reverfion  of  and  in  the  faid  laft*mentioi>ed  a^ef- 
fuage  or  tenement,  with  the  appurtenances  (part  and  parcel  of  the 
aforefaid  demifed  premifes),  and  during  the  continuance  of  the  faid 
term  of  twenty- one  years,  to  wit,  on,  &c.  the  faid  laft-men- 
tioned meil'uage,  together  with  the  faid  outhoufes,  &c,  thereto 
belonging,  was  and  were  out  of  repair,  ruinous,  and  in  great  de- 
cay in  the  walls,  &c*  and  the  iaid  feveral  premifes  fo  being  out  of 
repair,  ruinous,  and  in  decay,  foul,  and  choaked  up,  ftopped 
up,  and  obilruded  for  want  of  needful  and  neceiTary  repair,,  &c« 
tbercofj  and  in  various  other  parts,  ^d  particulars  .thereof,  for 

L  1  2  want 


|t6  PLEA  xw  DENIAL  akd  PERFORMANCE; 

%snt  oC  needful  and  neceflary  repairs  and  amendments  thereol^ 
and  the  drains  gutters,  and  water^courfes  thereof,  and  thereto 
belonging,  were  ftopped  up,  and  obftruded,  fill^  up.  Bad 
ehoaked  for  want  of  needful  and  neceflary  cieanfing  and  fcourtng 
diereof,  and  the  laid  feveral  premifes  fo  being  out  of  repair,  ruin- 
ous,  arid  in  decay,  foul,  and  cboaked  up,  &c.  for  wantof  need«- 
fiil  and  neceflary  repairing  and  amending,  &c.  diereof,  be  the 
did  T.  M«  fufiered  and  permitted  the  iame  to  be  and  continue  f6 
out  of  repair,  ruinous,  and  in  decay,  foul,  and  ehoaked  opi 
flopped  up,  and  obftruAed  firom  thence  until  the  end  and  cxpira- 
'  tton  of  the  faid  demifed  term,  and  at  the  end  and  expiration  thereof 

to  wit,  on,  &c.  left  and  yielded  up  the  faid  laft-mendoned  pre- 
mifes to  the  faid  J.  V.  fo  out  of  repair,  ruinous,  and  in  dccaT, 
foul,  amd  ehoaked  up,  &c«  contrary  to  the  tenor  and  eScSt  of  the 
fiid  indenture  of  lei^e  to  the  (aid  J.  M*  and  of  the  (aid  covenant 
of  him  the  faid  J.  M.  in  that  behalf  made  as  afere(atd :  And  the 
faid  J.  V.  in  h&  further  faith,  that  the  faid  T.  M.  did  not,  at  the 
expiration  of  the  aforefaid  demife,  peaceably  and  quiety  leave^ 
furrender,  and  yield  up  the  po(reflion  of  the  faid  Im-men- 
tioned  premifes  unto  him  the  faid  J.  V.  as  aforefaid,  with  the 
Wain(cot8,  and  other  things  fixed  to  the  freehold  thereof,  and  fuch 
other  things  as  were  mentioned  and  exprefled  in  the  (aid  fchedule 
or  inventory  fo  intended  to  be  made  as  aforeiaid,  and  which  was 
accordingly  made  and  indorfed  on  the  faid  indenture  of  leafe  to  the 
'  (aid  T.  M. ;  but  on  the  contrary,  the  faid  J.  V.  (ays,  at  the  time 
of  the  faid  T.  M.  fo  furrendering  and  yielding  up  die  po(reffion  of 
fbe  faid  laft-mendoned  premifes  as  afore(aid,  certain  of  the  wainf- 
cota,  &c.  and  other  things  of  and  belonging  to  the  (aid  premi(c$, 
and  fixed  to  the  freehold  thereof,  and  alfe  certain  other  things 
mentioned  and  contained  in  fuch  fchedule  or  inventorjF-as  aforefaid, 
and  of  and  belonging  to  the  faid  laft-mentioned  premifes,  to  wit) 
&c.  of  and  belonging  to  the  faid  laft-mentioned  dwelling  houfe, 
two  locks,  &c.  of  a  large  value,  to  wit,  of  the  value  of  fifty 
pounds,  bad  been  and  were  removed  and  taken  away  from  and 
ofF  the  faid  premifes,  and  were  wanting  and  deficient,  and  the 
Aid  T.  M.  at  the  end  of  the  faid  term  left  and  yielded  up  the 
(aid  laft^mentioned  premifes  fo  as  aforefaid,  to  the  faid  J.  V.  as 
aforefaid,  without  fuch  things  as  had  been  and  were  fo  removed 
and  taken  avrav  as  aforefaid,  contrary  to  the  tenor  and  eSeA  of 
the  aforefiiid  indenture  of  leafe  to  the  bid  T.  M.  and  his  covenant 
in  that  behalf  made  as  aforefaid,  whereby,  and  by  reafon  of  which 
fi»d  feveral  premifes,  he  the  faid  J.  V.  hath  been  forced  and  d>liged 
to  lay  out  and  expend  a  large  fum  of  money,  to  wit,  &c»  in 
snd  about  the  repair  and  reinflating  faid  laft-mentioned  premifrs 
and  things,  and  to  render  the  fame  premifes  tenanuble,  to  wit,  at, 
&c. ;  and  fo  the  (aid  J.  V.  fays,  that  the  fard  T.  M,  aldsough  often 
requefted,  hath  not  kept  the  faid  covenant  fo  by  him  made  with 
the  faid  V.  L.  and  his  affigns  as  aforefaid,  but  hath  broken  the 
fistfite,  and  to  keep  the  fame  with  him  the  faid  J.  V.  hath  wholly 
refufed,  &c.  to  the  faid  J*  V.'s  damage  of  two  hundred  pounds  s 
and  therefore  he,  &c«  V,  Law£s. 
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And  now  at  this  day,  that  is  to  fays  on  Monday  next,  after  tb«  Plet,  thit 
Morrow  of  All  Souls,  until  which  day  the  faid  T.  had.  leave  to  •^  *!*'  ^  f 
imparl  to  the  (aid  bill,  and  then  to  anfwer  the  feme,  &c.  at  which  p„^- ",  \^^ 
day»  before  our  iatd  lord  the  king,  at  Weftminfter,  comes  as  well  not  yielded  up 
the  faid  J.  by  his  faid  attorney,  as  the  iaid  T.  by  C*  Hobfon,  his  o«t  of  repair, 
attorney,  and  the  faid  T.  defends  the  wrong  and  injury,  when,  &c.  *<*?*">  that  at 
and  as  to  the  fuppofed  breach  of  covenant  in  the  faid  declaration  ^  ^x^  ^ 
fiHl  above  affigned,  fiiys,  that  the  faid  J.  ought  not  to  have  or  ant  delivered  us 
maintain  his  faid  adion  thereof  againft  him  the  faid  T.  becaufe  he  the  piemifet, 
lays,  that  after  the  (aid  J.  became  feifed  of  the  (aid  reverfionof  and  witbeYerythim^ 
in  the  fitid  laft-mentioned  me(ruage  or  tenement,  with  the  appur-  *'**^  ^^L^^'^ 
tcnances,  part  and  parcel  of  the  afore(aid  demifed  premifes,  and  ^  ^^  ve«^<i» 
during  the  continuance  of  the  (aid  term  of  twenty-one  years,  the 
laid  laft-mentioned  me(ruage,  together  with  the  outhouies,  itc. 
tiiereto  belongmg,  were  not  out  cS  repair,  &c«  in  the  feveral  par- 
ticulars in  the  faid  fuppofed  (irft  breach  of  covenant  mentioned, 
or  in  any  of  them,  nor  were  the  fame  at  the  end  and  expiration  df 
the  (aid  term  of  twenty- one  years  left  and  yielded  up  to  the  faid 
J.  V.  fo  out  of  repair,  &c.  contrary  to  the  covenant  of  the  faid 
7.  in  that  behalf  made,  in  manner  and  form  as  tbe  (aid  J.  in  hit 
^d  fuppo(ed  breach  of  covenant  firft  above  affigned  hath  al* 
ledged,  and  of  this  the  faid  T.  puts  himfelf  upon  the  country,  and 
the  (aid  J.  does  the  like,  &c  :    And  as  to  the  (aid  fuppofed  breach 
of  covenant  in  the  faid  declaration  laftly  above  affigned,  the  faid 
7.  (ays,  that  the  £iid  J.  oi^ht  not  to  have, or  maintain  bis  (aid 
adion  thereof  againft  him  the  faid  T.  becaufe  he  fays,  that  at  the 
expiration  of  the  aforefaid  demife,  the  (aid  meiTuage  and  premifes 
fo  affigned  to  him  the  faid  J.  as  aforefaid,  togethei-  with  the  wainf- 
cots   and  other  things  fixed  to  the  freehold  thereof,   and  fuch 
other  things  beloogirtg  to  the  faid  laft-mentioned  me(ruage  and 
premifes  a^  are  mentioned  and  e^^prefied  in  the  faid  fchedule  or 
inventory  (b  as  afore(aid  made  and  indorfed  on  the  £iid  indenture 
of}ea(e,  were  peaceably  and  quietly  left,  furrendered,  and  yielded 
up  to  the  faid  J.  as  fuch  affignee  as  aforediid,'  according  to  the 
covenant  of  the  (aid  T.  in  the  (aid  indenture  of  leafe  in  that  be* 
half  contained,  to  wit,  at,  &c. :    And  of  this  the  faid  T.  alfo 
puts  himfelf  upon  the  country,   and  the  (aid  J,  doth  the  likej 
therefore  as  well,  &c. 


YORKSHIRE,  £1    John  S.  complains  of  J.  H  and  W.  H.  Deciamtion  by 
being,  Sec.  in  a  plea  of  breach  of  covenant:  for  that  whereas  by  kflbr  againft 
a  ceruin  indenture  made,  &c,  at  S-  in  the  faid  county  of  Y.  be-  ^^^  '^t  fcr 
tween  the  (aid  John  of  the  one  part,  and  the  faid  Jofeph  and  W,  ^^^ftJi^y^J, 
of  the  other  part  (one  part  of  which  faid  ind^ture,  fealod  with  underwood    la 
the  refpe^live  feals  of  the  (aid  Jofeph  and  W.  the  faid  John  now  the  garden 
brings  into  court  here,  the  date  whereof  is  the  day  and  year  ^^^^  \  ^ci,  for 

under-lettingthe 
premifes  to  one  N.  H.  during  wbofe  occupation  great  vafte  was  committed  by  a  main  beam  beinf 
taken  aw«j  from  Che  bam,  and  a  cow^houfe  converted  into  a  bUckihuth's  Ibop ;  ^dly,  fernot  r«- 
yairiiig* 
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aforefaid),  he  the  faid  John  did  grant,  demife,  and  to  farm-let  unto 
the  faid  Jofeph  and  William,  aU  that  his  the  faid  John's  mefiiif- 
age  and  tenement  of  Holme  Park,  with  the  appurtenances  there- 
unto belonging  (except  the  old  houfe  and  the  pinfold  which 
the  faid  John  referved  for  his  own  ufe),  iituate,  l}'ing  and  being  in 
&c.  together  with  all  and  fingular  houfes,  &c,  whatfoever  to  the 
faid  mefliiage  and  tenement  belonging,  or  in  any  wife  appertaining 
(except  as  before  excepted),  to  have  and  Co  hold  the  (aid  mefTu- 
age  and  tenement  with  the  appurtenances  (except  as  before) 
unto  tKe  faid  Jofeph  and  William,  from,  &c.  then  next  enfuing 
the  date  hereof,  for  and  during  untq  the  full  end  and  term  of 
nine  years  from  thence  next  enfuing,  and  fully  to  be  complete 
and  ended,  at  and  under  the  yearly  rent  or  fum  of  fifty  pounds  of 
lawful  money^of  Great  Britain,  pa^'able  as  in  the  faid  indenture  is 
mentioned:  And  the  faid  Jofeph  and  William,  for  themfeives and 
each  of  them,  did  by  the  faid  indenture  covenant,  promtfe  and 
agree  to  and  with  the  faid  John,  his  heirs  and  aiiigns  (amongft 
other  things),  in  manner  and  form  following,  that  is  to  fay,  that 
they  the  faid  Jofeph  and  W.  fhould  not  nor  would  cut  or  fell  any 
of  the  trees,  or  othcrwife  ftub  or  grub  up  any  of  the  wood  or  un- 
derwood growing  on  the  faid  premifes,  and  alfo  (hould  not  nor 
would  let  or  demife  any  part  of  the  faid  premifes  to  any  peribn  or 
perfons,  but  fhould  and  would  live'  thereon  themfeives  during  the 
faid  term  thereby  demifed,  ^nd  alfo  that  they  the  faid  Jofeph 
and  William  fhould  and  would  keep  in  good,  lufficient,  9uid  te- 
nantable  repair  during  the  faid  term,  ^11  and  fingular  the  houfes^ 
outhoufes,  &cc«  and  fufHciently  glaze  all  and  every  the  glafs  win- 
dows belonging  to  the  faid  premifes,  with  fuch  glafs  as  the  fame 
were  then  glazed  with,  and  fcour  and  cleanfe  all  the  ditches  and 
watercourfes  on  the  faid  premifes,  and  fhould  and  would  leave  the 
fame  well  and  fufficiently  repaired,  glazed,  fcourrd,  and  cleanf- 
ed  at  their  own  proper  cofts  and  charges  at  the  end  of  the 
faid  term,  as  by  the  faid  indenture,  reference  being  thereto  hkid, 
will  (amongft  other  things)  more  fully  and  at  large  appear ;  by  vir- 
tue of  which  faid  demife  the  faid  Jofeph  and  William  afterwards, 
to  wit,  on,  &S.  entered  into  the  faid  demifed  premifes  with  the 
appurtenances,  and  was  pofTeiled  thereof  for  the  term  to  then^ 
thereof  granted ;  and  although  thq  faid  John  always,  fince  the 
making  of  the  faid  indenture,  hitherto  hath  well  and  truly  per- 
formed and  fulfilled  all  things  in  the  faid  indenture  contained  on 
his  part  and  behajf  to  be  performed  and  fulfilled,  according  tq 
the  form  and  efFedt  of  the  faid  indenture ;  yet  protefting  that  the 
faid  Jofeph  and  William  have  not  performed  or  fulfilled  any  thing 
in  the  faid  indenture  contained  on  their  part  and  behalf  to  be  done, 
.lft,Stpbbmgup  performed,  fulfilled^and  kept :  In  fact  the  faid  John  fays,  thataf- 
l^ard^n  hedge.  ^^^  '^j^^  commencement  of  the  faid  term,  and  during  the  continue 
ance  of  the  fame,  and  before  the  exhibiting  the  bill  of  the  faiJ 
John  againft  ^he  faid  Jofeph  and  William,  to  wit,  on,  &c.  they 
the  faid  Jofeph  and  William  wrongfully  cut,  felled,  and  caufed  and 
procured  to  be  wrongfully  cut  and  felled  divers^  to  wit,  forty 
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€rees,  then  growing,  (landing,  and  being  in  and  upon  the  faid 
^iemifed  premifes,  and  alfo  then  and  there  wrongfully  flubbed  and  , 
£rubbed  up,  burnt,  confumed,  damaged  and  fpoiled,  and  caufed 
and  procured  to  be  wrongfully  flubbed  and  grubbed  up,  burnt,  con- 
fumed,  damaged  and  fpoiled,  a  large  quantity  of  the  underwood 
growing  and  being  upon  the  faid  demifed  premifes,  that  is  to  fay, 
a  certain  hedge  or  fence  of  and  belonging  to  a  certain  garden  be- 
longing to  the  faid  mefluage   in  the  faid  indenture  mentioned, 
contrary  to  the  tenor  and  eifed,  intent  and  meaning  of  the  faid  in- 
denture, and  of  the  covenant  of  the  (aid  Jofeph  and  William  in 
that  behalf  made  as  aforefaid,  and  in  breach  and  violation  there- 
of, to  wit,  at,  &c. :  And  the  faid  John  in  fadl  further  iaith,  that  xAj     underlet- 
the  laid  Jofeph  and  William  did  not  live  upon  the  faid  premifes  to  ^%»  ^"^ 
thtm  demifed  aforefaid  themfelves,  during  the  faid  term  fo  to 
them  thereof  demifed  as  aforefaid,  but  on  the  contrary  the  (aid 
John  faith,  that  after  the  commencement  of  the  faid  term,  and 
during  the  continuance  thereof,  and  before  the  exhibiting  the  bill 
of  the  faid  John,  to  wit,  on,  &c.  at,  &c.  let  and  demifed  the  (aid 
premifes  fo  to  them  demifed  as  aforefaid,  with  the  appurtenances, 
unto  one  N   R.  who  under  knd  1^  virtue  of  fuch  demife  to  him 
entered  into  and  became,  and  was  ^SdkA  of  the  faid  premifes 
with  the  appurtenances,  contrary  to  the  form  and  eiFe6t  of  the 
aforefaid  indenture,  and  of  the  covenant  of  the  faid  Jofeph  and 
William  in  that  behalf  made  as  aforefaid,  and  whereby,  and  in 
confequence  thereof  great  wafte  and  fpoil,  dilapidation   and  de- 
ftrudtion  took  place  and  enfued  upon  the  faid  premifes  by  and  dur- 
ing the  occupation  of  the  faid  N.  R.  that  is  to  fay,  in  the  feve- 
ral  and  refpefilve  inflances  following,  to  wit,  in  this,'  that  during 
fuch  occupation  of  the  faid  premifes  by  the  faid  N.  R.  a  certain 
main  beam  or  balk  of  and  belonging  to  a  certain  barn  or  building 
In  and  upon  the  faid  demifed  premifes,  and  part  and  parcel  there « 
of,  was  wrongfully  pulled  and  taken  down  and  removed  from 
thence,  fo  that  thereby  the  faid  barn  was  and  is  greatly  weakened, 
inaged,  and  injured,  and  alfo  in  this,  to  wit,  that  during  the  faid 
occupation  of  the  faid  demifed  premifes  by  the  faid  N.  R.  a  certain 
cow-houfeinand  upon  the  faid  demifed  premifes,  and  part  and  parcel 
thereof,  was  wrongfully  converted  and  turned  into,  and  ftill  re- 
mains and  continues  a  building  appropriated  and  applicable   to 
Other  and  different  purpofes,  to  wit,  a  blackfmith's  (hop,  and  the 
trade  and  bufinefs  of  a  blackfmith,  was,  and  ever  fince  hath  been, 
and  flill  is,  cxercifed  and  carried  on  therein,  to  the  great  damage 
and  injury  of  the  fame,  and  the  eftate  and  intereft  of  the  faid  John 
therein,  to  wit,  at,  &c. :  And  the  faid  John  further  (ays,  that  the  S^^fNot  repair- 
£aitd  Jofeph  and  William  have  not,  (ince  the  commencement  of  ^°^' 
the  (aid  term  fo  to  them  demifed  as  afore(aid,  kept  in  good,  fuf- 
ficient,  and  tenantable  repair,  all  and  Angular  the  houfes,  &c.  nor 
have  they  fufficiently  glazed  all  and  every  the  glafs-windows  to 
the  faid  premifes  fo  to  them  demifed  as  aforefaid,  and  fcoured  and 
deanfed  all  the  ditches  and  wacer-courfes  on  the  faid  premifes,  but 
on  the  contrary  thereof  the  (aid  John  (kith,  that  during  the  (aid 
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term,  to  wit,  on,   &c.  the  fidd  demifed  mefluagCy  bams,  ml 
other  the  pretnifes  aforefaid,  were,  and  from  thence  hitherto'faa?e 
been,  and  ftill  are  ruinous,  out  of  repair,  and  in  decay  in  the 
walls,  beams,  &c.   thereof,  and  in  other  parts  and  particulait 
therec^f,  and  in  all  and  every*  the^  gates,  locks,  &c.  thereof,  for 
want  of  good,  fufficient,  and  tenantable  repair,  and  needful  and 
neccfiary  repairing,   upholding,  and  aftiending  thereof;  Mad  in 
particular  the  faid  John  faith,  that  a  certain  main-beam  dmber 
or  balk  cf  and  belonging  to  a  certain  other  bam  or  buildlng9  port 
and  parcel  of  the  aferefaid  demifed  premifes,  had  been'  and  was, 
upon  the  day  and  year  laft  aforcfaid,  and  flill  is  wrongfully  taken 
down  and  removed  from  thence,  and  a  certain  other  cow-houle, 
or  pin  and  parcel  of  the  (aid  demifed  premifes  had  been  and  was 
converted  and  turned  into  a  buildinj?  for  other  and  different  pur- 
pofes,  to  wit,  into  a  blackfmith*s  uop^  to  the  great  damage  and 
injury  of  the  faid  feveral  laft-mentioned  buildings,  and  the  eftate 
and  intereft  of  the  faid  John  therein,  contrary  to  the  form  and 
eSt&  of  the  faid  indenture,  and  of  the  faid  covenants  of  the  laid 
Tofephand  William  in  that  behalf  noade  as  aforefitid,  to  wit,  at^ 
•^.  9^^*       «c.     And  whereas  by  a  certain  other  indenture  made,  &c«  at, 
^«n^Tnot'tt>let  ^^*  between  the  faid  John  of  the  one  part,  &c.  (as  in  i  ft  Count, 
or   aflisn    the  till  you  come  to  the  covenants,  except  in  this,  that  the  deoiife 
prcmifci)  Aat-  is  ftated  to  be  to  the  defendants,  and  ^*  their  executors^  admini'^ 
ing  an  affijjn.  y^^^^^^,^  and  afftgHs^**  and  the  covenants  are,  that  defendants,  for 
and"tii«  be  ait  ^bemfelvcs,  their  and  each  of  their  executors,"  adminiftrators  and 
the  trees,  itub-  affigns,  did,  and  each  of  them  did,  by  the  faid  laft-mentioned  in« 
bed  up  the  un-  denture,  promife  that  they  faid  defendants,  their  executors,  ad- 
derwood,    and  mtniftrators  and  affigns,  (hould  not,  &c.  and  agree,  &c.  as  in  i  ft 
oejicacd  to  re.  Count,  omitting  the  covenant  not   to  let  or  demife  the  pre- 
^^'  mifes,  then  proceed  as  follows] :  as  by  the  faid  laft-mentioned 

indenture,  reference  being  thereunto  had,  will  (amongft  other 
things)  more  fully  and  at  large  appear  ;  by  virtue  of  which  laid 
lall-mentioned  demife  the  faid  Jofeph  and  William  afterwards,  to 
wit,  on,  &c.  entered  into  the  faid  laft-menttoned  demifed  premifes, 
with  the  appurtenances,  and  was  poflefTed  thereof  for  the  laid 
term  fo  to  them  thereof  granted  as  afore&iid,  and  fo  remained  and 
continued  from  thence  for  a  long  time,  to  wit,  until  afterwards, 
to  wit,  on,  &c.  when  the  faid  laft  mentioned  demifed  premifes 
came  to  and  were  vefted  in  the  aforefaid  N.  R.  by  affi^nment 
thereof  from  the  faid  Jofeph  and  William  unto  him  the  faid  N.  R. 
who  then,  and  from  thence  hitherto  was  and  hath  been,  and  ftill  is 
in  the  polTeffion  of  the  faid  premifes,  as  fuch  affignee  of  the  (aid 
Jofeph  and  William,  to  wit,  at,  &c*  in,  &c. :  And  the  (aid  John 
further  fays,  that  although  he  the  faid  John  always,  fince  the  mak- 
ing of  the  faid  laft-mentioned  indenture,  hitherto  hath  well  and 
truly  performed,  &c.  (as  in  ift  Count,  then  proceed  with  the 
breaches  as  follows)  :  In  fa£t  the  (aid  plaintiff  fays,  that  after  the 
commencement  of  the  faid  laft-mentioned  term,  smd  during  the 
continuance  of  the  fame,  and  alfe  after  the  affignn^ent  of  the  (aid 
bft-meutioaed  demifed  premifes  to  the  (aid  N*  R.  and  wbiift 
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the  fame  were  fo  in  the  poffcffion  of  the  faid  N.  R.  as  aforefaid, 
to  wit,  on,  &€•  he  the  faid  N.  R,    wrongfully  cut  and  felled 
and  caufed  and  procured  to  be  wrongfully  cut,  &c.  divers,  to  wit, 
forty  trees,  then  growing  and  being  in  and  upon  the  faid  laft- 
mentioneddemifed  premifes.  and  alio  then  and  there  wrongfully 
ftubbed,  grubbed  up,  burnt,  confumed,   damaged  and  fpoiled, 
and  caufed  and  procured  to  be  wrongfully  ftubbed,  &c.  a  large 
quantity  of  underwood  growing  and  being  in  and  upon  the  laid 
lad-demifed  premifes,  that  is  to  fay,  a  certain  hedge  or  fence  of 
and  belonging  to  a  certain  garden  belonging  to  the  faid  mefluage 
in  the  laid  laSmenfioned  indenture  fpecified,  contrary  to  the  te- 
nor and  e(Fe£t,  intent  and  meaning  of  the  faid  laft-mentioned  in« 
denture,  and  of  the  covenant  of  the  faid  Jofeph  and  William  in 
that  behalf  made  as  aforefaid,  and  in  breach  and  violation  thereof^ 
to  wit,  at,  &c. :  And  the  faid  John  in  fad  further  faith,  that  the 
faid  N.  R.  hath  not,  fince  the  a^iignment  fo  to  him  made  as  afore- 
faid, nor  have  the  faid  Jofeph  and  William  kept  in  good  and  fuffi« 
cient  repair  all  and  lingular  the  houfes,  &c«  nor  fufficiently  glaz- 
ed all  and  lingular  the  glafs-windows  to  the  laid  premifes  fo  de* 
mifed  as  laft  aforefai^,  andfcoured  and  cleanfed  all  the  ditches  and 
Watercourfes  on  the  laid  laft-mentioned  premifes,  but  on  the  con- 
trary thereof  the  faid  John  faith,  that  during  the  laid  laft-men- 
tioned term,  and  whilft  the  laid  laft-mentioned  premifes  were  fo 
in  the  polleffion  of  the  faid  N .  R.  as  aforelaid,  to  wit,  on  the  day 
and  year  laft  aforefaid,  the  faid  laft-mentioned  demifed  melTuagCt 
bam,  &c.  were,  and  from  thence  hitherto  have  been,  and  ftill  are 
ruinous,  out  of  repair,  and  in  decay  in  the  walls,  &c.  and  in  other 
parts  and  parcels  thereof,  and  in  all  and  every  the  gates,  &c* 
thereof,  for  want  of  good,  fufficient,  and  tenantable  repair,  and 
of  needful  and  necelTary  repairing,  upholding  and  amending  there- 
of} and  in  particular  the  faid  John  faith,  that' a  certain  main  beam 
or  balk,  of  and  belonging  to  a  certain  other  barn  or  building,  part 
and  parcel  of  the  faid  laft-mentioned  demifed  premifes  had  been 
and  was,  upon  the  day  and  year  laft  aforelaid,  and  ftill  is  wrong-^ 
fully  taken  down  and  removed  from  thence,and  a  certain  cow-houfey 
other  part  and  parcel  of  the  laid  laft-mentioned  demifed  premiles, 
was  and  is  wrongfully  converted  and  turned  into  a  building  for  ' 

other  and  different  purpofes,  to  wit,  into  a  blackfmith's  Ihop,  to 
the  great  damage  and  injury  of  the  &id  feveral  buildings,  and  di9 
eftate  and  intereft  of  the  faid  John  therein,  contrary  to  the  form 
and  effeS  of  the  faid  indenture,  and  of  the  covenant  of  the  laid 

iofeph  and  William  in  that  behalf  made  as  aforelaid,  to  wit,  at* 
:c. ;  and  fo  the  faid  John  fays,  that  the  faid  Jofeph  and  William 
(although  often  requefted)  have  not  kept  their  covenants  fomade 
with  the  faid  John,  but  have  broken  the  fame,  and  to  keep  the 
fame  with  him  the  faid  John  have  hitherto  wholly  refufed,ajKi  ftill 
refufes,  to  wit,  at,  &c.  to  the  damage  of  the  faid  John  of  one 
thoufand  pounds  i  and  therefore  he  brings  fuit^  ice    V.  IiAvrjia* 

And 
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picas  to  the  ift      And  the  faid  Jofeph  and  William,  by  R.  M.  their  attonie7, 
Coant:  ift,that  come  and  defend  the  wrong  and  injury,  &c.  and  as  to  the  faid 
defendanw   did  fuppofcd  breach  of  covenant  in  the  faid  firft  Count  of  the  iaid 
nor  ftub  Up  the  ^declaration  firft  above  affigned,  fay,  that  the  faid  John  ought  not  to 
underwood ;      bave  or  maintain  his  aforejaid  action  thereof  againft  them  ;  becauie 
adiy,  that  they  they  fay  that  the  faid  Jofeph  and  William  did  not,  nor  did  cither  of 
did  not  let  the  them  cut  or  fell,  or  caufe  and  procure  to  be  cut  and  felled^  any 
it^^dlv^^thl  ^"^^^^  growing,  (landing,  or  being  in  or  upon  the  iaid  demifed  pre- 
thcy  di?msur  •  ^^^'^^  ^^  ^^^  ^^id  firft  Count  of  the  faid  declaration  mentioned,  in  or 
4tbly,    as    to  upon  any  part  thereof,  or  ftub  or  grub  up,  burn  or  confum^^^  damage 
aU  the  breaches  or  fpoil  any  underwood  growing  or  being  upon  the  faid  demi&d 
intkeUftCount,  prcmifes,  or  upon  any  part  thereof,  in  manner  and  form  as  the 
fT^!^^^  faid  John  bath  above  thereof  complained  againft  theni ;  and  of 
to  N.  R.  by  af-  ^^*^  ^^Y  P^^  themfelves  upon  the  country,  &c. ;  and  the  faid  John 
ignincDt ;         doth  the  like :  And  as  to  the  (aid fu^pofed  breach  of  covenant  in  the 
5thly.Mtocut.  faid  firft  Count  of  the  faid  declaration  fecondly  above  aifigned,  the 
S2 cil*'***  *"  ^**^  Jofeph  and  William  fay,  that  the  faid  John  ought  not  to  have 
N  R.  did'  not  ^^  n^aintain  his  aforefaid  a^ion  againft  them »  becaufe  they  fay, 
cut  tJiem  i        ^(  t^cy  the  faid  Jofeph  and  William  did  not  let  or  demife  the  |i|aie 
6thiy,  as  to  the  premlfv.s  fo  CO  them  demifed  as  aforefaid,  with  the  appurttnances, 
want  of  repairs;  or  any  part  thereof,  unto  the  faid  N.  R.  in  manner  and  form  as 
re*'*  ji^Vu^  **  '^'^  J®^"^  ^^^^  above  thereof  complained  againft  them;  and 
jo^  on 'each  ^^  ^^^^  ^^7  P"^  themfelves  upon  the  country,  &c. }  and  the  faid 
•f  tbeplrai.      John  doth  the  like  :  And  as  to  the  faid  fuppofed  breach  of  cove- 
nant in   the   faid   firft  Count    of  che  faid  declaration   thirdly 
above  aftigned,  the  faid  Jofeph  and  William  (ay,  that  the  (aid 
John  ought  not  to  have  or ,  maintain  his  aforefaid  a^ion  there- 
of again  it  them ;    becaufe  they  fay,  that   they  the  faid  Jo(eph 
and  William  always,  from  the  time  of  the  making  of  the  faid  in* 
denture  hitherto  have  kept  all  and  Angular  the  houfes,  &c.  to- 
gether with  all  the  gates,  ftiles,   &c«  in  good,  fufficient,  and 
tenantablp  repair,  and  have,   during  all  that  time,   fufficiently 
glazed  all  and  every  the  glafs  windows  belonging  to  the  (aid 
premifes  fo  to  them  oemifed  as  aforefaid,  and  fcoured  and  cleanf- 
ed  all  the  ditches  and  water-courfes  on  the  faid  premi(es  according 
to  the  form  and  efFed  of  their  (aid  covenant  in  that  behalf  made  as 
aforefaid  ;  and  of  this  they  put  themfelves  upon  the  country,  Acc^ 
and  the  (kid  John  doth  the  like  ;  And  as  to  the  faid  feveral  fup- 
po(ed  breaches  of  covenant  in  the  faid  laft  Count  of  the  (aid  decla- 
ration mentioned,  the  (aid  Jofeph  and  William  fay,  that  the  (aid 
iohn  ought  not  have  or  maintain  his  aforefaid  adion  againft  them, 
ecaufe  they  fay,  that  the  faid  demifed  premifes  in  the  faid  laft 
Count  of  the  (aid  declaration  mentioned,  did  not  come  to  or  were 
vefted  in  the  aforefaid  N.  R.  by  a(Cgnment  thereof  irom  the  faid 
Jofeph  and  William  unto  him  the  faid  N«  R*  in  manner  and  form 
as  the  (aid  John  hath  in  the  faid  lalt  Count  of  his  (aid  declaration 
above  alledged ;  of  this  the  faid  Jofeph  and  William  put  them* 
felves  upon  Che  country,  &c. ;  and  ttie  faid  John  doth  the  like ; 
And  for  a  further  plea  in  this  behalf,  as  to  the  faid  fuppofed  breach 
of  covenant  in  the  faid  laft  Count  of  the  faid  declfiration  firft  above 
affigned,  the  (aid  Jofeph  and  Williami  by  leave  of  the  court  here 
'  for 
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far  this  purpofe  firft  had  and  obtained,  according  to  the  form  of 
the  ftatute  in  that  cafe  made  and  provided,  fay,  that  the  (aid  John 
ought  not  to  have  or  maintain  his  aforelaid  aSion  againft  them^ 
becaufe  they  fay,  that  the  (aid  N .  R.  did  not  cut  or  fell,  or  caufe 
or  procure  to  be  cut  or  felled,  any  trees  growing  and  being  in  or 
upon  the  fame  demifed  premifes  or  any  part  thereof,  or  ftub  or 
grub  up,  burn,  confume,  damage,  orfpoil,  or  caufe  and  procure 
to  be  ftubbed  or  grubbed  up,  burnt,  confumed,  damaged,  or 
ipoiled,  any  underwood,  growing  or  being  upon  the  fame  demifed 
premifes,  or  upon  any  part  thereof,  in  manner  and  form  as  the  faid 
John  hath  above  thereof  complained  againft  the  (aid  Jofeph  and 
William;  and  of  this  they  put  themfelves  upon  the  country;  and 
the  faid  John  doth  the  like :  And  for  further  plea  in  this  behalf  as  to 
the  faid  fuppofed  breach  of  covenant  in  the  faid  Uft  Count  of  the 
faid  declaration  laftly  above  affigned,  the  faid  Jofeph  and  William, 
by  leave,  &c.  fay,  that  the  faid  John  a^h  non ;  becaufe  they  (ay, 
that  the  faid  Jofeph  and  William  always,  and  from  the  time  of  the 
making  the  &id  indenture  hitherto  have  kept  all  and  Angular  the 
houfes,  outhoufes,  edifices,  barns,  ftables,  and  buildings,  together 
with  all  the  gates,  hedges,  and  fences,  in  good,  fufficient,  and 
tenaAtable  repair,  and  have,  during  all  that  time,  fufEciently  glaz- 
ed all  and  every  the  glafs  windows  belonging  to  the  faid  premifes  (b 
demifed,  as  in  the  faid  laft  Count  of  the  (aid  declaration  is  mention- 
ed, and  fcoured  and  cleanfed  all  the  ditches  and  water-courfes  on 
the  faid  laft-meotioned  premifes,  according  to  the  form  and  efFe£l 
of  their  faid  covenant  in  that  behalf  made  as  aforefaid  ;  and  of  this 
they  alfo  put  themfelves  upon  the  coiintry,  &c.  $  and  the  faid  John 
doth  the  like ;  therefore,  2fc.  2(c. 

William  I«rA|49s« 
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Eves,  gent.  ]     HEREFORDSHIRE,    to  wit.  ^^y^^ 

againji  ,      >  Francis  Kves,  gent,  complains  of  againft    leAr, 

BuRLTo^  AND  ANOTHER.  J  John  Burlton  and  Thomas  Burl-  for     non-pa>. 
fon,  being,  &c.  of  a  plea  of  breach  of  covenant;  for  that  whereas  n»«>tof«;fntaql 
by  a  ceruin  indenture  made  the  twelfth  day  of  January,  in  the  "^  '^P^"'*^ 
year  of  Our  Lord    179 1,  at  the  pari(b  of  £urdilland,  in  the  (aid 
county  of  Hereford,  between  the  faid  Francis  of  the  one  part, 
and  the  faid  John  and  Thomas  of  the  other  part  (one  part  of  which 
faid  indenture,  fealed  with  the  feai  of  the  faid  John  and  Thomas, 
bearing  date  the  day  and  year  aforefaid,  he  the  faid  Francis  now 
brings  hei-e  into  court) :  It  is  witne(fed  that  the  faid  Francis,  for 
the  confiderations  therein  mentioned,  did  leafe,  fet,  and  to  ferm 
let  unto  the  (aid  John  and  Thomas,  their  executors,  adminiftra« 
tors,  and  s((figns,  all  that  mefTuage,  tenement,  or  farm-houfe, 
with  the  water,  corn,  flour,  and  grift  mill,  &Ct  together  with  all 

Gardens,  t^c,  &c«  to  hold  the  fame  demifed  premifes  unto  the  (aid 
ohn  and  Thomas,  their  executors,  adminiftrators,  and  affignt, 
from  the  fecond  day  of  pebrua^ry  then  next  enfuing  the  date  tfacrp- 
pf,  for  and  during,  and  unto  the  full  end  and  term  of  twenty-one 

^cars 
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jrean,  determinable  at  the  end  of  the  firft  five,  ten,  or  fifieen 
jears  of  the  faid  term  of  twenty -one,  yielding' and  paying  there- 
fore yearly  and  every  year  during  the  faid  term  unto  the  iaid  Fran- 
cis, his  heirs  and  affigns,  the  vearly  rent  or  fum  of  one  hundred 
and  twenty-fix  pounds  ot  lawful  money  of  Great  Britain,  in  man- 
ner following,  that  is  to  fay,  the  fum  of  twenty-ibur  pounds  on 
every  fecond  day  of  May,  the  fum  of  thirty-nine  pounds  on  every 
fecond  day  of  Auguft,  the  fum  of  twenty-four  pounds  on  eveiy 
lecond  day  of  November,  and  the  fum  of  thirty-nine  pounds  on 
every  fecond  day  of  February,  the  firft  payment  thereof  to  begin 
and  be  made  on  the  fecond  day  of  May  then  next  enfuing  the  cbte 
thereof ;  and  the  faid  John  and  Thomas  did  thereby  for  thenofelves, 
and  each  of  them  for  himfdf,  and  their  and  each  of  their  execu- 
tors, adminiftrators,  and  affigns,  and  for  every  of  them,  cove- 
nant, promife,  grant,  and  agree,  to  arxi  with  the  faid  F.  his  beiia 
and  affigns,  in  manner  following,  that  is  to  fay,  that  they  the  £ud 
John  and  Thomas,  their  heir$,  executors,  adminiftrators^  and 
affigns,  or  fome  or  one  of  them,  (hould  and  would  well  and  truly 
pay,  and  caufe  to  be  paid  unto  the  faid  F.  his  heirs  or  affigns,  the 
fiiid  yearly  rent  of  one  hundred  and  fwenty-fix  pounds,  at  the  days 
and  times,  and  in  fucl^  manner  as  thereinbefore  appointed  for  pay- 
ment thereof,  according  to  the  refervation  thereof  afore- mention- 
ed and  the  true  intent  and  meaning  of  the  laid  indenture  ;  and  that 
they  the  faid  J.  and  T.  their  executors,  adminiftrators>  and  af- 
figns (hould  and  would,  at  his  and  their  own  proper  cofts  and 
charges,  well  and  fufficieiitlv  keep  in  repair  the  (aid  mefliiage, 
tenement^  or  furm-houfe,  mills,  windows,  cogs,  rounds,  and  all 
other  the  outhoufes,  edifices,  buildings,  barns,  flables^  bridges, 
wears,   flood-gates,   water-courfes,    gates,    rails,   pales,    ftiies, 
hedges,  ditches,  and  fences,  of  and  belonging  to  the  faid  therebj 
re-leafed  premifes  from  time  to  time,  and  at  all  times  during  the 
{aid  term,  as  in  and  by  the  faid  indenture  (relation  being  thereun- 
to had)  will  amongft  other  things  more  fully  and  at  large  appear; 
by  virtue  of  which  faid  demife  they  the  faid  J.  and  T.  sifterwards, 
to  wit,  on  the  faid  fecond  day  of  February,  in  the  year  aforeiaid, 
at  the  pari(h  aforefaidj  in  the  county  aforefaid,  entered  into  all  and 
fingular  the  faid  demifed  premifes,  with  the  appurtenances,  and 
became  and  were  poflefled  of  the  faid  term  therein  to  them  thereof 
demifed  as  aforefaid,  the  reverfion  thereof,  with  the  appurtenances, 
belonging  to  the  faid  F.  his  heirs  and  affigns ;  and  the  fitid  J.  and 
T.  being  fo  poflefled  of  the  faid  term  as  aforefaid,  and  die  rever- 
fion of  the  faid  premifes  fo  belonging  to  the  faid  F.  his  heirs  and 
affigns  as  aforefaid,  he  the  faid  F.  faidi,  that  although  the  (aid 
Francis,  from  the  time  of  the  makine  of  the  faid  demife  hitherto 
hath  well  and  truly  performed  and  fulfilled  all  things  in  the  faid  in« 
dentttre  contained  on  the  part  and  behalf  of  the  (aid  F.  to  be  per- 
formed and  fulfilled,  according  to  the  true  intent  and  meaning  of 
»  the  faid  indenture,  to  wit,  at  the  parifh  aforefaid,  in  the  county 

aforefaid ;  yet  protefling  that  the  faid  J.  and  T.  have  not,  nor 
hath  hitherto  either  of  them  performed  or  fulfilled  any  thing  in  the 
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fiud  indenture  contained  on  their  part  and  behalf  to  be  performed 
and  fulfilled  ;  in  fs£t  the  faid  F.  faith,  that  a  large  fum  of  money, 
to  wit,  eighty-nine  pounds  of  the  rent  aforefaid,  for  one  year  and 
an  half  of  the  faid  term,  ending  on  the  fecond  day  of  May  in  the 
year  of  our  lord  1793$  on  the  day  and  year  laft  aforefaid,  became 
and  was  and  ftili  is  in  arrear  and  unpaid  from  the  iaid  J.  and  T.'to 
the  faid  F.  yet  the  (aid  J.  and  T.  (although  often  requeued)  have 
not,  nor  hath  either  of  them  yet  paid  the  laid  F.,  the  iaid  fum  of 
eighty-nine  pounds  or  any  part  thereof,  but  they  to  pay  the  fame 
to  him  have  and  bath  each  of  them  hitherto  whdly  refiifed,  and 
ftill  refufe  to  pav  the  fame  to  the  £ud  F.  and  the  (ame  and  every 
part  thereof  ftill  remains  wholly  in  arrear  and  unCitisfied  to  the 
fiid  F.  contrary  to  the  form  and  effed  of  the  faid  indenture  of  de« 
mife  fo  made  to  the  (aid  J.  and  T.  and  of  their  covenant  fo  by  theoa 
in  that  behalf  made  as  aforefaid :  And  the  faid  F,  further  in  faA 
iuth)  that  after  the  commencement  of  the  iaid  demife,  and  before 
the  commencement  of  this  fuit,  to  wit,  on  the  firft  day  of  June, 
in  the  year  of  Our  Lord  1793,  and  for  a  lon^  time,  to  wit,  for 
the  fpace  of  one  year  then  elapied,  the  faid  meiluage  and  tenement, 
with  all  and  every  the  barns,  ftables,  puthoufes,  mills,  and  all 
and  every  the  other  part  of  the  faid  demifed  premifes,  were  prof- 
trate,  fellen  down, 'choaked  up,    out  of  repair,    and   in  decay 
for  want  of  needful  and  neceflary  repairing  and  amending  thereof 
in  the  coverings,   roofs,  tiling,  Hauiig,  and  thatching  thereof^ 
and  in  the  timber,  beams,  rafters,  and  underpinnings  thereof^  and 
in  the  walls,  waihfcots,  ceilings,  floorings,  and  pavements  there* 
of,  and  in  the  doors,  door-frames,  and  window-frames  thereof, 
and  in  the  walls,  he<%es,  ditches,  drains,  fewers,  water-courfea, 
gates,  ftiles,  and  fences  thereof,  and  in  the  cogs  and  rounds  of 
the  faid  mill,  and  in  every  other  part  and  particular  part  thereof  | 
all  which  &id  premifes,  fo  being  out  of  repair,  th^y  the  faid  John 
and  Thomas  fuffered  and  permitted  to  be  and  continue  fo  out  of 
repair,  ruinous,  and  in  great  decay,  for  and  during  all  the  time 
aforefaid,  and  from  thence  until  the  commencement  of  this  fuit, 
contrary  to  the  form  and  etkSt  of  the  faid  indenture,  and  of  the 
aforefaid  covenant  of  the  iaid  John  and  Thomas  fo  by  them  made 
with  the  (aid  F.  in  that  behalf  as  aforeiaid;  and  fo  the  iaid  F.  faith* 
that  the  faid  J«  and  T.  have  not  (although  often  requeued  (o  to  do) 
kept  with  him  the  iaid  F.  the  covenants  of  the  faid  J.  and  T.  fo 
by  them  made  with  the  faid  F.  but  they  fo  to  do  have  hitherto 
wholly  refufed,  and  iliU  refufe  fo  to  do,  to  the  damage  of  the  faid 
F.  of  two  hundred  pounds ;  and  therefore  he  brings  his  fuit,  &c« 
Pledges,  &c. 

And  for  further  plea  in  this  behalf  as  to  the  fuppoied  breach  pka,  lik,  mn  ^ 

of  covenant  firft  above  affigned,  the  kXi  J.  and  T.  by  leave, /^»m;      ad, 

&c,  a&io  non ;  becaufe  they  fay,  that  nothing  of  the  faid  fum  "****  *°  ■"'^■*' « 

of  one  hundred  and  eighty-nine  pounds  is  in  arrear  from  the  m«nt***of  ^S« 

rtnt  \  4th  plea,  fet  off  \  5th  plaa,  tender  payment  $  6th  plca^  to  bift  bmch,  that  premifei  are  not 
MU  of  repair. 

iaid  ' 
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laid  J.  and  T.  to  the  faid  F.  in  manner  and  form  as  the  Eud  f§ 
hath  above  thereof  complained  againft  them;  and  of  this  Aey  ptf 
themfelves  upon  the  country ;  and  the  faid  ¥4  doth  the  like»  &c :  Ami 
for  further  plea  in  this  behalf  as  to  the  laid  fuppofed  breacli  of  ca^ 
venant  firft  above  affigned,  the  (aid  J.  and  T.  by  like  leave,  &c 
aGio  non  y  becaufe  they  fay,  that  the  faid  J.  and  T«  before  die 
commencement  of  this  fuit,  to  wit,  on  the  third  day  of  Afay,  in 
the  year  of  Our  Lord  I79.1>  a^t  the  parifli  aforefaid,  in  the  county 
aferefaidy  paid  to  the  faid  F.  the  fum  of  one  hundred  and  eighty- 
nine  pounds,  in  full  (atisfadion  and  difcharge  of  the  faid  fm  of 
one  hundred  and  eighty-nine  pounds  in  the  faid  breach  of  covenant 
mentioned,  and  of  all  the  damages  by  the  faid  F.  fuftaiaed  by  rea^ 
ion  of  the  breaches  of  covenant  of  the  faid  J.  and  T.  as  to  the  iaid 
fum  of  one  hundred  and  eighty-nine  pounds,  and  every  part  there- 
of, which  faid  fum  of  one  hundred  and  eighty-nine  pouxids  the  (aid 
F.  then  and  there  accepted  and  received  of  and  from  the  (aid  J.  and 
T.  in  full  fatisfa&ion  of  the  faid  fum  of  one  hundred  and  eighty* 
nine  pounds  in  the  faid  breach  of  covenant  mentioned,  and  of  the 
damages  by  the  iaid  F.  fuftained  by  reafon  of  the  breaches  of  cove- 
nant of  the  faid  J.  and  T.  as  to  the  fum  of  one  hundred  and  eighty- 
nine  pounds ;  and  this  the  faid  J.  and  T.  are  ready  to  verify^ 
therefore  they  pray  judgment  if  the  faid  F*  ought  to  have  or  main- 
tain his  aforefaid  adlion  thereof  againlt  them :  And  for  further  plea 
in  this  behalf,  as  to  a  large  part  of  the  faid  fum  of  one  hundred  and 
eighty-nine  pounds  in  the  (aid  breach  of  covenant  Arft  above  af- 
^  .  figned  mentioned,  to  wit,  the  fum  of  one  hundred  and  two  pounds 

fix  (hillings  and  fourpence,  the  (aid  J.  and  T«  by  like  leave,  &c 
iUiio  n9n ;  becaufe  they  fay,  that  the  faid  F.  before,  and  at  the 
time  of  the  commencement  of  this  fuit,  at  the  pariih  afore(aidy  in 
the  county  aforefaid,  was  indebted  to  the  (aid  J.  and  T.  [fet  oflf  for 
money  paid,  work  and  labour,  and  materials  found,  and  an  ac- 
count (^ated)  i  and  for  further  plea  in  this  behalf,  as  to  the  relt- 
diie  of  the  faid  fum  of  one  hundred  and  eighty-nine  pounds  in  the 
(aid  breach  of  covenant  firft  above  affigned  mentioned,  the  (aid 
J.  and  T«  by  like  leave,  &c.  (aSio  non  J ;  becaufe  they  (ay,  that 
they  the  faid  J.  and  T.  before  the  commencement  of  this  fuit,  to 
wit,  on  the  &id  third  day  of  May,  in  the  year  of  Our  Lord  17931 
at  the  pari(h  aforeiaid,  in  the  county  aforcfaidf  paid  to  the  bid 
Francis  the  faid  fum  of  eighty-fix  pounds  thirteen  (hillings  and 
eightpence  in  full  fatisfa^lion  and  difcharge  of  the  faid  fum  of  mo- 
ney in  the  introdudory  part  of  this  plea  mentioned,  and  of  all  da- 
mages \>y  the  faid  F.  fuftained,  by  reafon  of  the  breaches  of  covenant 
of  the  (aid  J.  and  T.  as  to  the  (aid  fum  of  money  and  every  part 
'  thereof,  which  faid  fum  of  eighty-fix  pounds  thirteen  (hiiliogs 
and  eightpence  the  faid  F.  theii  and  there  accepted  and  received 
of  and  from  the  faid  J.  and  T,  in  full  fatisfadion  and  di(charge 
of  the  faid  fum  of  money  in  the  introdudory  part  of  this  plea 
mentioned,  and  of  all  damages  by  the  faid  F.  fuftained  by  reafon 
of  the  breaches  of  covenant  of  the  faid  J.  and  T.  as  to.  the  (aid 
Wm  of  money,  and  every  part  thereof}  and  this  they  are  ready 

to 
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to  verify :  wherefore  they  pray  judgment  if  the  fatd  F.  ought  to 
have  or  maintain  his  aforefaid  adion  thereof  agalnft  them ;  and 
for  further  plea  in  this  behalf,  as  to  the  faid  breach  of  covenant 
bftly  above  afligned,  the  faid  J.  and  T.  by  like  leave,  &c.  (aifk 
non) ;  becaufe  they  fay,  that  the  (aid  demifed  premifes  were  not, 
nor  was  any  part  thereof  proftrate,  ruinous,  fallen  down,  choaked 
up,  out  of  repair,  or  in  decay,  in  manner  and  form  as  the  faid  F. 
in  the  laid  fuppofed  breach  of  covenant  laftly  above  afligned  al- 
ledged  ;  and  of  this  they  put  themfelves  upon  the  country,  and 
the  (aid  F.  doth  the  like.  John  Baylby. 

And    the   faid   Francis,   as  to    the  faid  pica    of   the   faid  ^^l^'^^^^ 
John  and  Thomas  by  them   thirdly  above  pleaded  in  bar,    s^  fng**thc*Sef^I 
tothefaidbreach  of  covenant  firft  above  afligned,  faith,  that  by  reafon  ants  did  not  pay 
of  any  thing  in  that  plea  above  alledged,  he  ought  not  to  bebarred  plaintiffcbe  mo- 
from  having  ahd  maintaining  his  faid  adion  thereof  againft  them,  ".*y»^'*P^<*- 
becaufe  protefting  that  the  (aid  J.  and  T.  did  not  pay  to  the  faid  J^dW  ^*!l^ 
F.  the  faid  fum  of  otie  hundred  and  eighty-nine  pounds  in  (ull  cept  it  in  Otis. 
iatisfaAion  and  difcharge  of  the  faid  fum  of  ohe  hundred  and  faftioiu 
eighty-nine  pounds  in  the  faid  breach  of  covenant  mentioned,  and 
of  all  damages  by  the  faid  F.  fuflained  by  reafon  of  the  breaches 
of  covenant  of  the  faid  J.  and  1\  as  to  the  faid  fum  of  one  hun- 
dred and  eighty-nine  pounds  as  in  that  plea  is  above  fuppofed  j  ne- 
verthelefs  for  replication  in  this  behalf  the  (aid  F.  faith,  that  he 
did  not  accept  and  receive  the  faid  fum  of  one  hundred  and  eigh- 
ty-nine pounds  in  full  fatisfaAion  and  difcharge  of  the  faid  fum  of 
one  hundred  and  eighty-nine  pounds  in  the  faid  breach  of  covenant 
mentioned,  and  of  the  damages  fuflained  by  the  faid  F.  by  reafon 
of  the  breach  of  covenant  of  the  faid  J.  and  T,  as  to  the  faid  fum 
of  one  hundred  and  eighty-nine  pounds  j  and  this  the  faid  F. 
prays  may  be  enquired  of  by  the  country,  and  the  faid  J.  and  T. 
do  the  like :  and  the  faid  F.  as  to  the  faid  plea  of  the  faid  J.  and  T. 
by  them  fourthly  above  pleaded  in  bar,  as  to  the  faid  pare  of  the 
faid  one  hundred  and  eighty- nine  pounds  in  the  faid  breach  of  co- 
venant firfl  above  aifigned,'  fays,  that  notwithftanding  any  thing 
by  the  faid  J.  and  1\  in  that  plea  above  alledged,  he   ought  not 
to  be  barred  from  having  and  maintaining  his  aforefaid  ad^ion  a- 
gainft  him,  becaufe  protefting  that  that  plea  in  manner  and  form 
aforefaid  above  pleaded,  and  the  matters  therein  contained  are  not 
fufficient  in  law  to  bar  the  faid  F.  from  having  and  maintaining 
his  faid  adion  againft  the  faid  J.  and  T..;  neverchelefs  for  replt- 
cation  thereto  the  faid  F.  faith,  that  the  faid   F.  was  not  nor  is 
indebted  to  the  faid  J.  and  T.  in  manner  and  form  as  faid  J.  and 
T.  have  in  and  by  ^eir  faid  laft  mentioned  plea  above  alledged  ; 
and  this  the  faid  F.  prays  may  be  enquired  of  by  the  country,  and 
the  faid  J.  and  T.  doth  the  like:  and  the  faid  F.  as  to  the  faid 
plea  of  the  faid  J,  and  T.  by  them  fifthly  above  pleaded  in  bar, 
as  to  the  refidue  of  the  faid  fum  of  one  hundred  and  eighty- nine 
pounds  in  the  faid  breach  of  covenant  firft  above  aflignedi  faith,  ' 

that 


p» 


REPLICATION. 

Alt  the  fsid  F^  ought  not,  by  reafon  of  any  thing  in  diat  i^ 
above  alledged^  to  be  barred  from  having  and  maintaining  hit 
did  aAion  thereof  againft  him,  becaufe  protefting  that  the  faid  J« 
and  T.  did  not  pay  to  the  (aid  Francis  the  (aid  fum  of  eighty*(iz 
pounds  thirteen  (hillings  and  eightpence  in  fiill  fatisfaftion  and 
<li(chargeof  the  (aid  fum  of  money  in  the  introductory  part  of  that 
plea  mentioned,  and  of  all  damages  by  the  faid  F,  fuftained  by 
reafon  of  the  breaches  of  covenant  of  the  (aid  J.  and  T,  as  to 
.the  (aid  fum  of  money,  and  every  part  thereof,  as  in  that  plea 
aboye  fuppofed  ;  neverthelefs  for  replication  in  this  behalf  the  (aid 
F«  faithi  that  he  did  not  accept  and  receive  of  and  from  the  faid 

ifohnand  Thomas  the  (aid  fum  of  eighty- fix  pounds  thirteen  (hil- 
ings  and  eightpence  in  full  latisfadion  and  difcbarge  of  die  (aid 
fum  of  money  in  the  introdudory  part  of  that  plea  mentioned, 
and  of  the  damages  fuftained  by  the  (aid  F.  by  reafon  of  the 
breaches  of  covenant  of  the  faid  John  and  Thomas  as  to  the  (aid 
fum  of  money  i  and  this  the  (aid  F.  pravs  may  be  enquired  of 
by  the  country^  and  the  (aid  John  ana  Thomas  do  the  like ; 
therefore,  &c*  ^    Tho.  Ba&eow, 
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